
HOUSE . ... No. 1467.

Department of the Attorney-General

Hon. John N. Cole, Speaker of the House of Bepresentati

Sib : I have the honor to acknowledge the receipt of
an order adopted by the Honorable House of Representa-
tives on the 28th day of February, 1908, requiring my
opinion, as follows: —:

“Ordered, That the Attorney General be requested to
submit to the House of Representatives his opinion in
writing upon the following question: Under the Constitu-
tion and laws of the Commc
city, town, village or other c
or credit, or any money rah
or authorize either to be used
maintaining or aiding by ai

mwealth can a state, county,
ivil division use its property
ied by taxation or otherwise,
for the purpose of founding,
propriation or in any other

manner any ehnrch, religioi s denomination or religious
hool, society or undertakingsociety, or any institution,

which is under sectarian or iastical control

The question is a somewh t broad one, but for the pur-
: that the Honorable House ofposes of this inquiry I assume

Representatives in substanc esires my opinion on the
moneys raised by taxationquestion whether or not publi

may, under the constitutional provisions, be expended by
;ounty, city or town thereofthe Commonwealth or bv ai

for the purpose of founding, r aintaining or otherwise aid
ing any church, religious deno nnation or rehgio
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or any institution, school, society or undertaking which is
under sectarian or ecclesiastical control. On this assump-
tion I submit the followin conclusions

public funds for specific pur-
than the power to levy taxes

The right to appropriate
poses is no more extensive
for such specific purposes. The power of taxation has
been defined and limited by the constitution of the Com-
monwealth. So article IV of section 1 of chapter 1, part
second, declares that the purposes for which the power of
taxation in its various forms may be exercised by the
legislature are “ for the public service, in the necessary
defence and support of the government of the said com-
monwealth, and the protection and preservation of the
subjects thereof.” Article XI of section 1 of chapter 2
restricts the issuing of moneys from the treasury to pur-
poses of “ the necessary defence and support of the com-
monwealth, and the protection and preservation of the
inhabitants thereof, agreeably
the general court.”

to the acts and resolves of

Mass. 454, 460, it is saidIn Lowell v. Boston, 111
that:

founded on the right, duty“ The power to levy taxes i
j. t. o

/
»/

and responsibility to maintain and administer all the gov-
ernmental functions of the State, and to provide for the
public welfare. To justify any exercise of the power re-
quires that the expenditure which it is intended to meet
shall be for some public service, or some object which con-
eerns the public welfare.”

9 Mass. 341, 344, the courtAnd in Mead v. Acton, 1
said:

right to raise money by assess-The right to tax is the
ing the citizens for the support of the government and the
use of the State. The term ' taxation ’ imports the rais-
ing of money for public use, and excludes the raising of it
for private uses.”

Opinion of the Justices, 186 Mass. 604
The question is in each case, therefore, whether or not

the purpose for which money is to be appropriated and
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spent is a public purpose, or, in connection with the precise
question under consideration, whether or not the estab
lishment, maintenance or aid of a church, religious denom
ination or religions society or of any institution, school
society or undertaking which is under sectarian or eccle-
siastical control may be a public purpose which wou
justify the appropriation and use of public money.

With respect to churches and religious societies or de-
nominations in general, the question is disposed of by a
consideration of the existing provisions of the constitution
and of the history of their enactment. The original pro-
vision of the constitution embodied in the bill of rights
(art. 3d) expressly empowered the legislature to compel
the several towns, parishes and other political divisions of
the Commonwealth to provide for public worship, and
failure so to do was punished in some cases even by indict-
ment. See Commonwealth v. Waterbury, 5 Mass. 257.
As a necessary consequence of this duty the towns and
parishes of the Commonwealth were authorized to raise
money by taxation for the purpose of maintaining and
supporting “ public Protestant teachers of piety, religion
and morality ” in all cases where such provision was not
voluntarily made. St. 1799, c. 87. And fines and penal-
ties were provided for the failure so to do. It remained
for the constitutional amendment duly adopted in 1834 to
put an end to taxation for the support of churches or re-
ligious societies. The final words of this amending article
(art. XI) of the articles of amendment are as follows:
“ and no subordination of any one sect or denomination to
another shall ever be established by law.”

It is true that the Commonwealth still aids church
or religious societies of every sect and denomination by a

neral exemption from taxation of their property
P. L., c. 12, § 5, d. 7) ; but I am constrained to conclu
that in respect of particular religious societies or churchc
an appropriation of public moneys raised by taxation for
their benefit would be unconstitutional and void, for tl
reason that such appropriation would not be for a public
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body but for an association of individuals (see Kingman
v. Brockton, 153 Mass. 255), and might be objectionable
for the reason that it effected a subordination of one sect
or denomination to another, contrary to the final provision
of article XI of the amendments to the constitution of the
Commonwealth hereinbefore referred to.

In the case of schools, so far as such schools fall within
the limits of the system of education required to be estab-
lished and maintained by the cities and towns of the
Commonwealth the rule seems to be equally well established
and definite. Article XVIII of the amendments to the
constitution is as follows:

“ All moneys raised by taxation in the towns and cities
for the support of public schools, and all moneys which
may be appropriated by the state for the support of com-
mon schools, shall be applied to, and expended in, no
other schools than those which are conducted according
to law, under the order and superintendence of the author-
ities of the town or city in which the money is to be ex-
pended ; and such money shall never be appropriated to any
religious sect for the maintenance, exclusively, of its own
school.”

The terms “ public schools ” and “ common schools,”
as used in this amendment, have been repeatedly defined.
So in Jenkins v. Andover, 103 Mass. 94, 99, the court
said:

“ These are the schools to which the eighteenth article
applies, schools which towns are required to maintain,
or authorized to maintain, though not required to do so,
as a part of our system of common education, and which
are open and free to all the children and youth of the
towns in which they are situated, who are of proper age
or qualifications to attend them, or which adjoining towns
may unite to support as a part of the same system. . . .

This class of schools does not include private schools which
are supported and managed by individuals; nor colleges
or academies organized and maintained under special char-
ters for promoting the higher branches of learning, and
not specially intended for, nor limited to, the inhabitants
of a particular locality.”
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In the case of all such schools an appropriation of
public money to or for the benefit of any religious sect for
the maintenance exclusively of its own school is expressly
forbidden. See Jenkins v. Andover, above cited.

Upon the other hand, it has long been the custom of
the Commonwealth to aid by grants of land, by immunity
from taxation, and even by direct appropriation of money,
the establishment and maintenance of colleges, technical
schools and other institutions of higher learning. The
distinction between an appropriation for public schools
and for the institutions of higher learning has been pointed
out in Merrick v. Amherst, 12 Allen, 500, 508, as fol-
lows :

The phrases ‘ public schools ’ and ‘ common school
have acquired under the legislation and practice of tlii
state a well settled signification. They are never applied
to the higher seminaries of learning, such as incorporated
academies and colleges. These, in a certain broad and
comprehensive sense, are public institutions, because they
are controlled by corporations and are usually open to all
persons who are willing to comply with the terms of admis-
sion and tuition. Hut the broad line of distinction between
these and the ‘ public or common schools ’ is, that the latter
are supported by general taxation, that they are open to all
free of expense, and that they are under the immediate
control and superintendence of agents appointed by the
voters of each town and city. That the amendment was
intended to apply only to these schools is manifest, not
only from the terms in which it is expressed, but also from
the history of its origin and adoption as part of the organic
law.”

The assistance granted the higher institutions of learn-
ing, therefore, is based upon the proposition that the con-
stitutional provision did not apply to them and that the
establishment and maintenance of such institutions is a
public purpose for which the
the appropriation of money r

;onstitution does not forbid
sed by taxation. Upon the

other hand, a school, society or institution which is under
direct sectarian or ecclesiastical control and was designed

)lely, or even principally, for the benefit of persons of
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that particular sect or denomination, and for no others,
could not he deemed to he maintained for a public purpose
which would warrant an appropriation of the public funds.

Replying to the specific question of the Honorable
House of Representatives, the principles above described

applicable to any institution,
which it is asked that public

are in my opinion equally
society or undertaking for
money he appropriated. I
in each case must he wheth
is sought to aid is a public
to he determined upon the f

apprehend that the question
:;r or not the purpose which it
purpose, and such question is
acts then presented.

“spectfully,Yours re

DANA MALONE,
Attorney-General.


