
SENATE No. 394

Printed by order of the Senat

Department of the Attorney General

Roger Wolcott, Esq., Clerk of the Committee on Railroads.

Dear Sir: The Committee on Railroads has submitted
to me for my opinion the following question:

“ The Committee on Railroads is considering the so-called
holding company bill submitted to it by you. The question
has been raised as to whether, if the New Haven Railroad
were to control, directly or indirectly, this company, it would
be a violation of the so-called Sherman Anti-Trust Act or of
any other federal statute, or whether the holding company
could then be made a party to the federal suit now pending
against the New Haven Railroad.

the committee is directed tcI assume that the inquiry
any action upon the part of
Hartford Railroad Company

the provisions of section d of
as material, are as follows:

the Hew York, Hew Haven &

which may be authorized by

the proposed bill, which, so far

incorporated at the date of the
aws of this commonwealth may

Amy railroad corporation
ige of this act under the

Commomocaltl) of iHassacljusctte.



OPINION OF ATTORNEY GENERAL [May,7

guarantee the principal of and the dividends and interest
upon the capital stock, bonds, notes and other evidences of
indebtedness of Comuanv.Company,
and may acquire and hold said stock, bonds, notes and other
evidences of indebtedness: provided, however, that the shares
of stock of said Company shall not
he sold or transferable until said stock has been guaranteed

as hereinbefore provided. Any railroad corporation acquir-
ing said stock as hereinbefore provided shall not thereafter
sell the same without the express authority of the legisla-
ture.”

The so-called Sherman Anti-Trust Act, the statute of Julv
2, 1890 (26 Stat. 209), which is, so far as I am aware, the
only statute material in the premises, is entitled “ An act to
protect trade and commerce against unlawful restraints and
monopolies ”, and provides in section 1 that

“ Every contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is hereby
declared to he illegal. Every person who shall make any
such contract or engage in any such combination or con-
spiracy, shall be deemed guilty of a misdemeanor, and, on
conviction thereof, shall be punished by fine not exceeding
five thousand dollars, or by imprisonment not exceeding one
year, or by both said punishments, in the discretion of the
court.”

It provides in section 2 that

“ Every person who shall monopolize, or attempt to mo-
nopolize, or combine or conspire with any other person or
persons, to monopolize any part of the trade or commerce
among the several States, or with foreign nations, shall be
deemed guilty of a misdemeanor.”

These provisions of law have been the subject of numerous
decisions by the Supreme Court of the United States:
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United States v. E. C. Knight Co., 156 U. S. 1.
United States v. Trans-Missouri Freight Association, 166

U. S. 290,

United States v. Joint Traffic Association, 171 U. S. 505.
Hopkins v. United States, 171 U. S. 578
Anderson v. United States, 171 U. S. 604.
Addyston Pipe & Steel Co. v. United States, 175 U. S. 211.
Montague & Co. v. Lowry, 193 U. S. 38.
Northern Securities Co. v. United States, 193 U. S. 197.
United States v. Swift, 196 U. S. 375.
Loewe v. Lawlor, 208 U. S. 274.
Shawnee Compress Co. v. Anderson, 209 U. S. 423.
And see', United States v. American Tobacco Co., 164

Fed 701.
Bigelow v. Calumet & Ilecla Mining Co., 167 Fed. 721

Of the cases above cited, the Northern Securities Co. v.
United States (193 U. S. 197), known as the “Northern
Securities Case ”, was the most important, as it was the most
sweeping in effect. In that case the basis of the complaint
brought by the Federal government was the acquisition by
the Northern Securities Company, a corporation of the State
of New Jersey, of the control of the Great Northern Railway
Company, operating lines of railway which extended from
Duluth and St. Paul, in the State of Minnesota, to Portland,
in the State of Oregon, and Everett and Seattle, in the State
of Washington, and the Northern Pacific Railway Com-
pany, operating lines of railway from Ashland, in the State
of Wisconsin, and from Duluth and St. Paul, in the State of
Minnesota, to Portland, in the State of Oregon, and Spo-
kane, Seattle and Tacoma, in the State of Washington, which
were parallel and competing lines and were engaged in active
competition for interstate freight and passenger traffic. This

was effected by means of an exchange of the stock issued by
the Northern Securities Company for that of the two rail-
roads above mentioned, and the possession of such
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vested in the Northern Securities Company the control of
both railroads, with the direct and necessary effect, as the
court said, “ to restrain and monopolize interstate commerce
by suppressing or (to use the words of this court in United
States v. Joint Traffic Association) ‘ smothering ’ competition
between the lines of two railway carriers” (p. 354). A
majority of the court held this trausaction to be a violation
of the Anti-Trust Act, so called, and the Northern Securities
Company was required to reconvey to the former holders all
of the stock of the Great Northern Railway Company and the
Northern Pacific Railway Company which had come into its
possession. After reviewing and summarizing the previous
decisions upon the Anti-Trust Act, the majority opinion laid
down certain principles as established by such decisions and
within which the case before the court was held to fall.
These principles, as declared by the court, speaking through
Mr. Justice Harlan, were as follows:

That although the act of
Trust Act has no reference to
duction of articles or commoi

several States, it does embrace
contract, combination or cons
whatever nature, and whoeve
directly or necessarily operate
merce among the several State

Congress known as the Anti-
the mere manufacture or pro-
bities within the limits of the
and declare to be illegal every

spiracy, in whatever form, of
may be parties to it, which

s in restraint of trade or com-
is or with foreign nations;
to restraints of interstate andThat the act is not limited

international trade or commerce that are unreasonable in their
nature, but embraces all direct restraints imposed by any
combination, conspiracy or monopoly upon such trade or
commerce;

That railroad carriers engaged in interstate or interna
tional trade or commerce are embraced by the act;

That combinations even among private manufacturers or
dealers whereby interstate or international commerce is re-
strained are equally embraced by the act;



1909.] SENATE —No. 394. 5

That Congress has the power to establish rules by whiel
interstate and international commerce shall be governed, and
by the Anti-Trust Act, has prescribed the rule of free com
petition among those engaged in such commerce;

conspiracy which would ex
itherwise competing railroad

That every combination or
tinguish competition between <
engaged in interstate trade or
in that way restrain such trade
by the act;

iommerce, and which would
ir commerce, is made illegal

That the natural effect of cc
merce, and an agreement who

iinpetition is to increase cour-
se direct effect is to prevent

this play of competition restrains instead of promotes trade
and commerce;

That to vitiate a combination, such as the act of Congress
condemns, it need not be shown that the combination, in fact,
results or will result in a total suppression of trade or in a
complete monopoly, but it is only essential to show that by
its necessary operation it tends to restrain interstate or in-restrain interstate or m-
ternational trade or commerce or tends to create a monopoly
in such trade or commerce and to deprive the public of the
advantages that flow from free competition;

That the constitutional guarantee of liberty of contract
does not prevent Congress from prescribing the rule of free
competition for those engaged in interstate and international
commerce; and

That under its power to regulate commerce among the sev-
eral States and with foreign nations, Congress had authority
to enact the statute in question.”

The court also, in effect, decided that the Anti-Trust Act

might be enforced against a State corporation acting within

its charter powers, provided that such action created a com-

bination or conspiracy which was in restraint of interstate

trade, and disposed of the contention upon the part of the

defendants that if the statute were held to embrace the par-
ticular case then under consideration it would be repugnant

to the Constitution of the I nited States.
Such then, in brief, are the affirmative proposition
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established by the Northern Securities Case, and the statute
must now be taken to extend to every combination or con-
spiracy in restraint of interstate commerce, whether rea-
sonable or unreasonable. See Shawnee Compress Co. v.
Anderson, supra; United States v. American Tobacco Co.,
supra.

If the principle so declared is to be accepted without
reservation or qualification it must be conceded that it would
reach and forbid every kind of combination of individuals
or corporations in any way engaged in interstate commerce,
and would in and of itself be decisive of the present inquiry;
but in the Northern Securities decision the court did not
have before it a case which involved the consolidation by
express authority of a State of two domestic railroad cor-
porations engaged in interstate traffic, or the control of one
by the other, expressly sanctioned by the same authority;
on the contrary, the combination before the court was ex-
pressly forbidden by the State in which one of the con-
stituent railroads was incorporated and both were extensively
operated (see Gen. Laws of Minn. 1899, c. 359; Laws of
Minn. 1881, p. 109; 1874, p. 154), and was effected by
means of a corporation of a State at a distance from the
territory in which such railroads were located.

I conceive, therefore, that the first and more important
question which is presented by the communication of the
Committee is in substance whether or not the provisions of
the Anti-Trust Act include and prohibit a consolidation of
two railroad corporations, such consolidation being duly au-
thorized by the State by which they were created, or a control
of one such railroad by the other, duly sanctioned by the
legislature of such State; and to this inquiry I reply as

follows:
The right of a State to authorize or require or forbid the

consolidation of corporations which are subject to its juris-
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diction is clearly recognized by the decisions of the Si
Court of the United States. In Louisville & Nashville Rail
road Co. v. Kentucky, 161 U. S. 677, where the court wa

dealing with the consolidation of the Louisville & Nashv
Railroad Company, the Chesapeake, Ohio & Southwestern
Railroad Company and certain subordinate corporations, a
consolidation alleged to be in violation of the provisions of
section 201 of the Constitution of Kentucky of 1891, which
forbade the consolidation of the capital stock, franchise or
property, or the pooling of the earnings, of certain corpora-
tions, including railroad corporations, it is nowhere inti-
mated that the power of a State to authorize or forbid the
consolidation of railroad corporations within its limits is
to be confined to lines of railroad engaged exclusively in
intrastate commerce. Upon the other hand, the court, at

page 702, uses language which expressly concedes and con-
firms the right of a State to create and to regulate the in-
struments of interstate commerce within its jurisdiction, even

to the extent of permitting the purchase by one railroad cor-

poration of the stock of another:

“ It has never been supposed that the dominant power of
Congress over interstate commerce took from the States the
power of legislation with respect to the instruments of such
commerce, so far as the legislation was within its oi dinary
police powers. Nearly all the railways in the countiy hacc
been constructed under state authority, and it cannot be sup^

andon their power over themposed that they intended to al
The power to construct themn as they were finished

impose such regulationsinvolves necessarily the powc
cl regard for the interests ofupon their operation as a sour

irable. In the division ofthe public may seem to render
rstate railways Congress re-authority with
lit to control their cominerthe su

end forbid interference therewith ; while to the States remains

the power to create and to regulate the instruments of such
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commerce, so far as necessary to the conservation of the
public interests.

If it be assumed that the States have no right to forbid
the consolidation of competing lines, because the whole sub-
ject is within the control of Congress, it would necessarily
follow that Congress would have the power to authorize such
consolidation in defiance of state legislation a proposition
which only needs to be stated to demonstrate its unsoundness.
As we have already said, the power of one railway corpora-
tion to purchase the stock and franchises of another must be
conferred by express language to that effect in the charter,
and hence, if the charter of the L. & N. Co. had been silent
upon that point, it will be conceded that it would have no
power to make the proposed purchase in this case. As the
power to purchase, then, is derivable from the State, the
State may accompany it with such limitations as it may
choose to impose.”

See also, Railroad Co. v. Maryland, 21 Wall. 456.

The case of Louisville & Nashville Railroad Co. v. Ken-
tucky was decided on March 30, 1896, more than five year

after the passage of the Anti-Trust Act, and while the statute
was not involved in the question at issue, and was not re-
ferred to in the opinion, the court must be deemed to have
been well aware of its provisions and, upon that date, to
have declared that they did not limit the right of a State to

regulate and control domestic railroad corporations so far as
necessary to the conservation of the public interests, and that
even in the case of competing railroads, such regulation and
control did not constitute an interference with interstate
commerce.

See, Pearsall v. Great ISTorthern Railway Co., 161 U. S.
617.

Cleveland, etc., Ry. Co. v. Illinois, 177 L T . S. 514
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Wisconsin, Minnesota & Pacific Railroad v. Jacobson, 179
u. S. 287, 297

Louisville & Nashville Railroad Co. v. Kentucky, 183 I
S. 503, 519.

See also, Missouri Pacific Railway v. Larrabee Mills, 211
U. S. 612, 621.

It is evident that the several States have never regarded
the statute as prohibiting or even limiting their action with
respect to the regulation and control of domestic railroad
corporations as an exercise of the police power. In this
Commonwealth the New York, Yew Haven & Hartford Rail-
road Company, the Boston & Maine Railroad, and the Boston
& Albany Railroad Company, as they now exist, are the
result of numerous consolidations, leases and other forms of
control authorized by the statutes of this Commonwealth and
of other States in which they have been incorporated. Sub-
sequent to 1890, when the Anti-Trust Statute was enacted, the
Boston & Albany Railroad Company has been leased to the
New York Central & Hudson River Railroad Company by
authority of St. 1900, c. 468; the Fitchburg Railroad Com-
pany has been leased to the Boston & Maine Railroad by
authority of St. 1900, c. 426; the Old Colony Railroad Com-
pany has been leased to the New York, New Haven & Hart-
ford Railroad Company by authority of the general law
(1894) ; and numerous other statutes have been enacted
authorizing consolidations or leases of railroads within the
Commonwealth. See St. 1894, c. 53; St. 1898, cc. 194, 399;
St. 1900, c. 424 (and see St. 1906, c. 463, part I, § 67; St.
1907, c. 585). In no one of these instances has the authority
of the Commonwealth or the legality of the action of any
railroad thereunder been questioned by the Federal author!-
ties. I cannot believe that it was beyond the power of the
Commonwealth to enact the legislation by which these con-
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Relations were effected, or that the Federal courts would
entertain hills in equity to enjoin their further continuance
or sustain criminal suits against the officers who operate
the lines of railroad which they include; and in this respect
I am unable to distinguish between a consolidation and any

other form of combination or control. So long as a combina-
tion is created by State authority, it seems to me immaterial
by what means it is effected, whether by a holding company,
a lease or a consolidation.

Notwithstanding any doubt which may he created by the
language of the decision in the Northern Securities Case, I
am therefore constrained to conclude that there is still vested
in the several States, under the police power, authority to
regulate and control domestic railroad corporations, notwith-
standing that such corporations are instrumentalities of and
are engaged in interstate commerce and in competing there-
for, including the power to authorize their consolidation or
the control of one by another through a lease or the owner-
ship of stock; and I am further of opinion that it is within
the authority of the Commonwealth to pass the proposed
act now before the Committee, and that action thereunder
by the New York, New Haven & Hartford Railroad Com-
pany or by any other railroad corporation chartered by the
Commonwealth of Massachusetts would not constitute a vio-
lation of the Anti-Trust Act. If the law were otherwise
it would, in my judgment, create inextricable confusion
in every State in the union, and, in the words of Mr. Justice
Holmes, a former chief justice of the highest court of the
Commonwealth, in his dissenting opinion in the Northern
Securities Case, would “ disintegrate society so far as it
could into individual atoms.”

Whether or not the holding company contemplated by the
proposed statute might properly be made a party to the suit,
brought under the Anti-Trust Act in the Federal court, and
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now pending, against the New York, New Haven & Hart-
ford Railroad Company, is a question which must depend
upon the ultimate decision in that suit, and I cannot with
propriety attempt to foretell what that decision may be. I
may, however, suggest that the allegation which concerns
the ownership or control of the stock of the Boston & Maine
Railroad by the New York, New Haven & Hartford Rail-
road Company is but one among several grounds for Federal
action, and is not essential to the maintenance of the suit,

and that such allegation is based upon a state of facts which,
as I am advised, does not now exist, and may be distinguished
from the state of facts which would exist if action were taken
by the New York, New Haven & Hartford Railroad Com-
pany under the proposed statute now before the Committee.

Very truly yours

DANA MALONE,

1 ttorney-General.




