
HOUSE No. 1836

Department of the Attorney-General
Boston, April 22, 1911.

James W. Kimball, Esq., Clerk of the House of Representatives.
Deae Sik : I have the honor to acknowledge the receipt

of an order adopted by the Honorable House of Representa-
tives on the 24th day of March, 1911, which is as follows:

“ Ordered, That the Attorney General be requested to in-
form the House of Representatives whether, in his opinion,
a statute requiring street railway companies to carry free on
their passenger cars United States letter carriers in uniform,
in the city or town in which they are employed, would be con-
stitutional and valid.”

Under date of April 10, 1901, Attorney-General Knowlton
advised the Honorable Senate that a bill requiring transporta-
tion of letter carriers at a rate less than that collected from
ordinary passengers was in his opinion unconstitutional so
far as it concerned the Boston Elevated Railway Company,
on the ground that such bill, if enacted, would impair the
obligation of the contract contained in the charter of that
company. II Op. Atty.-Gen., 261. This opinion was un-
doubtedly correct, and is applicable with equal or greater
force to a statute such as is described in the order above set
forth.

I am, however, of opinion that such a statute would be un-
constitutional as applied to street railway companies gen-
erally. The right of the Legislature to regulate fares charged
by street railway companies is undoubted, but it cannot, “ un-
der pretence of regulating fares and freights ”, require a
street railway company “ to carry persons or property with-
out reward.” See Stone v. Farmers’ Loan & Trust Co ll 6
U. S. 307, 331. The rate fixed must bo reasonable. Obvi-
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ousl v, a requirement that any class of persons (here “ United
States letter carriers in uniform”) he carried free is not a
reasonable or proper exercise of the distinctively rate-making
power.

If the statute is to he justified at all, it must he justified
under the police power in its broader sense, i.e., the power to
legislate “ for the safety, health or proper convenience of the
public.” Lake Shore & Michigan Southern Ry. Co. v. Smith,
173 U. S. 684, 698-9. Legislation for these purposes is not
necessarily had because it imposes an incidental pecuniary
loss upon the carrier. Atlantic Coast Line R. R. Go. v.
North Carolina Corporation Commission, 206 U. S. 1, 24, 25.
Interstate Railway Go. v. Massachusetts, 207 U. S. 79, 87.
It cannot, of course, he assumed that any class of persons can
be carried free by a street railway company without some,
though perhaps slight, pecuniary loss to the company. A re-
quirement of such free transportation cannot he sustained
under the police power unless such requirement is reasonably
adapted to promote “ the safety, health or proper convenience
of the public.” The free transportation of United States
letter carriers as a class, even though limited to carriers who
are in uniform, does not tend to promote the public safety, the
public health or the public convenience. It does not benefit
the public generally, hut is “ an arbitrary enactment in favor
of the persons spoken of ” (i.e., United States letter carriers
in uniform). See Lake Shore & Michigan Southern Ry. Go.
v. Smith, supra, p. 699. No reason appears which justifies
the discrimination between United States letter carriers in
uniform, as a class, and all other persons. See Lake Shore &
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Rid.
Very truly youn

JAMES M. SWIFT
Attorney-General.


