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To the Honorable Senate and House of Representatives:

The opinion of the Justices of the Supreme Judicial Court 
on the constitutionality of proposed plans for the uniform 
taxation of personal property, makes it clear that under the 
Constitution of the Commonwealth the General Court has no 
power to change in any of its important features the existing 
system of taxation. We must henceforth regard it as settled 
that the Constitution requires the taxation of all property at 
varying local rates of taxation, subject only to the narrowly 
limited power of the General Court to grant exemptions that 
do not interfere materially with the proportionality of taxa
tion. This opinion, in my judgment, makes it the duty of the 
present Legislature to consider an amendment to the Constitu
tion of the Commonwealth, under which it will be possible 
hereafter to enact a system of reasonable and enforcible tax 
laws.

Under the system of taxation now prescribed by the Con
stitution there has been constant dissatisfaction for the last 
forty years. Various commissions appointed to investigate 
the subject have reported that existing laws tend to concen
trate personal property in a small number of wealthy towns, 
produce great inequality and injustice in the distribution of 
taxation, and promote wholesale evasion and disrespect for 
law. During the last three years the attempt has been made 
by State supervision to enforce the full taxation of personal
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estates disclosed in the probate courts, with the result that the 
concentration of personal property in favored towns has been 
greatly increased, while large estates have been removed from 
the Commonwealth and the removal of others is now impend
ing. Without a radical change in the system of taxation it is 
certain that within a few years we shall drive all intangible 
property out of towns and cities where tax rates are high, 
with the result that it will either be removed from the State 
or taken to a few towns where the tax rates are low.

I have recently received a special report from the Tax Com
missioner which shows that in almost every city and town 
and in respect of almost every class of property, our existing 
laws fail of enforcement. The Commissioner estimates that 
90 per cent, of the taxable intangible property escapes taxa
tion. He shows that tangible personal property is commonly 
undervalued, and is most unequally assessed; and reports that 
even real estate is not assessed equally and uniformly, and 
that numerous towns and cities systematically undervalue 
property in order to reduce their shares of the State and 
county taxes. Through no fault of the Tax Commissioner, 
who has only supervisory powers, our system of taxation ap
pears to have broken down; and we are now imposing the 
heaviest burdens upon the poor, the helpless, or the ignorant, 
while those best able to contribute are allowed to evade taxa
tion in whole or in part. We are confronted, therefore, with 
the unpleasant fact that our existing laws have practically 
broken down; and that, under our present Constitution, the 
General Court has no power to change materially our present 
system of taxation.

Concerning the reasons for the failure of our present laws 
there can hardly be difference of opinion. When our present 
system of taxation was established, in the seventeenth century, 
public expenditures were far smaller than they are to-day, 
most property was tangible and visible, and most business was 
carried on in the locality where the proprietors lived, so that 
the taxation of all property at varying local rates did not pro
duce the evils that attend such a system to-day. During the 
nineteenth century the great increase of public expenditures, 
which tended to increase the pressure of taxation, the growth
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of new kinds of property which are neither visible nor tan
gible, and therefore easily evade assessment, and the changes 
in business methods which bring it about that our industries 
are no longer localized, created conditions under which a sys
tem of taxation suitable to seventeenth century life was certain 
to break down. We shall fail, I  believe, to deal adequately 
with the conditions that now confront us unless we realize that 
it is necessary to do what most other countries have long since 
done, namely, diversify our methods of taxation so that we can 
adjust them to the conditions of modern life.

When we turn to possible remedies we find that three 
classes of proposals have been made. In the first class are 
various projects for the exemption of intangible property 
from taxation, the exemption of all personal property, or the 
exemption of all personal property and also of improvements 
upon land. This class of proposals I  am compelled to reject 
because I  do not believe that the remedy for bad methods of 
taxation is exemption from taxation, but rather the adoption 
of proper methods suited to the conditions of the case. Even 
i f  I  thought otherwise, I  should not recommend such measures 
for your consideration because I do not believe that the people 
of the Commonwealth are ready to sanction such remedies. 
The problem before us is not how to exempt some kinds of 
wealth from contributing to public charges, but rather how we 
may readjust our tax laws so as to make the wealth of the 
State contribute justly and without evasion to the support of 
government. I  believe, too, that a decent and enforcible sys
tem of direct taxation has the further advantage of making the 
citizen take a greater interest in the affairs of the government 
to the support of which he contributes, while exemption from 
taxation leads him to view with complacence the growth of 
expenditures for which he does not have to contribute.

The second class of plans includes various proposals to 
classify property for taxation under the property tax. 1 he 
taxation of intangible property at a uniform rate of three 
mills on the dollars was proposed by the Taxation Commis
sion of 1908, and this plan has been adopted this year by 
two other States. Another measure is that which was recently 
referred to the Supreme Judicial Court for an opinion con-
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cerning its constitutionality. This provides for a uniform 
tax upon personal property at the average rate of taxation 
in the Commonwealth, a rate which, in the first year at least, 
would be approximately $17 per $1,000. Neither of these 
plans seems to me to meet the needs of the situation, even 
though both of them have the merit of providing a uniform 
rate of taxation upon the classes of property with which 
they deal. The plan for a uniform tax at a rate of $17 
per $1,000 seems to me impracticable because I believe that 
its strict enforcement would bring disaster to the Common
wealth as well as disappointment to its advocates. Such a 
high tax upon personal property never has been, and in my 
opinion never can he, collected with even tolerable certainty 
and equality. Upon persons unable to change their domi
ciles the provisions of the law might be strictly enforced, 
but upon others, including the owners of the largest estates, 
enforcement would be impracticable on account of the re
moval of domicile to other States. This is a matter in which 
we need not depend upon conjecture but need only refer to 
the experience of the State of Ohio under the attempt to 
enforce the taxation of personal property by the tax-inquisi
tor system in every county of this State. My opinion is 
supported by the commission appointed in 1909 to investi
gate the laws relating to taxation, which reported that such 
a high uniform rate would not “  aid in the least to keep 
capital from emigrating from the State or to induce capital 
to immigrate into the State. It would tend, rather, to exert 
an opposite effect, and to drive out, and keep out, capital. 
Einally, it would offer no encouragement to security holders 
to declare their property. Eor these reasons, any plan for 
the uniform taxation of intangible personalty at a high rate 
must be dismissed as inexpedient.”  Our present laws offer 
little enough encouragement for capital to come to Massa
chusetts, and I believe that such a law as has been described 
would drive so much capital from Massachusetts as actually 
to raise the rates of taxation and injure greatly the indus
tries of the Commonwealth. It would also create a strong 
demand for certain classes of non-taxable investments, and 
produce a situation which might raise unpleasant suspicions
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concerning the purpose of the law. The recent opinion of 
the Justices of the Supreme Judicial Court makes it evident 
that, in any case, the adoption of this plan would be impos
sible without an amendment to the Constitution.

The third class of plans includes various proposals for 
the introduction of an income tax as a part of the taxation 
system of the Commonwealth. No one, so far as I know, 
desires to abandon altogether the taxation of property, and 
adopt a pure system of income taxation; and I  believe that 
such a plan, even if  it found advocacy, would be utterly 
impracticable. In  considering proposals for an income tax 
it is necessary to consider carefully impending changes in 
federal taxation. Before long the federal government, with 
or without the assent of Massachusetts, will receive the power 
to levy an effective tax upon incomes and will proceed to 
impose such a tax. We shall then have two direct taxes 
in operation in the Commonwealth, one levied for federal 
purposes and the other for State or local. This will not lead 
to double taxation in the true sense of the word since the 
two taxes will be collected for the support of different gov
ernments each of which has the right to levy taxes for its 
own support ; but it will make it highly desirable to adjust 
our system of taxation within the Commonwealth to the con
ditions created by the imposition of a federal tax on incomes.

The proposal to add to our present system of taxes upon 
property a state income tax upon all incomes Avhatsoever, 
would have the effect of introducing a third direct tax and 
would impose double taxation, for state and local purposes, 
upon property and upon income derived therefrom. It might 
also be considered a reason why this State should not ratify 
the proposed federal income tax amendment.

No such objection, however, applies to a state income tax 
introduced as a substitute for a part or the whole of the 
present tax upon personal property. Such a tax would im
pose no additional burden upon the taxpayer, it would not 
he open to the objection that the State imposes double taxa
tion upon property and the income derived therefrom, nor 
could it be considered an obstacle to the introduction of a 
federal tax upon incomes. Indeed, if the national govern-
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ment is to levy a direct tax upon incomes, there are obvious 
advantages, both to the government and to the taxpayers, in 
having direct state taxation imposed upon income rather than 
property; and I  find that this view of the matter is held 
in other states that have preceded our own in ratifying the 
federal income tax amendment.

I f  we are to revise our system of taxation we must start 
with full recognition of the fact that the methods best adapted 
for taxing real estate are unsuitable for things so easily con
cealed or moved as most forms of personal property. Our 
experience for more than two hundred years demonstrates 
conclusively that it is impossible to tax personal property 
effectively at varying local rates ; and .that in the future, 
whether we tax the property itself or tax the income there
from, we should tax it at a uniform rate throughout the 
Commonwealth. So far as intangible property is concerned, 
uniformity in rates and methods of taxation will probably 
be recognized by all as indispensable; but, in my opinion, 
it is hardly less necessary in the taxation of merchandise and 
machinery. Towns and. cities with tax rates higher than the 
average of the Commonwealth necessarily suffer in competi
tion for new industries with towns and cities that enjoy 
lower rates of taxation. Varying local tax rates place our 
assessors in a position where it is impossible strictly to en
force the law without injuring the towns or cities they serve, 
and I believe that until the rate of taxation on merchandise 
and machinery is made uniform there can be no such thing 
as a strict enforcement of our laws relating to taxation.

It is clear also that if the tax on personal property must 
hereafter be uniform, the tax on real estate cannot be uni
form, but must be levied at varying local rates to meet the 
varying needs of the cities and towns. I  propose, therefore, 
that we make constitutional provision for a system of taxa
tion under which personal property shall be taxed by a uni
form method throughout the Commonwealth, and real estate 
shall remain subject to local taxation at varying local rates.

Investigation of the taxation systems of other states and 
countries convinces me that, for the taxation of real estate, 
no method is better than our present plan of taxation accord-
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ing to the capital value. To tax real estate upon its income, 
even in part, tends to reduce the taxes levied upon land 
withheld from productive use, to place a premium upon specu
lation, and to cause popular discontent. While it appears 
that real estate is not now equally and uniformly assessed in 
accordance with the law, there appears to be, in the nature 
of the case, no reason why such an assessment cannot be se
cured if in other respects our laws relating to taxation are 
made reasonable, practicable, and capable of strict enforce
ment. It will be advantageous, therefore, to make no change 
in the present law of the Constitutional provision relating 
to the taxation of real estate and to allow it to remain subject 
to taxation by the various cities and towns.

Tor personal property, on the other hand, our experience 
shows that taxation according to the capital value is unjust 
and impracticable, while the experience of other countries 
demonstrates that taxation of the income is both just and 
practicable. Such things indeed as household goods, per
sonal effects, and articles of luxury, the taxation of which 
is of the nature of a tax on consumption rather than a tax 
on investments, may well enough be left subject to local 
taxation with real estate; but income-yielding personal prop
erty should hereafter be taxed upon its income rather than 
its capital value. With such a tax also should go a uniform 
tax upon personal incomes derived from occupations, pro
fessions, and trades in excess of a certain reasonable exemp
tion.

Such a method of taxing personal property according to its 
income, I  believe would be better than any plan of classifying 
property for taxation under a property tax. In principle the 
income tax finds universal, or almost universal, support, as the 
fairest of all forms o f taxation. This tax adjusts its burden 
equally according to the income of the tax payer, and auto
matically classifies property for taxation according to the in
come it yields. It does not impose upon unproductive funds 
the same tax that it levies on a 6 per cent, investment, or 
upon bonds yielding 4 per cent, the same tax as upon stocks 
yielding 5 per cent, or 6 per cent. It can readily be levied 
at a uniform rate throughout the State, and thus avoid the
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evils of migration and colonization. I f  so levied uniformly, 
at a reasonable rate, such a tax would collect from personal 
property and from trades, occupations and professions, more 
revenue than a property tax levied at such an impracticable 
rate as $17 per $1,000. It would solve also the difficult prob
lem of taxing merchandise and machinery, since the income 
from such property would be fully taxed, and the property 
itself would then be exempted from further taxation.

I am aware that a few of the American States have in the 
past attempted to levy taxes upon incomes, and that such at
tempts have been unsuccessful; but the slightest investigation 
shows that the failure was due not to difficulties inherent in 
an income tax, but to the fact that the tax was part of an 
impracticable system of taxation which was incapable of en
forcement, and that the assessment of incomes was left wholly 
to local boards of assessors acting without State supervision 
and control. The experience of other countries in which in
come taxes are in successful operation shows that it is neces
sary to bring the assessment of incomes under the State super
vision and control, and that with such supervision and control 
the income tax is conspicuously successful. I  therefore be
lieve that the. tax upon the income from personal property 
and from trades, occupations, and professions should not only 
be levied at a uniform rate throughout the State, but that its 
administration should be strictly controlled by the Tax Com
missioner’s office. Other countries find it possible to combine 
administration by local boards of assessors with strict super
vision by the central government, in such a manner as to 
utilize fully the knowledge of local affairs possessed by local 
boards, and, at the same time, insure full compliance with 
the law ; and I believe that there will be no difficulty in devis
ing such methods in this State.

The rate at which this tax shall be levied is properly a sub
ject for determination by the General Court, and should not 
be prescribed by the Constitution. I  believe that if an appro
priate constitutional amendment is adopted, the General Court 
will have no difficulty in determining a fair and reasonable 
rate which will make possible the strict enforcement of the
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law, and yet have no tendency to drive capital from the State, 
or prevent it from coming here.

We should seek to make our tax laws so reasonable that 
their justice will he apparent to every citizen, and that the 
officers who enforce them shall have the hearty support and 
assistance of every right-minded man in the Commonwealth. 
Such a system will put an end to evasion and violation of 
law, will retain in the State the capital necessary for the 
progress and prosperity of our industries, and will even in
vite capital from other States that persist in attempting to 
enforce taxation under the general property tax. It should 
within a few years greatly increase the revenue derived from 
personal property and personal incomes, while opening the 
way for the extension and expansion of the industries upon 
which our people depend for subsistence. No measure more 
important for the welfare and prosperity of Massachusetts 
could engage the attention of the General Court.

In cases where the incomes of business establishments are 
derived partly from personal property, and partly from 
real estate invested in the business, it is possible to separate 
the real estate tax from the tax upon the income by a method 
employed in other countries. Under this method it is re
quired that the entire income of the business shall he re
turned for taxation under the income tax, and that then a 
deduction shall he made of an amount equal to a fair rate 
o f interest upon the real estate invested in the enterprise 
and subject to local taxation. Experience has shown that 
there are no difficulties, either practical or theoretical, in the 
application of this method.

The relation o f the plan I  propose to our existing taxes 
upon corporations should he briefly considered. There is 
no reason why at the outset the greater part of our corpora
tion taxes, including all the taxes upon public service cor
porations, should not remain as they are, for it will he 
possible to provide, as is done in our present tax laws, for 
exemption of the income derived from the shares of corpora
tions that pay to the State a tax upon their corporate fran
chises.
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I f  the General Court should see fit, it would be possible, 
even at the outset, to provide that ordinary business corpora
tions should be taxable under the new method by which they 
would pay the uniform tax upon their income with deduc
tions for real estate subject to local taxation, and would 
remain taxable, as at present, upon their real estate. Some 
other adjustments in our corporation taxes might also prove 
desirable under the new system, but they are such as the 
General Court can readily make, i f  it sees fit; while upon the 
other hand, there would be no necessity of making them if 
the General Court considered such action inadvisable.

The plan I recommend to the favorable consideration of 
the General Court has been under consideration for some 
time by experts fully conversant with the subject of taxa
tion, and in formulating it I  have had the advice of tax 
commissioners of other states.. At the outset it was sub
mitted to our Tax Commissioner for his careful considera
tion, and has received his hearty endorsement. Concerning 
it he declares: —

Income, in my judgment forms a more equitable basis by which 
to gauge the faculty o f the citizen to pay than property, because it 
recognizes the difference between the legal and economic status of 
property; i.e., between its capital value and its value put to use. 
With the growth and accumulation o f property, many differentia
tions need to be made with respect to property as a test o f faculty, 
which are better solved by assuming income as the test. The adop
tion of such a system would leave no reason for one citizen to 
think that he was paying more than his neighbor towards the 
support of public burdens. It would leave no excuse for the mak
ing o f false returns, or no returns at all to the taxing authority, 
and would not drive property into; hiding. It would stop the 
migration o f citizens from one place to another to obtain a lower 
rate of taxation, and free many places from the stigma o f being 
tax dodgers’ paradises.

The Tax Commissioner also agrees with me that it is of the 
utmost importance that provision should be made for “  ef
fective control and supervision ”  by the State.

I  believe that the plan will provide a method of taxation
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conservative and wise, that it will retain all that is good in 
our present methods of taxing real estate and corporations, 
and that it will introduce a system of taxing personal prop
erty uniformly and fairly by a method that will appeal to the 
people of the Commonwealth as absolutely just.

I  accordingly submit herewith an appropriate amendment 
so drawn as to make it possible for the General Court at some 
future date to adopt this plan of taxation if it sees fit. This 
amendment leaves unchanged the present constitutional pro
visions relating to the taxation of property, it provides that 
the General Court shall have the power to levy a uniform tax 
upon incomes, upon the condition that property, the income 
of which is so taxed, shall be exempted from other taxation. 
It retains the requirements that the tax shall be reasonable, 
and provides that the tax shall be proportional upon incomes 
of the same class, a provision which is similar to the require
ments of the constitutions of several other states.

Under this amendment the General Court will have power 
to impose a lower rate of taxation upon incomes from profes
sions and occupations than from incomes derived from prop
erty, i f  it sees fit to do so ; and will also be authorized to 
grant reasonable exemptions and abatements, with the mini
mum of restrictive provisions. It places within the consti
tutional power of the General Court a practicable method of 
taxing those forms of property with respect to which our 
present system has proved ineffective and inadequate.

Two other matters should also receive consideration by 
the General Court at the present session. Our methods of 
taxing forests are almost as defective as the methods of tax
ing personal property, This question was carefully consid
ered in 1905 by a special commission which investigated the 
methods employed in other states and countries. Its report 
states that our present method is objectionable in that “  it 
provides for taxing the value of the growing crop, as well 
as the land upon which it grows.”  The Commission points 
out that in the case of ordinary agricultural crops, the value 
of the crop is not taxed, but that in the case of a crop of 
timber, the growing crop is taxed “  not once or twice, but year
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after year at an increasing valuation, until it is cut.”  The 
consequence is “  that the owner is led to cut his crop before 
it has reached its productive maturity, that is, its greatest 
value to himself and to the State.”  The Commission further 
shows that such taxes on the growing crop are levied at a 
time when it is yielding no income, and that since the crop 
“  may be from, a quarter to a half century in maturing, it 
is a hardship on the man to make payment during the inter
vening years.”

Under our present laws, exemptions are granted for a 
limited period of years, hut the report shows that these laws 
are ineffective and do not reach the real needs of the case.

I  have also received from the State Forester a valuable 
report upon this subject, which fully confirms the conclusions 
of the Commission of 1905. The Forester reports that under 
the present law, whenever the local assessors value forest 
lands at their real value the u owners at once realize the bur
den ”  and are driven to cut the timber. The Forester points 
out that agricultural crops are not taxed, and that the forest 
is nothing but a growing agricultural crop which cannot 
reach full maturity if the annual increments of growth are 
fully taxed for a long period of years. I  also find that the 
Forest Service of the United States has made a full investi
gation of this problem, and has reached conclusions similar 
to those of our State Forester and of the Commission of 
3905.

I  therefore recommend to the favorable consideration of 
the General Court a constitutional amendment which will 
make possible a scientific system of forest taxation, and sub
mit herewith such an amendment. In the form here sug
gested, the amendment merely gives the General Court the 
authority to adopt such methods of taxation of wild and 
forest lands as may conduce to the development and con
servation of the forest resources of the Commonwealth.

The importance of this subject is not always understood. 
O f the total area of the Commonwealth, the State Forester 
estimates that nearly three-fifths is better adapted to forestry 
than to any other purpose. Massachusetts is, in fact, a nat
ural forest country, and under proper methods of utilization



1911.] HOUSE —  No. 1900. 13

the Forester estimates that the yearly income of this indus
try could be increased to something like $25,000,000. Not 
only would such an industry increase the material resources 
of the Commonwealth, hut it would give to every farming 
district a most valuable winter industry, and enable our 
farmers to utilize their hired help and teams in a profitable 
occupation at a time when other work is not easy to find. 
I  believe indeed that a better system of taxing forests would 
contribute as much as any other single factor toward the 
improvement of the conditions of rural life, and I strongly 
urge the General Court to take some action in this direction 
at its present session.

1 wish also to recommend at this time that provision be 
made for an investigation by the Tax Commissioner of the 
methods of taxation employed by other states and countries, 
with a view to formulating the best methods for securing the 
enforcement of whatever laws the General Court may enact 
relating to taxation.

Under the present statutes the Tax Commissioner is free 
at his discretion to make such investigation of the taxation 
laws of the Commonwealth as he has time to do; and from 
time to time he had proposed legislation designed to secure 
better enforcement of the law. But the Tax Commissioner 
is not provided with the necessary means for making such 
investigation, nor at present has he much time to do so. 
Other states have in recent years authorized their tax officials 
to investigate thoroughly and broadly all questions of taxa
tion, and to recommend such measures as will secure the 
enforcement of existing laws, as well as such amendments 
as will promote just and equal taxation.

I  believe the time has come for the General Court to make 
it the duty of the Tax Commissioner to investigate the en
tire subject of taxation, and to provide him with the necessary 
means for conducting such investigation. I  accordingly 
recommend the enactment of such a law, and recommend that 
in the fiscal year 1911, the Tax Commissioner shall be au
thorized for this purpose to incur such expense as may be 
approved by the Governor and Council, to an amount not 
exceeding $10,000.
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Amendment of the State Constitution is undoubtedly a 
thing not to be lightly undertaken, but it is far from being 
so serious a matter as is sometimes supposed. Those who 
distrust popular government may dislike to see the power 
of the people or the people’s representatives enlarged. Per
sons enjoying special privileges under the existing consti
tution will not unnaturally oppose an amendment. But for 
all who believe in popular government it is self-evident that 
an amendment to the constitution is one of the safest matters 
the General Court can undertake. The issue cannot be 
finally settled by recommendation of the Governor, or resolu
tion of the General Court, but must be determined by the 
people of the State, through a referendum vote had after two 
years of consideration and public discussion. Since the 
present constitution fastens upon the State a system of taxa
tion incapable of enforcement without great injury to the 
interests of the Commonwealth, I  believe the people will 
favor a reasonable amendment; and I  therefore strongly urge 
favorable action at the present session upon the proposed con
stitutional amendments.

EUGENE N. FOSS.

P R O P O S E D  A M E N D M E N T  R E L A T IV E  T O  T H E  P O W E R  O F  T H E  G E N 

E R A L  C O U R T  T O  IM P O S E  A  U N IF O R M  T A X  U P O N  IN C O M E S .

Full power and authority are hereby given and granted to 
the General Court to impose and levy, at uniform rates 
throughout the Commonwealth, reasonable taxes upon in
comes, which shall he proportional upon incomes of the same 
class, and to grant reasonable exemptions and abatements; 
but any class of property the income of which is subject to 
taxation under the provisions of this article, shall be exempt 
from other taxation.

A M E N D M E N T  R E L A T IV E  T O  T H E  T A X A T IO N  O F  W IL D  O R  F O R E ST

L A N D S .

Full power and authority are hereby given and granted to 
the General Court to prescribe for wild or forest lands such 
methods of taxation as will develop and conserve the forest 
resources of the Commonwealth.


