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Views of the minority of the joint committee on the Judi
ciary on the Bill relative to payments to employees for per'
soual injuries received in the course of their employment
and to the prevention of such injuries.

The subject of “ Workingmen’s Compensation ” has been a
matter of legislative study for many years. Our present em-
ployers liability statutes are unsatisfactory, and ought to be
hanged. Thev are unsati mployers as well as tc

employees. The small amoun 3 by injured employ
ees is one element in this di isfaction. The fact that only

. by manufacturers to liabilitya fraction of the premiums pai
insurance companies ever reaches injured workmen is argu-
ment against the present law. A change, however, should not
be made hastily.

The policy (advocated even by some experienced legislators)
to enact a workingmen’s compensation law, even though it be
obviously imperfect, and trust to later legislature mrect
and modify it is unwise. It is far better to retain tempo-
rarily the existing law, the provisions of which have been ad-
judicated, than place on our books an imperfect, immature
act, the results of which must be a matter of conjecture.

The Commission on Compensation for Industrial Accidents
have not had time enough to consider the subject as they
should. In England such a subject would be given perhaps
years of careful study. Before any draft of law were re-
ported it would be thoroughly and deliberately perfected.

Cl)e Commornucaltl) of Q^assacinisetts.
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This report is not to be construed as in any sense reflecting on
the Commission. The members are men of unusual ability
and their experience has fitted them well to cope with the task
imposed by the Legislature of 1910. The result of their labor
is even better than could naturally be expected. They were
to report on a subject involving the welfare of millions of men
engaged in our Massachusetts industries. They were to con-
sider the effect on employer as well as employee. They were
to forecast the effect on the vast capital invested in Massa-
chusetts. To assist them in this work they were guided only
by an English law which is obviously incomplete and unsatis-
factory, by a German system which cannot be applied without
modification to our conditions, and by an unconstitutional
statute of New York. The task given to them might properly
consume years of intelligent study and labor. They were ex-
pected to report to the Legislature of 1911. They were ex-
pected to do this even though they had scarcely six months to

weigh the problem, to consider the various systems, and to
gather an entirely new set of statistics which no state bureau
or department could furnish. The action of the present Leg-
islature has to a large degree hampered their work. The
Commission were obliged to suspend operations while await-
ing the deliberations of the Legislature. Their office force
was disbanded. Their statistical researches, tabulations and
investigations were interrupted. Lnder the circumstances the
statistics gathered, the conclusions reached and the drafts of
statutes reported indicate that the Commission has given pro-
found study to an unfinished task. It is therefore no reflec-
tion on the Commission that their report embodies three
essentially different bills, and represents three substantially
different systems.

Under the circumstances the present Legislature should not
pass any of the bills drafted by members of the Commission
or the bill reported by the Committee on the Judiciary.
though it be assumed that the bill reported is on the right line,
yet it is bad policy to pass any incomplete or imperfect law

and expect that future legislatures will tinker it into respecta
bility and workability.
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The present Commission should he given a full calendar
year additional time; its membership increased so that de-
tailed study could be done by sub-committees or provision
made for further examination into the subject by a legislative
committee.

The defects in the hill reported by the Committee on Judi-
ciary are numerous. The decision of Ives vs. South Buffalc
Eailroad Co. (K\ Y.) 94 Y. E. Kep. 431 contains a state'
ment of constitutional law applicable to the present hill and
ought not he disregarded. The hill reported by this Commit-
tee, which was submitted by Messrs. Saunders and Parks of
the Commission, provides in Section 1 for a repeal of the de-
fenses of “ contributory negligence,” by reason of the “ negli-
gence of a fellow servant,” and of “ assumption of risk.” It
is clear that two of these defenses may be abolished by our
Legislature,

According to the New York decision it was decided that
the Fourteenth Amendment to the Federal Constitution and
a clause in the New York State constitution made any legis-

lation of this nature illegal, in that it deprived persons of
“ property without due process of law.” The New York stat
ute was declared unconstitutional since, “ One of the inalien
able rights of every citizen is to hold and enjoy his property
until it is taken from him by due process of law no man
who was without fault or negligence could be held liable in
damages for injuries sustained by another, and the liability

imposed by the new statute constitutes a deprivation of liberty
and property.”

“ When an industry or calling is per se lawful and open to
all, and therefore, beyond the prohibitive power of the Legis-
lature, the right of government control is subject to such rea-
sonable enactments as are directly designed to conserve health,
safety, comfort, morals, peace and order.

(Lockner vs New York, 198 U. S. 4
For the failure of an employer to observe such regu

the Legislature may unquestionably enact
create presumptions of fault, which if not rebutted by proof,
may he regarded as sufficient evidence of liabi
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ages. That must be the extreme limit of the police power,
for just beyond is the Constitution, which, in substance and
effect, forbids that a citizen shall be penalized or subjected to
liability unless he has violated some law or has been guilty of
some fault.”

“ Individual citizens following the ordinary vocations of
life, asking no favors of the government but only the pro-
tection of life and property which every government owes to
its citizens and guilty of no fault, cannot he compelled to
contribute to the indemnity of other citizens who, by misfor-
tune or the fault of themselves or others, have suffered in-
juries, except by the exercise of the power of taxation imposed
on all —.”

That this is the law in Massachusetts as well as of New
York, cannot be controverted. It may be possible that the
adoption of the rule in reference to negligence as practised in
the United States courts would afford relief. In any event it
is clear that the present state of legislation is one of chaos and
that hasty action of the present Legislature will only add to
the uncertainty of the situation.

Section three of the proposed bill provides that the provi-
sions of Section one shall not apply where injury is cione to
“ the employees of a subscriber.” This appears to be a sub-
terfuge to evade the New York decision, and to force em-

ployers to subscribe to a state organization to he known as

the Massachusetts Employees Insurance Association. Never-
theless the bill is practically a compulsory measure, and the
language of the New York decision is such that there is a

grave possibility that the proposed bill might be decreed un-

constitutional under the language of our State and the fed-
eral constitutions. With this possibility which cannot lightly
be disregarded, the proposed workingmen’s compensation act

should'not be enacted into law in the closing days of a busy

session.
Part IV provides for the “Massachusetts Employees in-

surance Association,” which appears to be a quasi state in

surance company. There is no occasion for such a company
Massachusetts has adopted a definite policy of rigid coutio
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over insurance organizations. Should the State become a
promoter for an insurance company? Should a single com-
pany be legalized which would have a complete monopoly
of what must develop into a tremendous business? Would
not a system of mutual insurance companies, under state
regulation, similar to mill insurance companies assure equal
security? These would be without the disadvantage of a
monopoly. They would inspire healthy competition which
would mean economy and efficiency in administration and
would give full protection at a minimum rate. Such que
tions as these illustrate a phase of the question to which the
commission has been unable to give full attention.

In order that this subject may have further consideration
I submit the following outline of a statute which would per-
mit such companies, although it is evident that the nature
of the losses to he paid, and the manner of payments would
have to he in harmony with the specific workingmen’s com-
pensation act, under which such companies would operate.

Ten or more persons, residents of this Commonwealth,
may form an insurance company on the mutual plan, to
insure any person, firm, or corporation against loss or dam-
age on account of bodily injury or death by accident of any
person for which loss or damage said person, firm, or corpo-
ration is responsible, provided that no such company shall
issue policies until it has established a guaranty capital of
not less than one hundred thousand dollars, divided into
shares of one hundred dollars each, which shall be invested
in the same manner as is provided for the investment of the
capital stock of certain insurance companies, by Section
thirty-seven of Chapter five hundred seventy-six of Acts of
1907 and amendments thereto. The stockholders of the
guaranty capital of a company shall he entitled to a semi-
aunual dividend of not more than three and one-half per
cent on their respective shares if the net profits or unused
premiums, left after all expenses, losses and liabilities then
incurred, with the reserve for reinsurance, are provided for
hall be sufficient to pay the same. The guaranty capital
hall he applied to the payment of losses only when the con
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pany has exhausted its cash in hand and the invested assets,
exclusive of uncollected premiums, and when thus impaired,
the directors may make good the whole or any part of it
by assessments upon the contingent funds of the company
at the date of such impairment. Shareholders and members
of such companies shall he subject to the same provisions of
law relative to their right to vote as apply respectively to
shareholders in stock companies and policy-holders in purely
mutual companies. Such guaranty capital stock shall be re-
deemed by appropriation of net surplus to that purpose when-
ever the net surplus is twice the amount of said guaranty
capital. Such company shall be subject to the laws, so far
as applicable, relative to domestic mutual fire insurance com-
panies.

Since it is evident that the Commission has had neither
time or full opportunity to complete its work, and that this
work has been greatly hampered by the delay of the present
Legislature, and has not been able to present a bill upon
which even a majority of the Commission are in full accord,
I am obliged to dissent from the report of the Committee on
the Judiciary in recommending the passage of a working-
men’s compensation act by the present Legislature. I would
however suggest,

1. That the present Commission he given ample time for
full consideration of the subject; that if necessary additional
members be added, or that a legislative committee be ap-
pointed for the study of the problem.

2. That a more complete study he given by such commis-
sion or committee to the constitutional objections raised by
the ISTew York decision, and,

3. That an exhaustive research he undertaken in refer
ence to the system of insurance necessary under the ac

Respectfully submitted

WILMOT R. EVANS, Jb.






