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To the Honorable Senate and House of Representatives
I return herewith without my approval an Act relative to

communication to the court of a former conviction of a
defendant in police, district and municipal courts.
I do this reluctantly, being in sympathy with the main

purpose of the bill. The question of the guilt or innocence
of a defendant is one of fact, to be decided upon evidence.
To introduce the record of previous convictions during the
trial will almost inevitably affect the mind of the judge, and
ordinarily should not be permitted.

But under one of our statutes, in cases of drunkenness,
the court is authorized to release an arrested person without
arraignment. The question whether he shall or shall not
be so released is decided mainly upon his record, which is
furnished by the probation officer.

This provision is an excellent one, and is used in many
thousands of cases every year, to great advantage. If the
probation officer is forbidden to produce a record, the use of
this humane statute must he greatly diminished, for the
principal source of information for the court will he cut off.

The law would also encourage a defendant to testify falsely
in his own behalf. The value of his testimony depends upon
his standing. If he knows that the probation officer cannot
testify to his record, no matter how bad, to impeach his
testimony, a powerful restraint against misstatements is re-
moved. If there is a record, the court should know it, that
it may properly estimate the value of his testimony.
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This, too, may happen; A police officer who is allowed to
testify in impeachment of a defendant’s testimony, has his
record, hut may not be able to identify the defendant as the
one to whom it belongs. The probation officer can do so,
and is the only person who can, but under this bill he would
be prohibited from testifying. This seems to be carrying
the protection of the accused beyond reasonable limits.

If this bill shall not be passed, I shall request your con-
sideration of a bill to accomplish the main purposes of this,
but permitting a probation officer to testify like any other
person in impeachment of the character of a witness, and
also permitting the production of a record by a probation
officer, on the question of releasing without arraignment a
person arrested for drunkenness.

I have received an earnest protest against this measure
in its present form from the Chief Justice of the Superior
Court of the Commonwealth, together with suggestions for an
alternative measure which would undoubtedly remove the
reasons for which I am impelled to veto it.

EUGENE N. FOSS.


