
 
 
 
 
 
 
 
 

Minutes of the Special Meeting 
of the Massachusetts Board of Elementary and Secondary Education 

 
November 16, 2009 

5:45 p.m. – 7:48 p.m. 
 

Massachusetts Department of Elementary and Secondary Education 
75 Pleasant Street 

Malden, MA 
 

Members of the Board of Elementary and Secondary Education Present: 
 
Maura Banta, Chair, Melrose 
Harneen Chernow, Vice Chair, Jamaica Plain 
Michael D'Ortenzio Jr., Chair, Student Advisory Council, Wellesley 
Thomas E. Fortmann, Lexington 
Beverly Holmes, Springfield 
Jeff Howard, Reading 
Ruth Kaplan, Brookline 
Paul Reville, Secretary of Education, Worcester 
Sandra L. Stotsky, Brookline 
 
Mitchell D. Chester, Commissioner of Elementary and Secondary Education, Secretary 
to the Board 
 
Members of the Board of Elementary and Secondary Education Absent: 
 
Gerald Chertavian, Cambridge 
Dana Mohler-Faria, Bridgewater 
 
 
Chair Maura Banta called the meeting to order at 5:45 p.m. 
 
Chair Maura Banta said the purpose of the special meeting was to discuss and process 
what the Board heard at its November 7, 2009 special meeting in Gloucester, and to 
discuss what action the Board should take at its regular meeting tomorrow regarding 
Gloucester Community Arts Charter School (GCA). The chair said the Board heard two 
options from the independent consultant, David Kerrigan, at the November 7th meeting – 
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to proceed with the charter as granted or, if there are grounds for revocation, to begin the 
process to revoke the charter. Chair Banta said Board members heard about the high legal 
standard for revocation based on material misrepresentation. Commissioner Chester 
distributed several documents, including his analysis of the assertions about material 
misrepresentation.   
 
Board member Tom Fortmann said he had listened to opinions on both sides, and to Mr. 
Kerrigan's presentation, and agreed with the chair that the only option is to revoke or not 
do so. Dr. Fortmann said he agreed that a number of things stated in the group's 
application could be criticized as overly pejorative and perhaps overstating the case but 
that he agrees with the commissioner’s memo. Dr. Fortmann said he looked at specific 
items in the superintendent's paper and compared them side-by-side with the charter 
group's application. Dr. Fortmann said he did not find anything that came near to material 
misrepresentation. Given that and the fact that the commissioner based his 
recommendation on the merits of the application, Dr. Fortmann said there was no reason 
to proceed with looking into revocation. 
 
Board member Ruth Kaplan asked how she could make a determination on material 
misrepresentation now, since the Board has not had a hearing on that question. Ms. 
Kaplan said in order to reach a conclusion that cause exists, she would need to hear that 
evidence of material misrepresentation exists. Commissioner Chester said the Board 
would hear his assessment of the assertions that have been made in regard to 
misrepresentation. The commissioner said a hearing would occur only if the Board were 
to decide there are sufficient grounds for revocation.   
 
Department General Counsel Rhoda Schneider presented an overview of the process for 
revocation of a charter. General Counsel Schneider said if the Board voted its intent to 
revoke the school's charter, notice would be provided to the charter school, which would 
then have the right to appeal. If the school chose not to appeal, the charter would be 
revoked. If the school appealed the Board's decision, the Department would hire a 
hearing officer and an adjudicatory hearing would be held. General Counsel Schneider 
said the Department would have the burden of proof because it would be seeking to 
revoke the charter. The charter school would present its case, the hearing officer would 
hear testimony, and then the hearing officer would issue a tentative decision to the Board. 
The Board would then take a final vote on revocation. General Counsel Schneider said 
the charter school could appeal the final decision to Superior Court, and if aggrieved, 
could appeal to the state Appeals Court and the Supreme Judicial Court. General Counsel 
Schneider said the court's standard of review would be whether the Board’s decision to 
revoke the charter was based on substantial evidence and was not arbitrary and 
capricious. 
 
Ms. Kaplan said she wanted to understand Commissioner Chester’s rationale for his 
recommendation. She said she did not feel competent to make a determination on 
material misrepresentation. Ms. Kaplan said she was more concerned about the integrity 
of the process. 
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Board member Jeff Howard said there were two distinct issues here. The first involved 
the question of the secretary, commissioner, and members of the Department and their 
recommendations. Dr. Howard said he would dismiss these issues because he sees no 
grounds for questioning the integrity of the people involved. Dr. Howard said this comes 
down to a question of judgment, not integrity. Dr. Howard said the real question on the 
table is can we revoke and should we, and are there any grounds or basis for revoking the 
charter. 
 
Vice Chair Harneen Chernow said she did a lot of thinking after the November 7, 2009 
special meeting in Gloucester. The vice chair said she was surprised by the two letters 
that Governor Patrick sent to the Board asking the Board to reconsider. Vice Chair 
Chernow said she was not sure the case has been made on material misrepresentation, 
and that was beyond her ability to know. The vice chair said the issue of process is huge, 
and that the public has questioned the Board's work, and she is concerned about that. 
 
Board member Beverly Holmes said the process was not perfect and needs to be 
tightened. Ms. Holmes said she looked again and again at the documents, including the 
Foley Hoag document on material misrepresentation. General Counsel Schneider 
reviewed the standard for material misrepresentation that was included in Mr. Kerrigan's 
report. 
 
Commissioner Chester expressed his respect to the community of Gloucester and to the 
school district. The commissioner said he reread the GCA Charter School application and 
reaffirmed what he had presented previously to the Board, that his recommendation was 
based on the merits of the application, not based on any aspersions about the Gloucester 
Public Schools nor on any political calculus. Commissioner Chester said what is 
compelling about GCA's application is that the school has a strong academic focus with 
an arts infused curriculum, attention to differentiated instruction, multi-age classes, a 
focus on instructional practice, and the use of data tied to parent reporting. He noted that 
the school will provide a 7-hour school day for students and an 8-hour teacher day. He 
said this is a compelling application now, as it was when he recommended it in February. 
 
Commissioner Chester said that after careful review, he does not see that this matter rises 
to material misrepresentation. The commissioner added that while there may have been 
pieces in the application that were not 100 percent accurate, none of those were 
substantial or ones that he relied on in making his recommendation. He summarized the 
list of procedural flaws and his memo to the Board on allegations of material 
misrepresentation. The commissioner said it would be a mistake for the Board to revoke 
this charter and to do so would set a significant precedent. 
 
General Counsel Schneider said that reconsideration is an idea, not a legal option. Ms. 
Schneider said that to rise to revocation, there must be a level of seriousness and gravity 
commensurate with the grounds listed in the regulation. Ms. Schneider said the Board 
would have to find something gravely threatening to the existence of the school or the 
integrity of the process.  
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Ms. Schneider reviewed the procedural flaws and addressed each of them. On the issue of 
no Board member at the public hearing and waiver of the Board's procedural regulation, 
she stated that the waiver was lawful; this was a procedural regulation and did not affect 
substantive rights. Moreover, members of the community had and used many other 
opportunities to convey their views and concerns to the Board. On the issue of census 
estimates, she stated that the Department was using the best and most recent estimates, 
and no one has identified any better estimates, from the city clerk's office or elsewhere. 
On the issue of an alleged conflict of interest due to a Department employee participating 
in the applicant group, she said the employee sought and received an opinion from the 
State Ethics Commission, provided proper notice of his involvement, his involvement 
was totally on his own time, and he had no involvement in the application review 
process, so there was nothing improper here. On the issue of the Charter School Office's 
initial "do not recommend" recommendation, she said aside from the fact that this was at 
a very preliminary stage in the discussion, the bottom line is that there is nothing 
improper or flawed because the Commissioner makes his recommendation based on input 
from a variety of sources, including but not limited to his staff. On the issue of Secretary 
Reville's February 5, 2009 email to Commissioner Chester, she said the wording may 
have been unfortunate, it may have been taken out of context, and critics are entitled to 
disagree with the sentiments, but there is no procedural flaw in the Secretary, or any 
member of the Board, offering their opinion to the commissioner. Ms. Schneider 
concluded that while it was appropriate for the community to raise these issues as 
concerns, the Department and Board have addressed them all, and they do not constitute 
grounds for revoking the charter. 
 
Ms. Schneider said that procedural flaws would have to be close to or at criminal 
behavior, for example bribery or criminal misconduct, to reach a threshold that would 
call for revocation. Ms. Schneider said that the Board would face a legal challenge if it 
decided to vote for revocation in this matter, and that it would have a fairly weak case. 
 
Mr. D'Ortenzio Jr. asked if the commissioner needed to recommend revocation. General 
Counsel Schneider said that typically the Board acts on the commissioner's 
recommendation, but the Board does not always follow that recommendation. Mr. 
D'Ortenzio Jr. said that there were a lot of procedural irregularities, and the Board and 
Department should address those. He said he reviewed the documents and spoke to 
former student member AJ Fajnzylber. Mr. D'Ortenzio Jr. said the community's passion 
has been inspiring to him as a 16-year old. He also noted that the value put on public 
comment is up to the individual Board member, and that to him the public comment 
portion was not as important as other factors. He said the manner in which the application 
was written did not reflect positively on the public school system, but he did not view 
those statements as material to the Board’s decision. Mr. D'Ortenzio Jr. said the 
conversation comes down to money, and that is a fair and relevant point. He said that in 
light of the fact that Gloucester did meet foundation and would receive a generous charter 
school reimbursement, we should go ahead with the charter. He said the charter 
application contains innovative ideas for the children of Gloucester, and based on the 
merits, the charter should move forward. 
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Dr. Stotsky asked about Gloucester's foundation budget, the effects of any decline in 
enrollment, and how much the district would eventually lose because of the charter 
school. Associate Commissioner Jeff Wulfson said Gloucester receives a foundation 
allotment under Chapter 70. He said in the absence of hold harmless, whether the 
district's foundation budget would go down with an enrollment decline has to do with a 
juxtaposition of enrollment and inflation. The city would be assessed a per pupil cost for 
charter school tuition. The city would still get state aid for a student, but would have to 
pay the local share of the charter school tuition. He said the school district does not lose 
enrollment based on students attending charter schools or school choice. 
 
Ms. Kaplan asked about the Charter School Office report and what concerns the office 
had. Associate Commissioner Wulfson said the charter application review process is 
complex and relies on judgment, rubrics, and evaluations of many different dimensions 
by Department staff and external reviewers. The Charter School Office gathers 
information, synthesizes it and presents it to the commissioner. Associate Commissioner 
Wulfson said every charter school application has its strengths and weaknesses, and that 
recommendations are judgments. He said the other two applicants were non-starters, 
while Gloucester had significant strengths as well as weaknesses. Commissioner Chester 
said the most compelling piece of the application was the arts infused curriculum and 
structures to ensure that core academics would be well executed. 
 
Associate Commissioner Wulfson said some examples of weaknesses include: no strong 
rationale for K-8 rather than just middle school; no clear process to train teachers; no 
clear plan for how to link assessments to curriculum; and how to attract students. He said 
it is hard to take these examples out of context. 
 
Chair Banta said that a decision to vote to revoke the GCA charter would threaten the 
stability and viability of all charter schools and could set some precedents that have 
unintended consequences. Associate Commissioner Wulfson said the Charter School 
Office's job is to support the commissioner and give him the information he needs, and 
the Board needs to rely on the commissioner as its CEO. 
 
Vice Chair Chernow said the question for her is what is the role of the Board. She said all 
the issues together got us to where we are today. The vice chair said this is the first time 
in her memory that the Board has received communication from the Governor, and that 
raises the matter to a different level. Dr. Fortmann said it is not appropriate for the Board 
to look at what the staff said, because the Board has to rely on the commissioner. Dr. 
Fortmann said if the Board looked at what the staff says on everything, it would become 
dysfunctional. Dr. Fortmann said he agrees with the commissioner’s memo and if the 
Board doesn't bring this to closure, it could cripple the effort to open this school. Ms. 
Kaplan said that the Charter School Office’s recommendation on its own is not an issue, 
but in combination with the secretary's email made it questionable to the public. Ms. 
Kaplan said she agrees with Secretary Reville that there is nothing wrong with 
advocating for the charter. Ms. Kaplan said the way in which the secretary characterized 
the decision, combined with other factors, gave the appearance of a political decision. 
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Ms. Kaplan said the primary issues for her are the Board's issues, and the process looked 
irregular to the public.  
 
Chair Banta said tonight's discussion was an important one to have. The chair said she 
looked at the application and the side-by-side analysis, and did her due diligence, as all 
Board members did. The chair said she voted for the school because she believed in it at 
the time, and still does. The chair said she liked the strong curriculum, the deliberate 
blend of art and mathematics, and the K-8 model. Chair Banta said her decision was not a 
political one. The chair said the Board must make a solid, accurate decision at its meeting 
tomorrow. Chair Banta said she hoped that after tomorrow, the community of Gloucester 
will do what the mayor asked and respect the Board's decision. 
 
Dr. Stotsky expressed her gratitude to the staff, commissioner, and chair. Dr. Stotsky said 
she was not happy about the amount of time charter schools are taking with this Board 
given that there are so many important issues in education. Dr. Stotsky said the Board has 
to respect what the commissioner and staff do. Ms. Kaplan said the Board might want to 
revisit some options on the table for approving charter schools. Vice Chair Chernow said 
that is already happening with some of the charter school amendments. 
 
Secretary Reville said every charter school decision is a judgment on people's intentions 
and their capacity to fulfill those intentions. The secretary said this was a credible, well 
intentioned proposal. He said there were a number of missteps in the process that have 
led to bad feelings. Secretary Reville said the Board has made the extra effort that the 
Governor asked for, and that each of us needs to examine our hearts and minds and ask if 
we made our decision on this charter school in good faith. 
 
Commissioner Chester said the Board made the right decision on this school. He said the 
Board action tomorrow could be precedent setting, and if the Board decides that 
procedural irregularities are grounds for revocation of a charter, the Board and the 
education community would have to live with that precedent. The commissioner said the 
Board has put a lot of thought and time into turning the application and process inside 
out, and has put a lot of energy, reflection, debate and consideration into its decision and 
action. 
 
On a motion duly made and seconded, it was: 
 
VOTED: that the Board of Elementary and Secondary Education adjourn the 

meeting at 7:48 p.m., subject to the call of the chair. 
 
The vote was unanimous. 
 
 

Respectfully submitted, 
 
 

Mitchell D. Chester 
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Commissioner of Elementary and Secondary Education 
and Secretary to the Board 
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