
HOUSE No. 1711

Department of the Attorney-General

Joint Committee on Constitutional Amendments, State Horn

Gentlemen : I beg to acknowledge receipt of your letter
of the 6th inst., in which you request my opinion upon the
following questions:

1. Are any or all of the officers mentioned in House Bill No. 795 now
ineligible to membership in the Constitutional Convention provided
for by Chapter 98 of the General Acts of the year 1916?

2. If any or all of said officers are ineligible, is it within the power
of the Legislature to make such officers eligible to membership in the
Convention?

The officers mentioned in this bill are the members of tht
General Court, the governor, lieutenant-governor, councillors.rnor

the justices of the Supreme Judicial and of the Superior
Courts, the justices of all other courts in this Commonweal!
any officer of the Commonwealth elected by vote of all the
people, and senators and representatives from this Commo
wealth in the Congress of the I

Mass. Const., pt. 2nd, c. VI,
id State

irt. 11, provides that
or judge of the supreme judicial
rlace, under the authority of this

No governor, lieutenant-govemoi
art, shall hold any other office or

r,

commonwealth, except such as by this constitution they are admitted
to hold, saving that the judges of the said court may hold the offices of
justices of the peace through the state; nor shall they hold any other
place or office, or receive any pension or salary from any other state or
government or power whatever.

Cbe Commonluealtl) of f^assadjusetts.
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If t ention called to rt ise, alter or amend the Con-
f the people at the last an-titution pursuant ie vote

nual election, under Gen. St. 1916, c. 98, is authorized by the
provisions of our present Constitution, the position of a dele-
gate to the convention is a “place under the authority of the
Commonwealth,” and it follows that the governor, lieuten-
ant-governor and judges of the Supreme Judicial Court would
be violating the provisions of the Constitution by sitting in
said convention.

It has been asserted by many, and seems to have been the
Supreme Judicial Court in an
sported in 6 Cush. 573), that
to the Constitution, providing
specific and particular amend-
cluded by implication any au-

opinion of the justices of the
opinion to the Legislature (re
article IX of the Amendments
a method for the adoption of
ments to our Constitution, ex>
thorization to the people to
convention method, and this
other authority. Opinion of th

revise or change it by the
view is not unsupported by

Justices, 14 R. L, 649.
The Preamble to our Constitution recites that

The end of the institution, maintenance, and administration of
government, is to secure the existence of the body politic, to protect
it, and to furnish the individuals who compose it with the power of
enjoying in safety and tranquillity their natural rights, and the bless-
ings of life; and whenever these great objects are not obtained the
people have a right to alter the government, and to take measures nec-
essary for their safety, prosperity, and happiness.

Article VII of the Bill of Rights in our Constitution is as
follows:

Government is instituted for the common good; for the protection,
safety, prosperity, and happiness of the people; and not for the profit,
honor, or private interest of any one man, family, or class of men:
Therefore the people alone have an incontestable, unalienable, and in-
defeasible right to institute government ; and to reform, alter, or totally

i their protection, safety, prosperity, and hap-liange the sar
piness requir

This incontestable, unalienable and indefeasible right,
which indeed is the essence of a republican form of govern-
ment, cannot, in my judgment, be taken away except by

and unmistakable language. That the people of one
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generation can deprive the people of a succeeding generation
of their unalienable right to reform, alter or totally change
their form of government, except in a restricted manner,
when their protection, safety, prosperity and happiness re-
quire it, is repugnant to our theory of government, that the
right to govern depends upon the consent of the governed.
It seems to me a much more reasonable, if not a necessary,
construction of the Constitution to hold that article IX of
the Amendments provides only a manner of amending the

t other methods that may be
ging their form of government,
laranteed by the Bill of Rights,
safety, prosperity, and happi-

Constitution in addition to
adopted by the people of cha:
under the fundamental right i>

henever “their protectio
ness require it

This view is strengthened by
in the convention of 1821,

■ an examination of the debates
which framed this article of

amendment for submission to the people. Mr. Webster, in
discussing this article at that time, said that he knew of no
principle that could prevent a majority, even a bare majority,
of the people from altering the Constitution, and that the
object of the mode proposed for making amendments in it
was to prevent the people from being called upon to make
trivial amendments or any amendments except when a real
evil existed. Debates in Convention of 1820 (ed. 1853),
407. Jameson, Const. Conventions, §§ 571-575.

Accordingly, I am of the opinion that the convention will
be held under the authority of the Commonwealth, that the
position of a delegate to said convention is a place under the
authority of the Commonwealth, and that therefore the
governor, lieutenant-governor and judges of the Supreme
Judicial Court cannot sit therein as delegates without violat-
ing the provisions of Mass. Const, pt. 2nd, c. VI, art. 11.
It is unnecessary, however, to determine whether the position

£ of a delegate is a place under the authority of the Common-
wealth, as it will be noted that the prohibition contained in
Mass. Const., pt. 2nd, c. VI, art. 11, is not limited to places
under the authority of the Commonwealth, but includes all
places, at least of a public nature, and thus 1 am of the
opinion that whatever view is adopted as tc ure of
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the convention, the governor, lieutenant-governor and judge
of the Supreme Judicial Court, while occupying their rc
spective offices, cannot properly sit as delegates therein.

Your specific question is as to their eligibility. Doubtless
they are eligible to be candidates, and may hold the position
of delegate subject to the provisions of Gen. St. 1916, c. 98,
§ 6, that the delegates “shall be the judges of the returns
and elections of their own members.”

It was held by the Supreme Judicial Court in the case of
Commonwealth v. Hawkes, 123 Mass. 525, that a person hold-
ing the office of judge might lawfully hold a seat in the
Legislature, the acceptance of such seat, however, being a
resignation of his office as judge.

Accordingly, it would seem that while the governor,
lieutenant-governor and justices of the Supreme Judicial
Court might lawfully hold a seat in the convention if elected
thereto, the acceptance of such seat would operate as a resig-
nation of their office or would render them liable to impeach-
ment. In arriving at this conclusion I have not overlooked
the fact that His Honor William Phillips, then Lieutenant-
Governor, and Honorable Isaac Parker, then chief justice,
and Honorable Samuel S. Wilde, a justice of the Supreme
Judicial Court, sat as delegates in the constitutional con-
vention of 1820. Their right to do so does not appear to
have been then questioned

The only provision in the Constitution that can be con-
trued as a prohibition to the judges of the superior and other

courts of the Commonwealth sitting as delegates in the con-
ventioned is contained in article VIII of the Amendments,
which provides that

Judges of the courts of common pleas shall hold no other office under
the government of this commonwealth, the office of justice of the peace
and militia offices excepted.

There is some question whether the phrase “courts of com-
mon pleas” refers to the courts which were established at the
time of the adoption of this amendment under that name, or
whether it has a much broader meaning, including all courts
having jurisdiction of common pleas.
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Bouvier defines “common pleas” a

The name of a court having jurisdiction generally of civil acti
Such pleas or actions are brought by private persons against private

persons, or by the government when the cause of action is of a civil
nature. In England, whence we derived this phrase, common pleas
are so called to distinguish them from pleas of the Crown.

I think it unnecessary to consider this question, as I have
come to the conclusion, with some hesitation, that the posi-
tion of delegate in the convention is not an office of the Com-

of this amendment. It is to
is “office under the govern-

hereas the phrase contained

monwealth, within the meaning
be observed that the phrase here
ment of this commonwealth,” v
in the provision relative to the
dicial Court is “office or place
commonwealth.” The language

judges of the Supreme Ju-
under the authority of this
used in connection with the

judges of the Supreme Judicial Court is much more com-
prehensive than that used in relation to the judges of the
courts of common plea

In some jurisdictions a clear distinction has been made
between “office” and “place” under the government.
Worthy v. Barrett, 63 N.C. 199. In that case it was said that
a member of the Legislature was not an officer although he
held a place of trust and profit. On the other hand, in
Morrill v. Haines, 2 N.H., 246, it was held that a member of
the Legislature was an officer of the State. No case has oc-
curred in this Commonwealth where this question has been
decided. In the case of Fitchburg R.R. Co. v. Grand Junction
R.R. etc. Co., 1 Allen, 552, the question was raised, but the
court, in arriving at its conclusions, found it unnecessary to
determine the point and expressly left it open.

Whatever may be said in relation to a member of the
Legislature, he at least takes part in the execution of one of
the powers of government, whereas a delegate in the con-
vention acts substantially as one of a committee of the peo-
ple, whose power is restricted to making a report to the
people.

The whole purpose of the convention is to take under con-
sideration the propriety of revising or altering the present
Constitution, and to report back to the people such revision,
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alteration or amendment as it may propose. Its powers are
similar to that of a committee, its work is entirely prelim-its work is entirely prelim-
inary, and it has no power t
any final effect.

lo any act which of itself has

rrd “office,” as used in articleIt is my view that the v
VIII of the Amendments, re ition the incumbentx

r of government, and not toof which exercises somt
■ted to act in an advisory cathe position of a person sel
r change of government to bepacity in framing a scheme
adoption or rejection. See in
•ml t. Tillinqhast, 203 Mass.

submitted to the people for
this connection Attorney-G 'I

539, at p. 54.‘:
opinion that there is nothing in
ers the office of justice of any
other than the Supreme Judicial
re position of delegate to the
which in anv way affects his

Accordingly, I am of the
our Constitution which renders
court of the Commonwealth, otl
Court, incompatible with the
constitutional convention, or w
eligibility' to such position

rred to in your inquiry, theAs to the other officers refe
rich might be said toonly provision of the Constitir

apply thereto is 2 of art
second, which reads as follows:

icle II of chapter VI of part

anv two offices, which are to be heldand never more than
the governor and council, or theby appointment of the governor

senate, or the house of represent;
of the state at large, or of the p

lives, or by the election of the people
eople of any county, military offices,
peace excepted, shall be held by oneI the offices of justices of the

rson

only to such delegates as wereThis would apply, if at a
he opinion that thielected at large. Even then I

clause would have no applicati since what I have before
rished from asaid in relation to an “o

“place” applies with equal
Constitution.

to this provision of the

hich in any way applies toThe only statutory provision
the questions propounded by you is R. L., c. 18, § 11, which
prohibits any person from receiving more than one salary at
the same time from the treasury of the Commonwealth
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I am informed that House Bill No. 26, which provides that
this section shall not apply to the position of delegate to the
convention, has been favorably reported by your committee.
There is, of course, no constitutional objection to the enact-
ment of this bill, and if enacted into law I am of the opinion
that there is nothing in the Constitution or laws of the
Commonwealth which in any way interferes with such officers
sitting as delegates in the constitutional convention.

As to your second question, since the offices of governor,
lieutenant-governor and justice of the Supreme Judicial
Court are incompatible with the position of delegate in the
convention, by reason of the provisions of the Constitution
itself, it is obvious that the Legislature has no power to

The other officers mentioned in
already eligible to seats as dele-

remove the incompatibility,
your bill are, in my opinion,
gates in the convention, at
enacted into law, so there s

least if House Bill No. 26 is
3ems to be no occasion for the

enactment into law of any of the provisions of House Bill
No. 795.

Very truly yours,

HENRY C. ATTWILL
4ttorney-General.
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