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Department of the Attorney-General
Boston, May 7, 1917.

Hdn. Changing Cox, Speaker of the House of Representai
Sir: I beg to acknowledge the receipt of an order of the

House of Representatives, bearing date of April IS, 1917,
requesting my opinion upon the constitutionality of House
Bill Xo. 14, entitled “An act to require the licensing of milk
contractors by the State Board of Agriculture and to regulate
payment by them to milk producers.”

The bill in substance provides that no milk or cream shall
be bought in the State from producers for the purpose of
shipping the same to any other city or town for sale or manu-
facture, unless such business be regularly transacted at an
office or station within the State, and unless the vendee is
licensed by the secretary of the State Board of Agriculture.
The bill further provides that before issuing a license the sec-
retary may require the applicant to furnish security by bond
or otherwise, conditioned upon the prompt payment by him
for the milk or cream purchased, provided that the secretary
may exempt from the requirement of furnishing a bond an
applicant who satisfies the secretary of his financial responsi-
bility, reliability and good intent, or who makes a sworn
statement that he intends to pay his patrons for milk or
cream furnished to him, at regular intervals of not more than
two weeks. All licenses are made subject to revocation by
the secretary of the State Board of Agriculture for failure on
the part of the licensee to pay his bills for milk and cream,
in which case no new license may be issued to him until he
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shall satisfy the secretary of his good intent and ability to
pay in the future, and all payments due the producers for
milk or cream prior to the cancelling of the license are made
in full.

The obvious purpose of the proposed act is to insure reg-
ular payments to producers for milk and cream purchased
from them for the purpose of resale or manufacture.

It is unnecessary for the purposes of your question to
determine whether legislation of the general character con-
templated by the bill could be constitutionally enacted if
restricted in its operation to vital necessaries for the reason
that, assuming this could be done, there are objections to the
bill which, in my opinion, are fatal to its constitutionality.
If a bill of this character can be constitutionally enacted it
must be upon the ground that it tends to promote the public
health or welfare by insuring an adequate production and
supply of such a vital necessity. All legislation to promote
the public health or welfare must be reasonable and fairly
adapted to effect that result.

Ordinarily a bill which limits the right of a person to
engage in a lawful business must be uniform and apply
equally to all persons engaging in such business. Such legis-
lation is subject to the provisions of the Fourteenth Amend-
ment to the Constitution of the United States, which pro-
hibits a State from denying to any person within its jurisdic-
tion the equal protection of the laws. No arbitrary distinc-
tions or discriminations can be made by the Legislature in
enacting such laws, at least between persons within the gen-
eral scope of the act. All classifications must be based upon
some sound reason. As was said by the court in Common-
wealth r. Hanna, 195 Mass. 262, 266, in discussing the con-
stitutionality of an act requiring hawkers and pedlers to be
licensed, which exempted residents of a city or town who
paid taxes there on their stock in trade and who were quali-
fied to vote there,

Even before the adoption of the Fourteenth Amendment it was a
settled principle of constitutional law that statutes in regard to the
transaction of business must operate equally upon all citizens who
desire to engage in the business, and that there shall be no arbitrary
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discrimination between different classes of citizens. Under the Four-
teenth Amendment, all persons are entitled to the equal protection of
the laws, . . . These cases and others show that a discrimination,
founded on the residence of the applicant for a license or the amount

tax paid by him, cannot be sustained under the constitution.

This bill applies only to persons, firms, associations or
corporations who buy milk or cream within the State from
producers for the purpose of shipping the same to any other
city or town for sale or manufacture. It does not apply to
persons who buy milk or cream for the purpose of selling or
manufacturing it in the same city or town. Neither does it
apply to a person who buys milk or cream for such purpose
in a city or town other than, that in which he sells or manu-
factures it, unless the milk or cream be “shipped” to the
latter place. The ordinary meaning of the word “ship” is
to deliver to a common carrier for transportation. Thus,
a person in these circumstances who transports the milk or
cream himself, or by an agent other than a common carrier,
to another city or town for the purpose of sale or manu-
facture would be exempt from the requirements of this bill,
while another person in the same condition who delivers his
milk for transportation to a common carrier is required to
obtain a license and to furnish security by bond or other-
wise. lam unable to discern any sound ground for this dis-
tinction, since there appears to be no reason why a person
who ships milk or cream for the purpose of sale or manufac-
ture into a town other than that in which it was purchased
is not as likely to pay his mill
person who buys from producer
he sells or manufactures it, or

bills to the producers as a
in the same town in which

a person who himself trans-
m or city in which it is soldports milk or cream into the to\

>r manufactured.
The bill would permit a per: ion whose place of busint

is in Boston to purchase milk of producers in the various
cities and towns and to resell it in the same community to
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persons who ship the milk to other cities or towns for the
purpose of sale or manufacture there, without either of these
persons being subject to the provisions of this act.

Indeed, it is somewhat difficult to see any sound reason
why the general public is not as much interested in securing
to the producers payment for milk and eream bought from
them by a person, firm, association or corporation, when it is
bought for its own consumption or other use, as well as
when bought for the purpose of sale or manufacture.

Furthermore, the bill applies not only to milk but also to
cream, excluding all other products of milk. If a distinction
can be made at all in regard to necessaries of life, in a bill
which is not designed for purposes of inspection or insuring
the wholesome condition of their handling or transportation,
but solely intended for insuring an adequate supply by se-
curing payment to the producers, it necessarily must be
because there is a greater necessity for the supply of the
one than of the others. Cream, so far as lam aware, is ano
greater necessity of life than other products of milk, such
as butter or cheese. Under the operation of this bill a per-
son buying cream from a producer is compelled to be li-
censed, furnish a bond and regularly to maintain an office or
station in the place in which he purchases the cream, while
another, buying butter or cheese under the same circum-
stances, is under no such obligation. 1 am unable to see
any sound ground for this distinction.

It is to be observed as bearing upon the reasonableness of
this provision that one farmer, engaged in the production of
cream, is given certain security by law, while his neighbor
engaged in selling other products of milk is not given this
security

The bill makes no distinction between persons buying
milk and cream for cash and those buying milk or cream on
credit. It is manifestly unreasonable to require persons
purchasing products paid for in cash at the time of the
purchase to furnish security for such payment.

The bill is, in my opinion, further objectionable in that
it requires not only the securing of a license and the fur-
nishing of a bond by a person, firm, association or corpora-
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tion who shall buy milk or cream for the purposes named in
the bill, but in addition requires that such business be regu-
larly transacted at an office or station within the State. If
this latter requirement stood alone it would be doubtful
whether it should be construed as requiring a person buying
milk or cream to maintain an office or station at which the
business of buying such milk or cream should be regularly
transacted at every place where the milk or cream was pur-
chased, or whether it required a person engaging in such
business to maintain only one office or station within the
State where this business is regularly transacted.

Section 1 of the bill, however, contains this further pro-
vision in regard to the issuance of a license;

The secretary shall thereupon issue to such applicant, on payment
if five dollars, a license entitling the applicant to conduct the business
if buying milk and cream from producers for the purpose aforesaid at
,n office or station at the place named in the application.

This plainly indicates that the former construction must be
adopted; that is, that all persons buying milk or cream
within the State for the purposes mentioned in the bill must
maintain an office or station, and regularly transact business
at every place where milk or cream is so purchased.

This additional requirement is, in my opinion, unreason-
able and burdensome. It would prevent, in times of emer-
gency or drought, persons who ordinarily buy their milk at
certain places in the State from buying milk at any other
places, unless the business of buying milk at such other
places be regularly transacted. It would operate to restrain
trade by tending to eliminate free competition and to divide
the milk-producing territory, and cannot, in my opinion,
reasonably be justified as a proper exercise by the Legislature
of its police power in the interests of the general welfare.

\gain, section 3 of the bill provides tl
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I doubt very much whether any law applicable to a par-
ticular business, which exempts from its operation all those
who satisfy an administrative officer of their financial
responsibility, reliability and good intent, can be sustained on
the theory that those who satisfy such officer of these facts
are as likely to pay their bills and to comply with the law
without furnishing security as those who actually do furnish
security, particularly when the statute leaves the determina-
tion of such exemption to the practically uncontrolled dis-
cretion of the administrative officer. As is well stated in
Cooley’s Constitutional Limitations, at page 559, —•

Those who make the laws “are to govern bypromulgated, established
laws, not to be varied in particular cases, but to have one rule for rich

nd poor, for the favorite at court and the countryman at ploug’

There are other objections which might be urged against
the bill, dependent upon the construction finally given to its
terms, which I deem it unnecessary to discuss.

Eor the foregoing reasons I am constrained to advise that
in my opinion House Bill No. 14 would be unconstitutional
if enacted into law.

Very truly your

HENRY C. ATTWILL
4 Homey-General.
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