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Executive Department Boston, May 24th, 1917

To the Honorable Senate and House of Representative

I return herewith without my approval An Act “To
Prohibit Combinations and Monopolies to Control Prices of
Commodities in Common Use.” (See House, 1805).

If the act had the effect to accomplish the purpose set
forth in its title I should unhesitatingly give it my approval,
but a casual reading of it inclined me to the opinion that it
was in violation of the Constitution as denying to all persons
the equal protection of the laws, and would have no force
and validity if enacted. I have referred the act to the At-
torney General, who, I am informed, had supported it in
another form before a committee of the Legislature. I en-

opinion, which is that he be-
Under this condition there is

close herewith a copy of his
lieves it is unconstitutional,
no alternative to the Execut
veto. He is bound by his
Constitution and even if he
which I think no executive

but to exercise his power of
oath of office to observe the
should see fit to disregard it,
of the Commonwealth would

intentionally do, an unconstitutional act is not worth the
paper upon which it is written. If the Legislature should
enact a law which should be a valid law and would carry

out the purposes set forth in the title of this Act, I should
give it my approval.

A.MUEL W. McCALL

C&e Commontoealtf) of e©assac!nisetts.
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May 24, 1917.

His Excellency Samuel W. McCall, Governor of the Commonwealth
Sir: You have requested my opinion upon the consti-

tutionality of an act, entitled “An act to prohibit corn-
control prices of commodities
been passed by both branches

binations and monopolies to
in common use”, which has
of the General Court and is
Your Excellency. This act i;

now awaiting the approval of
as follows:

‘Section 1. Whoever agrees or combines with another to fix or
control the price at which any commodity or article in common use
shall be sold by any person, or to refrain from competition with any

person in the buying or selling of any such commodity or article, and
whoever monopolizes or attempts to monopolize, or combines or con-
spires with any other person to monopolize, any such article or com-
modity, shall be punished by a fine of not more than one thousand
dollars, or by imprisonment in the house of correction for not more than
three years.

Section 2. The provisions of this act shall not apply to agree-
ments between vendor and vendee as to the price at which such goods
are sold by the vendor to the vendee; nor to agreements between per-
sons owning property jointly or in common as to the price at which such
property shall be sold; nor to agreements between the vendor and
vendee, in connection with the sale of the good-will of a business, which
are reasonably necessary for the preservation and protection of the
property which is sold; nor to agreements between farmers, or other
persons engaged in agricultural or horticultural pursuits, relative to
the sale of the products of their own farms; nor shall the labor of a

person be considered a commodity or article in common use, within
the meaning of tills act.

Section 3. The provisions of this act shall apply to, and the word
‘person’ as used herein shall include, corporations.

Section 4. The provisions of this act shall remain in force only
he duration of the existing state oi w

House Bill 1805, from which this act originated, was re-
ported on March 16, 1917, by the Joint Committee on the
Judiciary and enacted by the House of Representatives in
form identical with the first three sections of the present act.

Cbe Commontuealtf) of Massachusetts.
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While the bill was in the Committee on Bills in the Third
Reading of the Senate, I advised the Honorable Alpheus
Sanford, chairman of that committee, and the Honorable
James F. Cavanagh, chairman of the Joint Committee on
the Judiciary, under date of April 5, 1917, that the bill, if
enacted in the form it was then in, would, under the de-
cision of Connolly v. Union Sewer Pipe Co., 184 U. S. 540,
be unconstitutional, and recommended that the exemption
of agreements between farmers or other persons engaged in
agricultural or horticultural pursuits relative to the sale
of the products of their own farms, shoidd be stricken out in
order to insure the constitutionality of the bill under the
Connolly case. On the same day the Senate Committee on
Bills in the Third Reading reported the bill, recommending
that this be done, and the bill was accordingly passed by the
Senate, with the exemption of agreements between farmers
or other persons engaged in agricultural or horticultural
pursuits relative to the sale of the products of their own
farms, stricken out. The House of Representatives non-
concurred in this amendment and the bill was thereupon
referred to the Committee on Conference. This committee
reported, under date of May 15, 1917, recommending that
the Senate recede from its amendment, and that the bill be
amended by adding the following new section:

“Section 4. The provisions of thi:
the durationof the existing state of we

hi remain in force only for

This report was accepted by both branches of the General
Court and enacted in its present form

If the question of whether the exemption of agreements
between farmers or other persons engaged in agricultural
pursuits relative to the sale of the products of their owi

lands from the operation of a general anti-trust bill, wouk
be such an arbitrary discrimination as to render the bil
unconstitutional as denying to all persons the equal protec-
tion of the laws were to arise now for the first time, it might

be contended with much force that this exemption amounted
to more than a reasonable classification on the ground that
it was not within the evil sought to be remedied since agri-
cultural producers must dispose of their stock quickly and
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have no facilities for combinations. This contention is,
however, now concluded by the Connolly case, supra, (1902)
in which the Supreme Court of the United States flatly
decided that section 9 of an anti-trust statute of Illinois of
1893 which provided that “the provisions of this act shall
not apply to agricultural products or live stock while in the
hands of the producer or raiser,” created an arbitrary dis-
crimination in favor of farmers and stock raisers and denied
to the other persons falling within the scope of the bill the
equal protection of the laws guaranteed by our Federal
Constitution. It further decided that this had the effect of
rendering the entire act unconstitutional, since the first
section of the act embraced, by its terms, all persons, firms,
corporations or associations and if section 9 were eliminated
as unconstitutional, then the act, if it stood, would apply
to agriculturists and live stock dealers, which result the
Legislature could not be held to have intended.

The Supreme Court of the United States in the case of
International Harvester Co. v. Missouri, 234 U. S. 199, (1914)
decided that the exemption of labor unions from such a bill
was constitutional, but cited with approval and reaffirmed
the Connolly case.

This case is decisive of the present question, unless the
effect of section 4 of our act is to create a sound reason for
the difference in treatment accorded to farmers or agricul-
turists and all other persons included in the act. In other
words, unless there is some reason for exempting this class
from the operation of an act prohibiting monopolies and
restraints of trade in general in time of war or other emer-
gency than there is in times of peace, the act must be held
to be unconstitutional.

It is difficult to see how such an emergency justifies the
difference in treatment between these classes and, accord-
ingly, I beg to advise that I am inclined to the opinion that
the act in question would be unconstitutional, if allowed to
become a law.

Yours truly

HENRY C. ATTWILL
Attorney-General.


