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Chaining H. Cox, Speaker of the Home of Representatives
I beg to acknowledge an Order from the
Dear Sir
honorable House of Representatives in the following form:

Hon.

:

“Ordered, That the House of Representatives hereby requests the
opinion of the Attorney-General on the following question of law:
Would House bill No. 973 of the current year, being ‘An Act to require
all employers coming under the provisions of the workmen’s compensation act to insure for the protection of their employees’, if enacted
into law be valid and in accordance with the provisions of the Constitution of the Commonwealth and of the United States?”

The bill referred to is as follows
Section 1. All employers shall secure compensation to their employees by becoming and continuing as subscribers in the association
or in some stock or mutual liability insurance company authorized
w
to do business within this c
Section 2. If an employer shall be in default under the provisior
if the preceding section for a period of thirty days, he may be enjoir
by the superior court from carrying on his business while such default
“

continue

*

This bill, in my opinion, is not in proper form for enactment, since its meaning and application cannot be determined except by reference to the title. If the bill is to be
enacted, section 1 should be so drawn as to refer in terms to
the workmen’s compensation act and its amendments. It
has been called to my attention, however, that this bill has
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been referred to the next General Court, and, accordingly, I
assume that my opinion is desired not so much with reference
to a bill in this particular form as for use in connection with
some legislative action looking toward the enactment of
legislation along the general lines suggested by this bill. I
therefore discuss the question presented by the order as a
general proposition without reference to the particular
phraseology of the bill.
I assume that the purpose of this order is to obtain an
opinion as to whether a statute may be enacted requiring all
persons having in their service employees who are entitled to
the benefits of the workmen’s compensation act (St. 1911,
c. 751, and its amendments) to take out insurance under its
provisions. In other words, the question is, can the provisions of this statute, by which an employer is given the right
to elect as to whether he will bring himself within the statute
by subscribing to the Massachusetts Employees Association
or insuring with some other liability insurance company, be
so amended as to require him thus to insure without modifying the other features.
The workmen’s compensation act now in force in this
Commonwealth is entirely elective in character both as to
employers and as to employees. An employer may insure
under its provisions or not as he chooses. If he does not
elect to do so, his employees in case of injury obtain more
extensive rights against him than they would otherwise have,
since, in that event, an employer is deprived of any defence
on the ground that the employee was negligent, or that the
injury was caused by a fellow servant, or that the employee
assumed the risk. If the employer elects to insure, the employee is given the right to choose whether he will come
within the provisions of the act and take the benefit of the
insurance or not. On entering the employment or, if the
employer insures after the employee has been hired, within
thirty days after such insurance, the employee may claim his
common law rights by notice in writing. If he fails to do so,
he is held to have chosen to accept the benefits of the act.
If he affirmatively elects not to accept the benefits of the
act, in case of injury he obtains only his common law rights
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as they existed before the enactment of the employers’ liability act. Thus it will be seen that the existing act gives
both employer and employee a right to choose whether they
will come within the provisions or not, although an attempt
has been made to induce both parties to choose in favor of
the act by making the results of that choice in the ordinary
case more attractive than the results of the opposite course.
The effect of the proposed bill is merely to deprive the
employer of his right to elect not to come within the pro-

visions of the act. The bill requires him to subscribe to the
Massachusetts Employees Association or otherwise to insure
under the penalty of being enjoined from carrying on his
business if-he fails to do so. The bill, however, leaves the
remainder of the act entirely unaffected, and thus still leaves
to the employee the right, upon entering the service or upon
notice that the employer is insured, to choose whether he
will come within the provisions of the act or not.
The workmen’s compensation act, as originally enacted,
was sustained by the Supreme Judicial Court as constitutional, largely because of its elective character. Opinion of
the Justices, 209 Mass. 607. Young v. Duncan, 218 Mass.
346.

The court has never had occasion to pass upon the question as to whether an act compulsory in any of its features
could constitutionally be enacted. It is my opinion, however, that a law which requires all employers and employees
who come within its scope to submit to its provisions is not
beyond the power of the General Court if such act is prop-

i

erly drawn and properly limite ;d. This is made plain, so far
as the Federal Constitution is concerned, by two recent
decisions of the United States Supreme Court.
In New York Central R.R. C o. v. White, 243 U. S. 188, the
court unanimously sustained the workmen’s compensation
That law establishes forty
law of the State of New Yorl
two grouj>s of hazardous emp loyments and requires all employers and employees in sue h groups to comply with its
provisions and to submit to the exclusive provisions for
compensation which it establis hes in case of personal injuryu
Aside from the fact that the Is ,w is compulsory in its applica-
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tion to all persons coming within its scope, the system of
compensation provided and the method of administering it
are analogous to those established by our act. This statute,
however, permitted an employer to secure compensation to
his employees by (1) insuring in a state fund established by
the act; or (2) insuring in any stock or mutual insurance
company authorized to transact such business in the state;
or (3) paying the compensation provided by the act himself,
the right to make this latter election being conditioned upon
furnishing satisfactory proof to the commission of his financial ability to pay, and, if required, upon depositing security
with the commission. The court held that it is within the
power of the states entirely to set aside the rights and
liabilities of employers and employees in accident cases as
they exist at common law, at least provided that some
reasonably just substitute is given therefor. It held that the
substitute provided of compensation upon a fixed and reasonable basis in all cases of injury, whether with or without
fault, short of intentional injury on the part of either the employer or employee, was not an unreasonable nor an arbitrary scheme. In view of the fact that this statute gave to
an employer a reasonable opportunity to subject himself only
to liability to his employees instead of bearing the burdens of
all industrial accidents in industries of his class through insurance, none of the judges appear to have had any doubt as
to the reasonable character of the statute in the liability
which it imposed on employers.
In Mountain Timber Co. v. Washington, 243 U. S. 219, the
court sustained the compensation act of the State of Washington; four justices dissenting. This statute was similar in
character to the New York statute, and, like that statute,
was applicable only to certain classes of employments expressly recognized as “extra hazardous”. It differed, however, from the New York statute in one essential feature,
namely, all employers were required to secure compensation
to their employees through contributions to a state fund
established by the act for the purpose of insuring payments
of compensation under it. This statute was thus in all
respects compulsory and required each employer coming
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within its scope to contribute toward the payment of compensation to all employees in industries of his class entirely
without reference to whether they received their injuries in
his employ or not. In dealing with this additional feature of
the Washington statute the court says, ■
“We are clearly of the opinion that a State, in the exercise of its
power to pass such legislation as reasonably is deemed to be necessary
to promote the health, safety, and general welfare of its people, may
regulate the carrying on of industrial occupations that frequently
and inevitably produce personal injuries and disability with consequent
loss of earning power among the men and women employed, and,
occasionally, loss of life of those who have wives and children or other
relations dependent upon them for support, and may require that
these human losses shall be charged against the industry, either directly,
as is done in the case of the act sustained in New York Central R.R.
Co. v. White, supra, or by publicly administering the compensation
and distributing the cost among the industries affected by means of a
reasonable system of occupation taxes. The act cannot be deemed
oppressive to any class of occupation, provided the scale of compensation is reasonable, unless the loss of human life and limb is found in
experience to be so great that if cl arged to the industry it leaves no
sufficient margin for reasonable pro ts. But certainly, if any industry
no fair profit beyond it,
involves so great a human wastage
of the safety and welfare of its
the State is at liberty, in the inter
altogether.”
people, to prohibit such an industi

It is to be noted that in sustaining this statute the court
emphasizes the fact that it is applicable only to persons en~
gaged in “industrial occupations that frequently and inevitably produce personal injurie and disability”; or, in other
words, to extra hazardous occupations. This emphasis
strongly suggests that if this itatute had applied to all occupations without reference to the hazard involved, it would
have been declared invalid by the court.
These decisions of the Supr me Court of the United Stat(
ampensation act enacted in
make it plain that a workmej
this Commonwealth, applical le only to extra hazardous employments and compulsory as to all employers and employees
engaged in such industries, v ould not be in violation of the
>

1

—

)

Constitution of the United Stat

The fundamental rights guaranteed by the Declaration of
of the Constitution of the Commonwealth are in sub-

Rights
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stance the same as those protected by the Fourteenth
Amendment to the Federal Constitution. In Commonwealth
v. Strauss, 191 Mass. 545, 550, the Supreme Judicial Court
said,

—

“The rights relied upon under the Fourteenth Amendment to the
Constitution of the United States, and under the Declaration of Rights,
in the Constitution of Massachusetts, are substantially the same.”

Though our court, in interpreting and applying the provisions of the Constitution of the Commonwealth to such a
statute, is the final authority and not bound by the decisions
of the Supreme Court of the United States, yet in view of the
high authority of that court and its clear reasoning in these
cases it seems highly probable that our Supreme Judicial
Court would arrive at the conclusion that such a statute is
not inconsistent with our Declaration of Rights.
The enactment of such compulsory law would, however,
raise one serious question not involved in the decisions referred to, namely, would a compulsory law, administered,
like the present law, by a state board which determines all
questions of fact, be a violation of the right to a trial by
jury guaranteed by the Constitution of the Commonwealth.
Article XV of the Declaration of Rights is as follows:
“In all controversies concerning property, and in all suits between
two or more persons, except in cases in which it has heretofore been
otherways used and practised, the parties have a right to a trial by
jury; and this method of procedure shall be held sacred, unless, in
causes arising on the high seas, and such as relate to mariners’ wages,
the legislature shall hereafter find it necessary to alter it.”

It would seem that in the light of these decisions a controversy as to the extent of the injury of an employee and
the amount of compensation which he is entitled to receive
therefor under such an act is not a controversy concerning
property, within the meaning of this provision; nor, in my
opinion, is a proceeding; before an industrial accident board
for the arbitration of disputed questions of fact arising between an employee and an insurance company on a claim
for compensation under a compulsory compensation act
applicable to hazardous businesses a suit between two or
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more persons within the meaning of this provision.

Neither
the committee of arbitration provided for by the act nor the
Industrial Accident Board is a court in the strict sense of the
word, nor are their members judicial officers within the
meaning of the Constitution. Pigeon’s Case, 210 Mass. 51,
56. The proceedings before these bodies are hearings before
administrative boards authorized to make determinations of
fact in the administration of the act rather than trials of
suits between two or more persons.
In my opinion, however, this matter need not be put on
any narrow ground. In my judgment, it being held, as has
been done by the Supreme Court of the United States, that
actions of law between employers and employees in hazardous occupations may be abolished and a reasonable system of
compensation administered by a public board substituted
therefor, it would seem to follow that where such system has
been established the constitutional right to a trial by jury of
questions of fact relating to such matters no longer exists.
Rights of action within the scope of the system have been
abolished, and, therefore, there can be no suit between parties to be determined by a jury. As the court said in
Mountain Timber Co. v. Washington, at p. 235, • —•
“As between employee and employer, the act abolishes all right
of recovery in ordinary cases, and therefore leaves nothing to be tried
by jury.”

1

This was also the view expressed by the Supreme Court of
the State of Washington in sustaining the same law. State
v. Mountain Timber Co., 75 Washington, 581.
A fundamental feature of all workmen’s compensation laws
is that so far as possible they shall work automatically, the
amount of compensation being readily ascertainable when
the extent of the injury is known. It is essential to the
proper administration of these laws that, except so far as
questions of law arise, they should be executed without the
intervention of the courts. To sustain as reasonable the
scheme substituted for the common law liability of the employer and to deny the validity of a fundamental feature of
its method of administration can be regarded only as an
absurd result. In my opinion a properly limited compulsory
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workmen’s compensation law would not be inconsistent with
the provisions of our Constitution guaranteeing a trial by
jury.

Accordingly, I reach the conclusion that a compulsory
workmen’s compensation law similar either to that in force in
New York or in Washington would be valid if enacted in this
Comm onwealth.
The proposed legislation referred to in the order of the
blouse does not, in my opinion, make the existing' workmen’s
compensation law of this Commonwealth a compulsory law
such as those I have described. House Bill No. 973 or any
similar measure, if enacted into law, would apply its compulsory provisions only to employers. It would still leave to
employees their right under the existing compensation act to
elect their common law rights under the methods provided
by the existing act, and thus to subject their employers to
actions at law for damages in proper cases. Employers, on
the other hand, would be required by such enactment to obtain insurance under the compensation act, and thus each
employer would be required to bear his share of the burdens
of all industrial accidents in his industry, whether caused to
his employees or not, and at the same time be required to
run the risk of suits by any of his employees who choose to
claim their common law rights. The only remedy of the
employer would be to refuse to hire or to discharge any person who claimed such rights. It seems to me that to make
the law compulsory as to the employer and elective as to the
employee is an arbitrary discrimination and not a reasonable
application of the police power. It does not appear to find
justification in any industrial condition that has been called
to my attention.
Furthermore, our present compensation act applies to all
employees except domestic servants and farm laborers. If
the proposed compulsory insurance provisions were added to
it every person in the Commonwealth having one or more
employees other than domestic servants or farm laborers
would be required to secure insurance under the act. This
compulsory feature would apply to all employments whether
to any appreciable extent hazardous or not. The small
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merchant with one clerk, the business or professional man
with but one stenographer, or with only an office boy, and
every other business man in the Commonwealth, no matter
how trivial were the risks run by his employees in the course
of their employment, would be required to insure under the
act. I know of no conditions which warrant any such compulsion. The decisions of the Supreme Court of the United
States to which 1 have referred are largely based upon the
fact that the laws there under consideration are confined in
their operation to industries reasonably classified as extra
hazardous. In my opinion a compulsory law applicable to
all employees except domestic servants and farm laborers
would be held to be unconstitutional as an unreasonable
exercise of the police power.
The proposed bill is extremely broad in its terms, and
appears to apply even to persons and corporations engaged
in interstate commerce. Very recent decisions of the Supreme Court of the United States indicate that if given such
a broad application the statute would be to that extent in
violation of the Federal Constitution. If legislation of this
sort is to be enacted, it should be expressly made inapplicable to persons engaged in interstate commerce.
If a valid compulsory workmen’s compensation law is
enacted, I can see no reason why an employer who fails to
comply with its provisions may not be subjected to the
penalty of an injunction restraining him from further conducting his business until he has so complied, in the general
manner provided by the second section of this bill.
I feel under an obligation to reply to the order of the
House of Representatives before the prorogation of the General Court, which I understand is

occur to-day. I
regret that the shortness of time prevents a more mature
consideration of a subject of such importance. Further reflection might modify" some I the views I have herein exlikely to

pressed.
Yours

erv

tru

HENRY C. ATTWILL,

