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H o u s e  o f  R e p r e s e n t a t i v e s ,  March 25, 1925.
The Committee on Elections to whom was referred the matter of the return, 

qualification and election of William F. Madden of Boston to membership in the 
House as Representative from the Fifteenth Suffolk District, having heard all the 
evidence submitted by the claimant and that rendered by the remonstrant, Martin 
S. Kilgallon, and the arguments of counsel for each, hereby submits the following 
reports: —

At the election held on November 4, 1924, the voters of the Fifteenth Suffolk 
District were entitled to elect two Representatives to the General Court, The 
names of Joseph M. Ward and William A. Canty, both of whom were Democratic 
candidates, were the only names printed on the official ballot as candidates for 
Representative from this District. William A. Canty died on the morning of 
November 3,1924, the day before the election. His death was known that morning 
in the office of the Secretary of the Commonwealth, who ruled, that if the ward 
committee empowered to fill the vacancy would file with him before five o ’clock on 
that afternoon, the name of a candidate for the office made vacant by the death of 
William A. Canty, he would reprint all the ballots for the District.

The Secretary of the Commonwealth, however, was not notified that the vacancy 
had been legally filled and the ballots appeared in their original form. The death 
of Canty was announced on the day it occurred in at least two Boston newspapers 
of large circulation, on the front page; the headline announcement in one of these 
papers being six columns wide. A  representative of the latter newspaper testified 
that this paper was off the press and ready for distribution shortly after three 
o’clock in the afternoon. At a rally held in the Lowell School in that district on 
the same evening one of the speakers paid a tribute to Canty in a short address, 
after which the audience stood in silence for a minute out of respect to his memory.

William F. Madden, hearing of Canty’s death on the afternoon of November 3rd, 
decided to run on stickers for the place left vacant by the death of Canty. Charles 
Dunlap also decided to be a candidate. On election day both Madden and Dunlap 
had representatives at the polling booths in the eleven precincts in the district 
distributing stickers on their behalf. These representatives, of whom Madden 
had two at each precinct in addition to those stationed there by Dunlap, were 
instructed to inform the voters that William A. Canty had died, and to distribute 
stickers on behalf of the candidate they represented. On election day 9916 persons 
from this district went to the polls. The vote cast was as follows:

Joseph M. W a r d ........................................................................... 5,317
William A. C a n ty ........................................................................... 2,942
William F. M a d d e n ...................................................................1,165
Charles D u n l a p .............................................................................. 487
S c a t t e r in g .............................................................................  5

There were 7,952 blanks cast.

J heBoardof Election Commissioners of the City of Boston filed with the Secre- 
Wnr , Commonwealth a certificate of the election of Joseph M . Ward and 

iam A. Canty, although Madden had caused to be filed wit h them a copy of the



record of Canty’s death. A  duplicate certificate was issued to Ward but no 
duplicate was issued in the case of Canty.

On November 20, 1924, Madden petitioned the Supreme Judicial Court for a 
writ of mandamus directing the Board of Election Commissioners of the City of 
Boston to issue to him a certificate of his election. The respondents (The Board 
of Election Commissioners) filed an answer denying Madden’s right to such a 
certificate. On December, 19, 1924, an agreed statement of "facts was filed signed 
by the attorneys for Madden and the Board of Election Commissioners. This 
agreed statement of facts is as follows: —

1. The petitioner (William F. Madden) is a citizen of the City of Boston, and 
a resident in the Fifteenth Suffolk District. He is and was on November 4, 1924, 
duly qualified, if elected, to hold the office of Representative in the Great and 
General Court from the said District.

2. The respondents on November 4, 1924, and ever since were the duly qualified 
and acting Board of Election Commissioners of the City of Boston.

3. At the State Election held November 4, 1924, there were to be elected from 
the Fifteenth Suffolk District two Representatives to the Great and, General 
Court.

4. Among the candidates for the position were William A. Canty, Joseph M. 
Ward, William F. Madden, and others whose names are not now material.

5. William A. Canty died early on the morning of November 3, 1924, the day 
before election. His name had been printed on the official ballot on election day 
without any indication on such ballot that he was not living. He had been a 
well known resident of the District and a member of a family who had lived there 
for many years and -who were themselves well known people. The fact of his 
death was generally known throughout the district and notices of Ids death were 
prominently printed in all the papers. Similar notices appeared in all of the papers 
of November 3, 1924. On Election D ay the supporters of the petitioner with the 
knowledge that the name of William A. Canty was still on the official ballot, and 
for the purpose of making certain that no votes should be cast for him in ignorance 
of the fact that he was not living, stationed two persons near each of the eleven 
polling places in the ward. These persons were instructed to inform each voter 
as he or she approached the polling booth of the fact of William A. Canty having 
died.

The case was argued before the full bench of the Supreme Judicial Court on 
January 13, 1925, by M adden’s attorney. The attorney for the respondents made 
no argument and submitted no brief. The court by its decision filed January 30, 
1925, directed the Board of Election Commissioners to issue to Madden a cer
tificate of his election. See Madden vs. Board of Election Commissioners of the 
City of Boston, January 30, 1925.

This certificate was issued and has been filed with the Speaker of this House 
by Madden who now claims the right to be seated.

' The evidence presented before your Committee on Elections differed very little 
from the facts as set forth in the agreed statement of facts filed in the Supreme 
Judicial Court, and upon which this court made its decision. The claimant pro
duced many witnesses who testified that they informed a large number of voters 
as to Canty’s death. It appeared that they were unable to warn every voter 
but that in their conversation with the voters they approached they found very 
few voters who did not know of Canty’s death before coming to the polls. \ ery 
little evidence was produced before your Committee to show' that the voters did 
not know of Canty’s death at the time they voted, and, in fact, the great pre
ponderance of evidence before your Committee was in accord with the evidence 
submitted to the Supreme Judicial Court on the agreed statement of facts. There 
was no evidence presented to the Committee which indicated any fraud or lorce 
or undue influence was exercised on the voters in the District. The great weight 
of the evidence as given was to the effect that the death of Canty was generally 
known to the voters of his District and was specifically called to the attention ot 
a large number of them on Election D ay at the polls.



Chapter 1, Section 3, Article 10, of the Constitution provides: “ The House 
of Representatives shall be the judge of the returns, elections and qualifications 
of its own members as pointed out in the Constitution.”

The case of Dinan vs Swig, 223 Mass. 516, holds that the courts can take no 
part in determining the qualifications of the members of the Great and General 
Court. “ The power to pass upon the election and qualification of its own members 
thus is vested exclusively in each branch of the Great and General Court. No 
other department of the Government has any authority under the Constitution 
to adjudicate upon that subject.”

Article 14 of the Amendments to the Constitution provides; “ in all elections 
of civil officers by the people of this Commonwealth, whose election is provided 
for by the Constitution, the person having the highest number of votes shall be 
deemed and declared to be elected.”  The Board of Election Commissioners 
were required to make a certificate to the Secretary of the Commonwealth of 
“election of persons appearing to be elected.”  See "General Laws, Chapter 54, 
Section 128, The word “ persons”  means living human beings. This was de
cided in the case of Sawyer vs Mackie, 149 Mass. 269, and is reaffirmed in Madden 
vs Board of Election Commissioners of the City of Boston, January 30, 1925. 
Canty, who was dead, was not therefore a person within the meaning of the pro 
visions of the Constitution or the statutes with regard to elections, which apply 
to this case.

General Laws, Chapter 53, Section 14, provides a method for filling vacancies 
in the event of a candidate’s death. By providing such a method the statutes 
recognize that the name of one who is dead has no place on the ballot and that 
ballots cast for a dead candidate cannot be counted. General Laws, Chapter 54, 
Section 42, provides that on the ballot at the end of the list of candidates for 
each office, blank spaces equal to the number of candidates to be elected shall be 
left so that a voter may write in other names than those that appear on the ballot. 
This statute recognizes the possibility of other candidates than those whose names 
appear on the ballot.

In the case of Peabody vs. School Committee of Boston, 115 Mass. 383, the court 
says: “ . . . and that while the Constitution, so far as it contains any provisions 
which are applicable, is to be the guide, the decisions of either House upon the 
questions whether any person is or is not entitled to a seat therein cannot be dis
puted or revised by any court or authority whatever.”

Accordingly, although the action of this House is final with regard to the qualifi
cations and elections of its members, it is bound by  the provisions of the Constitu
tion so far as they are applicable, In Chapter 1, Section 3, Article 10 of the Con
stitution supra, coupled with the words which give to the house the power to judge 
the right of a person to sit therein, is the specific direction —  “ as pointed out in the 
Constitution.” It seems clear therefore that the house, in exercising this power, is 
bound to follow the terms of the Constitution from which its own power comes, 
madden, who was the living person having the highest number of votes for second 
place, is by the Constitution itself entitled to his seat in the House, and the House 
oemg bound by the Constitution should recognize this right, 

this case is distinguished from the case of Bowker et al in Loring & Russell, 
assachusetts Election Cases, Page 282, as in that case the voters voted for a living 

person who later turned out to be disqualified, and did not as in this case vote for a 
cad man who under the law is not a “ person.”

V ^ le evidence and the provisions of the Constitution your 
mpndu T/u M adden should be seated in the House, and therefore recom-
tbo vrV tne Petitioner be declared one of the duly elected Representatives from
b e  Fifteenth Suffolk D istrict.

R O B E R T  H. J. HOLDEN.
TH O M AS H. BILODEAU .
G EO RG E E. JAMES.
R IC H A R D  .J. M rC O R M IC K .
E D W A R D  F. W ALLACE.
JAM ES T. W ELCH.



M INORITY REPORT.
While I agree substantially with the findings of fact contained in the majority 

report, I cannot agree with the conclusion.
The sole intent of the constitution and statutes is to provide for and assist in the 

carrying out of the will of the majority and to provide the method by which such a 
mandate can be secured. In the matter under consideration such a mandate can
not be secured without a special election.

No construction should or can be placed upon the Constitution or statutes which 
would serve to set up barriers against the procuring of such an expression or against 
its fulfillment.

I need not remind the House of the danger of establishing a precedent such as 
would obtain were thfe majority report adopted.

I recommend the adoption of the following order: —
Ordered, That the Speaker issue a precept giving notice that a vacancy exists in 

the membership of the House from the Fifteenth Suffolk District, and appointing 
a time for an election in said district to fill the vacancy.

W il l i a m  H . H e a r n .


