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By Mr. Mahar of Orange (by request), petition of John Henry

Reynolds relative to employment, tenure and dismissal of professional
employees of public agencies charged with the direction of educational
institutions. Education.

In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act relative to the employment, tenure and

DISMISSAL OF PROFESSIONAL EMPLOYEES OF PUBLIC

AGENCIES CHARGED WITH THE DIRECTION OF EDUCA-

TIONAL INSTITUTIONS.

1 Section 1. Chapter seventy-one of the General
2 Laws is hereby amended by striking out section
3 thirty-eight, as appearing in the Tercentenary Edi-
-4 tion thereof, and inserting in place thereof the
5 following;

6 Section 38. The department of education, the
7 school committees of the several towns and cities
8 of the commonwealth, and every board of trustees
9 or board of commissioners (hereinafter referred to

10 as the board of trustees) having oversight of an
11 educational institution shall elect and contract with
12 the necessary professional employees, shall require

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:
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13 full and satisfactory evidence of their moral char-
-14 acter, and shall ascertain their qualifications for
15 teaching and their capacity for the government of
16 the educational institutions under their respective
17 authorities.

1 Section 2. Chapter seventy-one of the General
2 Laws is hereby amended by striking out section
3 thirty-nine, as appearing in the Tercentenary Edi-
-4 tion thereof and inserting in place thereof the fol-
5 lowing: -

6 Section 39. Neither the department of education,
7 nor any school committee, nor any board of trus-
-8 tees, nor any official thereof shall accept from any
9 source, inquire concerning, or require or solicit from

10 an applicant for a position in the institutions under
11 their direction any information as to his religious
12 belief, creed, or practice, his political opinions or
13 affiliations, or his fraternal or social affiliations;
14 and provided that no appointment shall be in any
15 manner affected thereby nor shall any such profes-
-16 sional employee be dismissed, suspended, or de-
-17 moted for such belief, practice, opinion, or affiliation.
18 Violations of these provisos shall be punished by a
19 fine of not less than twenty-five dollars nor more
20 than fifty dollars.

1 Section 3. Chapter seventy-one of the General
2 Laws is hereby amended by striking out section
3 forty-one, as appearing in the Tercentenary Edi-
-4 tion thereof, and inserting in place thereof the
5 following:
6 Section 41- All contracts with professional em-
-7 ployees with the exceptions of those of the Massa-
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chusetts state college, shall be in writing, in duplicate,
and shall be executed on behalf of (a) the depart-
ment of education by the commissioner, (5) the
school committee by the chairman and secretary,
or (c) the board of trustees having charge of an
educational institution by the chief executive official
thereof, and signed by the professional employee.
The department of education, every school com-
mittee, and every board of trustees, with the ex-
ception of that of the Massachusetts state college,
having charge of an educational institution shall,
on the effective date of this act, enter into contract,
in writing, with all professional employees who are
now employed by them and who have been so em-
ployed for one year, and thereafter shall in the
same manner enter into contracts, in writing, with
each professional employee at or before the time the
employee enters their service for the second year.
Said contracts shall contain only the following:
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It is agreed by and between (name of
the professional employee) and (depart-
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ment of education, school committee, or board of
trustees) of , Massachusetts, that said
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professional employee shall, under the authority of
the (department, committee, or board of trustees)
and its successors, in accordance with its rules and
regulations consistent with law and subject to the
supervision and authority of the duly authorized
administrative or supervising agent (department,
committee, or board of trustees), perform those
duties consistent with his position in
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(name of school system or institution) for a term
of months, for an annual compensation
of , payable monthly or semi-monthly

39
40
41



HOUSE No. 1188. [Jan.4

during the school term or calendar year, less the
contribution required by law to the Teachers’ Re-
tirement Fund or the Commonwealth of Massa-
chusetts Retirement Association and less other
proper deductions for loss of time.
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47 And it is further agreed by the parties hereto

that none of the provisions of this contract may be
waived, either orally or in writing, and that this
contract shall continue in force from year to year,
with the right of the department of education,
school committee, or board of trustees to increase
the compensation over the compensation herein
stated, from time to time, as may be provided
under the provisions and proper operation of the
established salary schedule, if any, for the school
system or institution without violating any other pro-
vision of this contract, unless terminated by the profes-
sional employee presented thirty school days before
the resignation becomes effective, or by the depart-
ment of education, the school committee, or the
board of trustees by official written notice presented
to the professional employee; provided that the
said notice shall designate the cause for the termi-
nation and shall state that a hearing shall be granted
if the said professional employee, within ten days
after, the receipt of the termination notice presents
a written request for such a hearing.
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1 Section 4. Chapter seventy-one of the General
2 Laws is hereby amended by striking out section
3 forty-two, as appearing in the Tercentenary Edi-
-4 tion thereof, or as amended by subsequent acts of
5 the general court, and by inserting in place thereof
6 the following:
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Section J>2. The only valid causes for the ter-
mination of a contract in accordance with the fore-
going section shall be: Inefficiency, incapacity due
to physical or mental disease, moral turpitude,
intemperance, wilful and persistent negligence, or
persistent and wilful violation of the school laws
of the commonwealth on the part of the profes-
sional employee, or substantial decrease in the
number of pupils or students due to natural causes.
Nothing within the foregoing enumeration of causes,
however, shall be interpreted to conflict with the
retirement of professional employees upon proper
evidence of disability, or the election by profes-
sional employees to retire during the period of
voluntary retirement, or the compulsion on the
part of the professional employees to retire at the
age of seventy.
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Section J+2A. Whenever it shall become necessary

to decrease the number of professional employees by
reason of substantial decrease of pupil population
within the school district or students attending the
educational institution, the department of education,
school committee, or board of trustees may suspend
the necessary number of professional employees,
but only in the inverse order of the election or
appointment of such employees. No employee
suspended as aforesaid shall be prevented from
engaging in any other occupation during the period
of such suspension. No new elections or appoint-
ments shall be made while there are suspended
professional employees available.
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Section 428. All hearings, under the provisions
of section forty-one or any other sections of the
laws pertaining to the termination of contracts of
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*

professional employees, shall be public, unless other-
wise requested by the party against whom the
complaint is made.
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Section 4-2C. Before any professional employee
is dismissed by the department of education, any
school committee, or board of trustees, the execu-
tive official or secretary thereof shall furnish such
professional employee with a detailed written state-
ment of the charges upon which his dismissal is
based signed by the complainant or complainants
as the case may be, together with a written notice
signed by (a) the commissioner, (5) the chairman of
the school committee, or (c) the executive official
of the board of trustees of a time and place when
and where such professional employee will be given
an opportunity to be heard either in person, or by
counsel, or both, before (a) the commissioner and
the advisory board of education, ( b ) the school
committee, or (c) the board of trustees. Such
hearing shall be not sooner than ten days nor later
than fifteen days after such written notice. At such
hearing all testimony offered, including that of the
complainant or complainants and their witnesses as
well as that of the professional employee and his
witnesses, shall be recorded by a competent disinter-
ested public stenographer whose services shall be
furnished by the department of education, school
committee, or board of trustees at its expense. Any
such hearing may be postponed, continued, or ad-
journed, by agreement by the person charged and
by (a) the commissioner and advisory board of
education, ( b ) the school committee, or (c) the
board of trustees.
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Section 42D. The advisory board of education,74
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the school committee, and the board of trustees
shall have power to issue subpoenas requiring the
attendance of witnesses at any hearing and shall do
so at the request of the party against whom a com-
plaint is made. If any person shall refuse to appear
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and testify in answer to any subpoena so issued,
any party interested may petition the district
court of the judicial district setting forth the facts,
which court shall thereupon issue its subpoena
commanding such person to appear before it, there
to testify as to the matters being inquired into.
Refusal to testify before the court shall constitute
contempt. All testimony at any hearing shall be
taken under oath, and any member of the advisory
board of education, school committee, or board of
trustees shall have power to administer oaths to
such witnesses.

SO

81
82
83
84
85

86

87
88
89
90

91
Section After fully hearing the charges or

complaints and hearing all witnesses produced by
the complainants and the person against whom the
charges are pending, and after full, impartial, and
unbiased consideration thereof, the advisory board
of education, school committee, or board of trustees
shall by a two thirds vote of all the members thereof,
to be recorded by roll call, determine whether or
not such charges or complaints have been sustained
and whether the evidence substantiates such charges
and complaints, and in accordance with such deter-
mination shall dismiss, demote, or retain such pro-
fessional employee or shall dismiss the complaint:
provided that no member of such boards shall vote
on any roll call at any such hearings who is related
by blood or marriage to the professional employee
involved or to any of the parties instituting the
complaint.
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Section A written notice of any decision
of the advisory board of education, school com-
mittee, or board of trustees dismissing a professional
employee together with a complete official tran-
script of the records of the hearing, shall be sent
such employee by registered mail to his last known
address within ten days after such hearing is actu-
ally concluded. In all cases where the final decision
is in favor of the professional employee, the charges
made shall be physically expunged from the records
of the department of education, the school commit-
tee, or board of trustees, and in all such cases, there
shall be no abatement of salary or compensation.
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Section ln case the professional employee
concerned considers himself aggrieved by the action
of the advisory board of education, the school com-
mittee, or board of trustees, an appeal by petition
setting forth the grounds for such an appeal, may
be taken to the district court of the judicial district
wherein the school district or educational institu-
tion concerned is situate. Such appeal shall be filed
within thirty days of receipt by registered mail of
the written notice of the decision of the board, and
a copy of such appeal shall be served by registered
mail on the secretary of the advisory board of edu-
cation, school committee, or board of trustees. The
justice of the district court to whom such a petition
is presented shall fix a date for a hearing by the
court, which shall be not sooner than ten days nor
more than twenty days after the presentation of
such petition. If the professional employee shall
so request in his petition such hearing shall be de
novo. Upon hearing such petition, the court shall
make whatever order it considers just, either affirm-
ing or reversing the action of the board, and stating
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plainly whether the professional employee is to be
dismissed, demoted, or retained.
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Section 42H. The following are definitions of
certain words appearing in sections thirty-eight,
thirty-nine, forty-one, forty-two, forty-two A to
forty-two G, inclusive, and forty-four, as amended:
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The term “professional employee” shall include
teachers, visiting teachers, principals, supervisors,
directors of vocational guidance, superintendents
(except union or district superintendents), school
nurses and librarians.
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The term “educational institution”, shall in-
clude the county agricultural schools of Bristol,
Essex, and Norfolk counties; the textile schools at
Fall River, Lowell, and New Bedford; the Massa-
chusetts nautical school; the Massachusetts train-
ing schools at Lancaster, Shirley, and Westborough,
and such county training schools as have been, or
shall be, established; the Walter E. Fernald,
Belchertown, and Wrentham schools for the feeble-
minded; and the Massachusetts hospital school;
and any other institution, established by the gen-
eral court and supported by public funds, wherein
courses of instruction are given by persons qualified
to perform such duties.
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1 Section 5. Chapter seventy-one of the Gen-
-2 eral Laws is hereby amended by striking out sec-
-3 tion forty-four, as appearing in the Tercentenary
4 Edition thereof, and inserting in place thereof the
5 following:

6 Section 44- Neither the department of education,
7 nor any school committee, nor the board of trustees
8 of any public educational institution, nor any
9 official thereof shall make any rule or regulation
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1

10 or in any other manner restrict any professional
11 employee in, demote or dismiss him for, exercising
12 his constitutional rights of suffrage, signing nomi-
-13 nation papers, petitioning the general court or
14 appearing before its committees, or of freedom of
15 speech, press, associations, or assemblage, as set
16 forth in the constitution of the United States and
17 of the commonwealth of Massachusetts; nor shall
18 the exercise of such rights be taken into considera-
-19 tion in the keeping of personnel records, the formu-
-20 lating of ratings, or the • making of promotions;
21 provided that such rights, except those of academic
22 freedom and of voting, are not exercised on the
23 premises of the school or institution during school
24 hours, or when their exercise would actually inter-
-25 fere with the performance of the employee’s pro-
-26 fessional duties. Violations of these provisos shall
27 be punished by a fine of not less than twenty-five
28 dollars nor more than fifty dollars.

1 Section 6. No contract in effect at the enact-
-2 ment of this act shall be terminated except in ac-
-3 cordance with the provisions of this act. All pro-
-4 fessional employees now in service who shall have
5 been in such service for one school year or more
6 on the passage of this act shall be considered as
7 having a contract within the meaning of this act.

1 Section 7. If any part or parts of this act shall
2 be declared unconstitutional, it shall not affect any
3 other part or parts of this act.

1 Section 8. This act shall take effect upon pas-
-2 sage by the general court and approval by the
3 governor of the commonwealth.






