
HOUSE 1772

By Mr. Gilman of Malden, petition of William R. Gilman for legis-
lation to grant concurrent jurisdiction of separate support proceed-
ings and certain proceedings as to custody of minors to the civil
jurisdiction of district courts. The Judiciary.

In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act granting concurrent jurisdiction of sepa-

rate SUPPORT PROCEEDINGS AND CERTAIN PROCEED-

INGS AS TO CUSTODY OF MINORS TO THE CIVIL JURIS-

DICTION OF DISTRICT COURTS.

1 Section 1. Section thirty-two of chapter two
2 hundred and nine of the General Laws, as appearing
3 in the Tercentenary Edition, is hereby amended by
4 inserting after the words “the probate court” in line
5 five the words; or a district court, so as to read
6 as follows: Section 32. If a husband fails, without
7 justifiable cause, to provide suitable support for his
8 wife, or deserts her, or if the wife, for justifiable cause,
9 is actually living apart from her husband, or if the

10 husband is deserted by the wife, or is actually living
11 apart from his wife for justifiable cause, the probate
12 court or a district court may, upon his or her peti-

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows;
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13 lion, or if he or she is insane, upon the petition of
14 the guardian or next friend, prohibit the husband or
15 wife from imposing any restraint on the personal
16 liberty of the other during such time as the court shall
17 by its order direct or until the further order of the
18 court thereon; and, upon the application of the hus-
-19 band or wife or of the guardian of either, the court
20 may make further orders relative to the support of
21 the wife and the care, custody and maintenance of
22 their minor children, may determine with which of
23 their parents the children or any of them shall remain
24 and may, from time to time, upon a similar applica-
-25 tion, revise and alter such order or make a new order
26 or decree, as the circumstances of the parents or the
27 benefit of the children may require.

1 Section 2. Section thirty-twr o Aof chapter two
2 hundred and nine of the General Laws, as appearing
3 in the Tercentenary Edition, is hereby amended by
4 inserting after the word “judge” in the eighth and
5 eleventh lines the words: —or justice, —so as to
6 read as follows: Section S2A. If in any proceed-
-7 ings under section thirty-two, adultery or any other
8 specific criminal act with a third person is alleged in
9 the petition, answer or in any bill of particulars or

10 specifications, or if any allegations are made in such
11 pleadings wdiich would be derogatory to the character
12 or reputation of a third person, if named therein, the
13 pleadings shall not contain the name of such third
14 person. The party making such allegations may, at
15 any time after filing the pleadings containing the
16 same, upon an ex parte hearing before a judge or
17 justice of the court in which the proceedings are
18 pending, obtain permission to amend such pleadings
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19 by inserting the name of the person concerning whom
20 the allegations are made, if the judge or justice finds
21 probable cause has been shown that such allegations
22 are true; and thereupon the pleadings may be
23 amended accordingly and notice of such amendment
24 shall be sent to all parties interested.

1 Section 3. Section thirty-two Bof chapter two
2 hundred and nine of the General Laws, as appearing
3 in the Tercentenary Edition, is hereby amended by
4 inserting after the word “register” in the fourth and
5 eighth lines the words: —or clerk,-—so as to read
6as follows: Section 328. The evidence produced
7 at such ex parte hearing shall not be reported or made
8 a part of the record in the case, and the motion for
9 said amendment shall not be read in open court dur-

-10 ing the proceedings, but the register or clerk shall
11 make an entry in the docket of “Motion to insert
12 name of third person allowed,” or “Motion to insert
13 name of third person denied,” as the case may be. If
14 the amendment is allowed upon affidavits, they shall
15 be retained by the court and placed in the custody
16 of the register or clerk, and shall be open for the pur-
-17 poses of inspection and taking copies thereof to coun-

-18 sel of record, the parties or the third person named
19 in the amendment.

1 Section 4. Section thirty-three of chapter two
2 hundred and nine of the General Laws is hereby
3 amended by adding at the end thereof the following:
4 In such proceedings an attachment may be made
5 by injunction as in suits in equity to reach shares
6 of stock or other property which cannot tie reached
7 to be attached as in an action at law, and the property
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8 so attached shall be subject to such order as justice
9 and equity may require; and in relation to such pro-

-10 ceedings said courts shall have all the powers which
11 the supreme judicial and superior courts have in
12 relation to bills to reach and apply, so as to read
13 as follows: Section 33. Upon such petition, an
14 attachment of the husband’s property may be made
15 as upon a libel for divorce; and sections seventeen,
16 thirty-three, thirty-five and thirty-eight of chapter
17 two hundred and eight shall apply to proceedings
18 upon such petition and to all subsidiary proceedings
19 arising thereunder, so far as appropriate. In such
20 proceedings an attachment may be made by injunc-
-21 tion as in suits in equity to reach shares of stock or
22 other property which cannot be reached to be attached
23 as in an action at law, and the property so attached
24 shall be subject to such order as justice and equity
25 may require; and in the relation to such proceedings
26 said courts shall have all the powers which the su-
-27 preme judicial and superior courts have in relation
28 to bills to reach and apply.

1 Section 5. Section thirty-four of chapter two
2 hundred and nine of the General Laws is hereby
3 amended by striking out said section and inserting
4 in place thereof the following one:
5 Section 34- A petition under section thirty-two
6 may be brought in a probate court in the county
7 where either of the parties lives or in a district court
8 in the judicial district where either of the parties lives
9 except that if the petitioner has left the county or

10 the district, as the case may be, where the parties
11 have lived together and the respondent still lives
12 therein, the petition shall be brought in that county
13 or that district.
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1 Section 6. Section thirty-six of chapter two hun-
-2 dred and nine of the General Laws, as appearing in
3 the Tercentenary Edition, is hereby amended by
4 striking out said section and inserting in place thereof
5 the following section:
6 Section 36. If a court having jurisdiction has en-
-7 tered a decree that a married man has been deserted
8 by his wife, or is living apart from her for justifiable
9 cause, he may convey his real estate in the same man-

-10 ner and with the same effect as if he were sole; and
11 the surviving wife shall not be entitled under section
12 fifteen of chapter one hundred and ninety-one to
13 waive the provisions of a will made by him or to
14 claim such portion of his estate as she would take if
15 he had died intestate, nor, shall she be entitled upon
16 his death, if he leaves a will, to dower in his estate,
17 as provided in section one of chapter one hundred
18 and eighty-nine.

1 Section 7. Chapter two hundred and nine of the
2 General Laws is hereby amended by inserting after
3 section thirty-six, as amended by this act, the follow-
4 ing new section

5 Section 36A. Upon the entry of such a decree as
6 is referred to in section thirty-five and section thirty-
-7 six of this chapter as amended by this act, the clerk
8 of the district court in which such decree'has been
9 entered shall transmit to the register or registers of

10 probate for the count}" or counties in which the par-
-11 ties live a certified copy or copies of said decree, who
12 shall enter, index and record the same in said probate
13 court or courts as the case may be. A copy or copies
14 of an}" decree revoking such a decree shall likewise be
15 transmitted to the register or registers of the proper
16 probate court or courts for entering, indexing and
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17 recording, in the same manner as herein provided for
18 the transmission of a copy or copies of the original
19 decree on said subject matter.

1 Section 8. Section thirty-seven of chapter two
2 hundred and nine of the General Laws is hereby
3 amended by striking out the words “the probate
4 court for the county” in line two and inserting in
5 place thereof the words: the district court for the
6 district, and by striking out the words “superior
7 court has” in line seven and inserting in place thereof
8 the words: superior court and the probate court
9 have, —so as to read as follows: Section 37. If

10 the parents of minor children live apart from each
11 other, not being divorced, the district court for the
12 district in which said minors or any of them are resi-
-13 dents or inhabitants, upon petition of either parent,
14 or of a next friend in behalf of the children after notice
15 to both parents, shall have the same power to make
16 decrees relative to their care, custodj", education and
17 maintenance and to revise and alter such decrees or

18 make new decrees, as the superior court and the pro-
-19 bate court have relative to children whose parents are
20 divorced.

1 Section 9. Chapter two hundred and nine of the
2 General Laws is hereby amended by adding after
3 section thirty-seven the following new sections:
4 Section 38. In proceedings under section thirty-
-5 two or thirty-seven of chapter two hundred and nine
6 as amended by this act, a district court may direct
7 the probation officer or any assistant probation officer
Bof said court to investigate the facts. Said officer
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9 shall before final decree report in writing to the court
10 the results of the investigation and such report shall
11 be open to inspection to all the parties or their attor-
-12 neys. The state police and local police shall assist
13 such officer upon his request.
14 Section 39. If a case under section thirty-two or
15 thirty-seven of chapter two hundred and nine as
16 amended by this act is within the jurisdiction of two
17 district courts, the court first taking cognizance
18 thereof by the commencement of proceedings therein
19 shall retain jurisdiction thereof, and shall exclude the
20 original jurisdiction of any other district court.
21 Section 40. If it appears before final decree in any
22 proceeding in a district court under sections thirty-
-23 two and thirty-seven of chapter two hundred and
24 nine as amended by this act, that said proceeding
25 was brought in the wrong district or that by reason
26 of change of residence of either or both of the parties,
27 or otherwise, said proceedings can be dealt with more
28 justly or conveniently in another district, said court
29 may order the proceeding and all papers relating
30 thereto to be removed to the district court for the
31 proper district, and it shall thereupon be entered and
32 pending in the last mentioned court as if originally
33 commenced therein, and all prior proceedings other-
-34 wise regularly taken shall thereupon be valid.
35 Section 41- There shall be no general appeal from
36 orders or decrees made under section thirty-two or
37 thirty-seven of this chapter as amended by this act.
38 Questions of law arising under this procedure shall,
39 at the written request of a party claiming to be ag-
-40 grieved, be reported to the appellate division as a
41 case stated. Thereafter the review shall proceed in
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42 accordance with the provisions of chapter two hun-
-43 dred and thirty-one, sections one hundred and eight,
44 one hundred and nine and one hundred and ten as
45 most recently amended, so far as the same are appli-
-46 cable, and rules made therefor.
47 Section Js. The pendency of proceedings for legal
48 review shall not suspend or stay proceedings under
49 any order or decree made by a district court under
50 sections thirty-two and thirty-seven of this chapter
51 as amended by this act; but the justice of said court
52 or the appellate division of said court having juris-
-53 diction of such review' may stay all proceedings under
54 such order or decree and make necessary or proper
55 orders to protect the rights of persons interested
56 therein; and any such order of a justice of said court
57 for a stay of proceedings or for protection of any such
58 rights may be varied or discharged by said appellate
59 division upon motion.
60 Section 43. The jurisdiction hereby conferred upon
61 the district courts of proceedings under sections
62 thirty-two and thirty-six of chapter two hundred and
63 nine may be exercised upon petition, and no entry
64 fee shall be charged in connection therewith nor in
65 connection with any subsidiary matter arising there-
-66 under. The justices, or a majority of them, of all the
67 district courts, except the municipal court of the city
68 of Boston, shall make and promulgate uniform rules
69 and forms for regulating the practice and course of
70 proceedings with relation thereto, including rules re-
-71 quiring such notice of said proceedings and rules for
72 legal review' as may be necessary or proper. The
73 municipal court of the city of Boston shall likewise
74 make and promulgate such rules and forms as may
75 be necessary or proper for the regulation of such
76 proceedings in said court.
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1 Section 10. Section twenty of chapter two hun-
-2 dred and eight of the General Laws is hereby amended
3 by striking out the last sentence and inserting in
4 place thereof the following: Such orders and decrees
5 may be changed or annulled as the court may deter-
-6 mine, and. shall, while they are in force, supersede
7 any order or decree of the probate court under sec-
-8 tions thirty-two and thirty-seven of chapter two
9 hundred and nine, or any order or decree of a district

10 court under sections thirty-two and thirty-seven of
11 chapter two hundred and nine as amended by this
12 act,-—so as to read as follows: Section 20. The
13 court may, without entering a decree of divorce, order
14 the libel continued upon the docket from time to time,
15 and during such continuance may make orders and
16 decrees relative to a temporary separation of the
17 parties, the separate maintenance of the wife and the
18 custody and support of minor children. Such orders
19 and decrees may be changed or annulled as the court
20 may determine, and shall, while they are in force,
21 supersede any order or decree of the probate court
22 under sections thirty-two and thirty-seven of chapter
23 two hundred and nine, or any order or decree of a
24 district court under sections thirty-two and thirty-
-25 seven of chapter two hundred and nine as amended
26 bv this act.

1 Section 11. Section twenty-eight of chapter two
2 hundred and eight of the General Laws, as amended
3 by chapter two hundred and sixty-one of the acts of
4 nineteen hundred and thirty-one, is hereby further
5 amended by adding at the end thereof the following:
6 Any such decree shall supersede any order or
7 decree of the probate court under sections thirty-two
8 and thirty-seven of chapter two hundred and nine,
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9 or any order of a district court under sections thirty-
-10 two and thirty-seven of chapter two hundred and
11 nine, as amended by this act, —so as to read as
12 follows: Section 28. Upon decree of divorce, or
13 petition of either parent, or of a next friend in behalf
14 of the children, after notice to both parents, after
15 such decree, the court may make such decree as it
16 considers expedient relative to the care, custody and
17 maintenance of the minor children of the parties, and
18 may determine with which of the parents the children
19 or any of them shall remain, or may award their cus-
-20 tody to some third person if it seems expedient or for
21 the benefit of the children; and afterward may from
22 time to time, upon the petition of either parent, or of
23 a next friend, revise and alter such decree or make a
24 new decree as the circumstances of the parents and
25 the benefit of the children may require. Any such
26 decree shall supersede any order or decree of the pro-
-27 bate court under sections thirty-two and thirty-seven
28 of chapter two hundred and nine, or any order of a
29 district court under sections thirty-two and thirty-
-30 seven of chapter two hundred and nine, as amended
31 by this act.

1 Section 12. Section thirty-five of chapter two
2 hundred and eight of the General Laws is hereby
3 amended by striking out, in lines two and three, the
4 words “as it may enforce decrees in equity” and in-
-5 serting in place thereof the words: as decrees may
6 be enforced in equity, so as to read as follows:
7 Section 35. The court may enforce decrees for allow-
-8 ance, alimony or allowance in the nature of alimony,
9 in the same manner as decrees may be enforced in

10 equity.
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1 Section 13. Section four of chapter two hundred
2 and fifteen of the General Laws is hereby amended
3 by striking out said section and inserting in place
4 thereof the following section:
5 Section 4- Probate courts shall have exclusive
6 original jurisdiction of petitions of married women
7 relative to their separate estate provided for by sec-
-8 tion thirty of chapter two hundred and nine.

1 Section 14. Section forty of chapter two hun-
-2 dred and forty-eight of the General Laws is hereby
3 amended by inserting after said section the following
4 new section:
5 Section 40A. In proceedings under sections thirty-
-6 two and thirty-seven of chapter two hundred and
7 nine as amended by this act, in which the custody of
8 a minor is concerned a district court shall have all
9 the powers provided in sections thirty-five to forty

10 inclusive of this chapter.

1 Section 15. Section one of chapter two hundred
2 and seventy-three of the General Laws, as appearing
3 in the Tercentenary Edition, is hereby amended by
4 striking out the last sentence and inserting in place
5 thereof the following sentence: In a prosecution
6 hereunder for desertion or non-support against a hus-
-7 band, a decree or judgment of a probate court in a
8 proceeding in which the husband appeared or was
9 personally served with process, establishing the right

10 of the wife to live apart or her freedom to convey and
11 deal with her property, or the right to the custody
12 of the children, or a decree or judgment of a district
13 court made in like manner under section thirty-two
14 or thirty-seven of chapter two hundred and nine as
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15 amended by this act, establishing the right of the
16 wife to live apart or her freedom to convey and deal
17 with her property, or the right to the custody of the
18 children, shall be admissible and shall be prima facie
19 evidence of such right, - so as to read as follows:
20 Section 1. Any husband or father who without
21 just cause deserts his wife or minor child, whether

22 by going into another town in the commonwealth or

23 into another state, and leaves them or any or either

24 of them without making reasonable provision for their
25 support, and any husband or father who unreason-

-26 ably neglects or refuses to provide for the support

27 and maintenance of his wife or minor child, and any

28 husband or father who abandons or leaves his wife or

29 minor child in danger of becoming a burden upon

30 the public, and any mother who deserts or wilfully
31 neglects or refuses to provide for the support and

32 maintenance of her child under the age of sixteen,

33 and any parent whose minor child by reason of the

34 neglect, cruelty, drunkenness, habits of crime or other

35 vice of such parent is growing up without education,

36 or without salutary control, or without proper physi-

-37 cal care, or in circumstances exposing such child to

38 lead an idle and dissolute life, shall be punished by a

39 fine of not more than two hundred dollars or by im-

-40 prisonment for not more than one year, or both. Ao

41 civil proceeding in any court shall be held to be a bar

42 to a prosecution hereunder for desertion or non-sup-

-43 port. In a prosecution hereunder for desertion or

44 non-support against a husband, a decree or judgment

45 of a probate court in a proceeding in which the hus-

-46 band appeared or was personally served with process,

47 establishing the right of the wife to live apart or her

48 freedom to convey and deal with her property, or
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49 the right to the custody of the children, or a decree
50 or judgment of a district court made in like manner
51 under section thirty-two or thirty-seven of chapter
52 two hundred and nine as amended by this act, estab-
-53 lishing the right, of the wife to live apart or her free-
-54 dom to convey and deal with her property or the right
55 to the custody of the children, shall be admissible
56 and shall be prima facie evidence of such right.

1 Section 16. The probate court shall retain juris-
-2 diction of all proceedings brought in said court under
3 sections thirty-two and thirty-seven of chapter two
4 hundred and nine prior to the time that this act shall
5 take effect; and nothing contained in this act shall
6 be construed to affect any rights acquired under any
7 decrees of a probate court entered in any proceeding
8 brought therein before this act takes effect.

1 Section 17. This act shall take effect on the first
2 day of January, nineteen hundred and forty.
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