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Resolve providing for a Special Commission to investigate and

study the Laws relative to the Marine Fisheries of the

Commonwealth.

Resolved, That a special unpaid commission, to consist of one mem-
ber of the senate to be designated by the president thereof, three
members of the house of representatives to be designated by the
speaker thereof, the commissioner of conservation or a member of
his department designated by him, and three persons to be appointed
by the governor, is hereby established for the purpose of making an
investigation and study of the laws relating to the marine fisheries of
the commonwealth for the purpose and object of revising said laws
and making them uniform in all parts of the commonwealth and the
coastal waters thereof, with particular reference to the areas of coastal
waters in which seines, trawls, drag nets and other gear of every
nature and description may be used and to the penalties now pro-
vided for the violation of said laws; and with the further purpose of
making such alterations and revisions in the present laws affecting
the marine fisheries as will preserve, conserve and protect the spawn-
ing grounds and feeding grounds of fish in said coastal wraters and
thereby maintain the supply of fish and preserve the fishing industry

the commonwealth.
In making its investigation and study hereunder, said commission

shall consider the subject matter of current house document numbered
five hundred and eleven, relative to the taking by seines of bluefish,
striped bass and white perch within certain waters of the common-
wealth and of current house document numbered fourteen hundred
and fifty-two, relative to the taking by seines of white perch off the
shores of Barnstable county.

The facilities of all departments of the commonwealth having to do
with the subject matter of this resolve shall be available to said com-
mission.

Said commission may expend for expert, clerical and other services
and expenses, including travel, such sums, not exceeding, in the
aggregate, fifteen hundred dollars, as may hereafter be appropriated.

Cfte CommontoealtJ) of 9@aosacl)usetts
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Said commission shall report to the general court the result of its
study and consideration hereunder and its recommendations, if any,

together with drafts of legislation necessary to carry said recom-
mendations into effect, by filing the same with the clerk of the house
of representatives on or before the first Wednesday of December in

the current year. Approved June 1, 1938.



REPORT OF THE SPECIAL COMMISSION TO
INVESTIGATE AND STUDY THE LAWS
OF THE COMMONWEALTH RELATING
TO MARINE FISHERIES.

Owing to the fact that the Legislature did not prorogue
until late in August, and the added fact that His Excel-
lency the Governor did not make his appointments to
this Commission until about September 3, this Commis-
sion was not able to hold its organization meeting until
September 23.

The subject matter of the resolve creating this Com-
mission is a most interesting one, and is of great impor-
tance to the welfare of the entire State, as well as being
of vital importance to the sixty-seven cities and towns
situated on our seacoast. It must be understood, there-
fore, that the time and money allotted to this Commis-
sion to study and revise the marine fisheries laws of
Massachusetts is entirely inadequate, and the conclu-
sions and recommendations of this Commission contained
herein may be described only as a beginning to a sound,
workable, marine fisheries conservation policy.

The lack of time and money has made it impossible
for this Commission to conduct any far-reaching investiga-
tion into any of the many ramifications that affect each
and every kind or type of fisheries. For the same reasons
neither have we employed any scientific assistance nor
instituted any biological or technical research of any of the
problems paramount for such consideration.

At various times in the past, investigation of individ-
ual phases of the fisheries have been conducted by men
trained in scientific research, and their findings are

Cfje Commontoealtl) of sgjassacjnisetts
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recorded in many pamphlets and reports. It is without
doubt true that purely scientific data relating to the life
history of marine fish are of no great value unless applied
in connection with other facts deducted from an accumu-
lation of data acquired during actual commercial fishing
activities. It is in the minds of this Commission that the
machinery should be set in motion to begin the accumula-
tion of such data as one step toward the ultimate goal.

It should be remembered that for hundreds of years the
marine fisheries have played a most important part in
the welfare of this Commonwealth. Even before the
days of the colonists the fisheries were playing their part
in the struggle for survival by the native Indians, as
witnessed by the huge shell piles in the vicinity of the
old Indian villages scattered along the coastline of
Massachusetts. It is also known that the colonists found
the waters adjacent to these shores literally teeming with
all kinds of fishes, and the coastal rivers and streams were
running full, at certain times of the year, with salmon,
shad, alewives and smelt, and at the mouths of many of
the streams striped bass were plentiful. The flats along
the coast were abundantly supplied with shellfish, includ-
ing oysters, clams, quahogs and scallops. Lobsters were
also plentiful in nearly every rocky section of our coast,
and it was not unusual to walk among the rocks exposed
at low tide and pick up enough of these crustaceans for
a meal.

Practically these same conditions prevailed for many
years, but as the country grew, so developed the fisheries
industry, and so began the tremendous drain upon one of
our greatest natural resources, the marine fisheries.
With the continued development of the country, more
and more people turned to the fisheries to seek a livelihood,
and this steady drain has been going on continuously,
with bills being presented every year in an attempt to
stem the tide and to preserve and conserve the fisheries.

With the development of the modern methods of fish-

Introduction.
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ing, and the increased interest in salt water sport fishing,
these bills have become more serious in nature. It was
the result of the introduction of such bills into the Legisla-
ture, and the continued disagreement between different
factions of commercial fishermen, and between commercial
fishermen and salt water sport fishermen, that the resolve
creating this Commission was passed during the 1938
session of the Great and General Court.

Outline of Progress.

This Commission has held hearings at Nantucket,
Provincetown, New Bedford, Plymouth, the State House,
Boston, the Fish Pier, Boston, Ipswich and Gloucester.
The attendance at these hearings generally was fair,
although there might have been a more diversified
attendance if time had allowed us to select dates when
more fishing boats were in from their trips. The chair-
man of this Commission and Commissioner Willard also
visited the island of Cuttyhunk and interviewed the
fishermen there relative to any complaints or suggestions
that they might care to make.

The Commission also voted to send the chairman,
Senator Newland H. Holmes, and Commissioner Howard
S. Willard, chief coastal warden, to New York City to
represent this Commission at the Eastern States Marine
Fisheries Conservation Conference, to be held at the
Park Central Hotel on November 19, 1938.

The Commission met at Boston to listen to and inter-
view Mr. William C. Herrington, aquatic biologist of the
United States Department of Commerce, Bureau of
Fisheries, and Mr. Ernest W. Barnes, biologist of the
Division of Game and Inland Fisheries, Commonwealth
of Massachusetts, relative to commercial fisheries.

The Commission has given consideration to all of the
laws relative to marine fisheries, with particular reference
to House Document No. 635, relating to the taking of fish
in the territorial waters of this Commonwealth by the use
of beam or otter trawls, and House Documents Nos. 511
and 1452, relative to the taking of striped bass, bluefish
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and white perch in the territorial waters of the Common-
wealth by the use of seines. These three documents
follow:

No. 635
HOUSE

Bv Mr Rowan of Revere (by request), petition of the ItaUan-American
By Mr. K°'

.

0f the law prohibiting use of beam or otter

“Ta"hTom certain waters of Boston Harbor and Massachusetts

Bay. Conservatioi

Commontoealtlj of itlassaetnteette

In the Year One Thousand Nine Hundred and Thirty-Eight

An Act repealing the Prohibition relative to the Use of Beam

or Otter Trawls in taring Fish from Certain Territorial

Waters of Massachusetts.
Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows.
Chapter eighty-six of the acts of nineteen hundred and thirty-one,

and all other acts or parts of acts prohibiting or regulating the taking

of fish by use of beam or otter trawls in the territorial waters o

Massachusetts lying between New Hampshire line and a line extend-

ing from the water tower on Winthrop Head through the Grave

Light, near the entrance of Boston harbor, to the marine boundan

of the commonwealth, are hereby repealed.

No. 511
HOUSE i —-

certain waters of the Commonwealth.

tEdte Commontoealtlj of i-tlassaeijusette

In the Year One Thousand Nine Hundred and Thirty-Ei

AN Act regelating the Taking of Bleefish, Striped Bass and

White Perch within Certain Waters of the Common

wealth.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

Section 1 No person shall, except as hereinafter provided take

with a seine any bluefish, striped bass or white perch within he ttoe

mile limit, or in any tidal creeks, rivers or ponds of tins comm
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wealth. It shall not be a violation of this act for any person using a
seine in fishing for mackerel or other fish for the catching of which its
use is permitted to take therewith bluefish, striped bass and white
perch in the aggregate to a number not exceeding ten per cent in
weight of each haul of a seine or to a number in excess of such ten per
cent if such excess is immediately returned alive to the water whence
it was taken. The coastal wardens and the local shellfish wardens
and their deputies, if any, within their respective jurisdictions, shall
enforce the provisions of this act. Violation of any provision of this
act shall be punished by a fine of not less than fifty nor more than
three hundred dollars, and shall in addition to other penalties pro-
vided, forfeit the boat or boats used and all apparatus.

Section 2. This act shall take effect upon its passage.

HOUSE No. 1452

By Mr. Jones of Barnstable, petition of Harry Robinson for legislation
Jelative to the taking by seines of white perch off the shores of Barnstable
County. Conservation.

Cfje Commontocaltlj of JJlaasadjUiSettsf

Hundred and Thirty-Eight.In the Year One Thousand Ni

An Act relative to the Taking by Seines of White Pehch ofi
the Shores op Barnstable County.

Be it enacted hy the Senate and House of Representatives in General
Court assembled, and hy the authority of the same, as follows:

Section 1. Section one of chapter three hundred and forty-nine
of the acts of nineteen hundred and thirty-seven is hereby amended
by striking out, in the second line, the words “blue fish, striped bass,
or”, and by striking out, in the sixth and seventh lines, the words
“blue fish, striped bass and”, —so as to read as follows: Section 1.
No person shall, except as hereinafter provided, take with a seine any
white perch within three miles of the shore of Barnstable county. It
shall not be a violation of this act for any person using a seine in fish-
ing for mackerel or other fish for the catching of which its use is per-
mitted to take therewith white perch in the aggregate to a number
not exceeding ten per cent of his total catch, or to a number in excess
of such ten per cent if such excess is immediately returned alive to
the water whence it was taken. The coastal wardens and the local
shellfish wardens and their deputies, if any, within their respective
jurisdictions, shall enforce the provisions of this act. Violation of
any provision of this act shall be punished by a fine of not less
than fifty nor more than three hundred dollars.

Section 2. This act shall take effect upon its passage
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Dragging.

At each and every hearing, with the exception of the
hearing at Ipswich, by far the greater part of the dis-
cussions were centered around House Document No. 635.
The gill netter, the line trawlers, the lobster fishermen,
the trap fishermen and the salt water sports fishermen
were all opposed to the continued use of the otter trawl
or dragger method of fishing within the territorial waters
of the Commonwealth.

It is claimed by all commercial fishermen other than
the dragger that the drag boats are not only harmful to
the fisheries because of the destruction of tremendous
quantities of undersized fish, but also because the con-
tinuous dragging operations are very harmful to the
bottom and spawn as well. Statements were also made
which tend to show that the draggers operate in utter
disregard for the gear of the other fishermen. It has been
stated at nearly every hearing that the draggers have
made drifts through the trawls and nets of fishermen
deliberately and with intention of destroying them.
Lobster fishermen have protested most strenuously that
in certain sections of the State draggers have wilfully
destroyed their gear by dragging up the traps and lines
in the bag nets and then cutting them up to get free;
yet upon pertinent questioning, both during the hearings
and after, no evidence could be secured which would
warrant court action under the law.

During these discussions relative to draggers, one of
the complaints most frequently registered was that the
patrol boats of the State Bureau of Marine Fisheries
are not suitable for the work which they are called upon
to perform. Each time this complaint was registered
all fishermen agreed unanimously, and wished to be
recorded in favor of the Bureau of Fisheries being supplied
with larger boats, boats that could be used in all kinds
of weather and that could be moved from place to place
even in relatively rough seas. One statement in point
we quote; “There has not been a police-enforcement
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agency commensurate with the laws now in force.”
There was so much repetition of this complaint that it
was unnecessary to record it all.

Relative to dragging, Mr. Herrington, aquatic biologist
of the United States Bureau of Fisheries, stated that
there could be no question as to the tremendous amount
of undersized fish destroyed annually by the draggers.
With reference to the flounder, it was stated that their
food consisted of the small fish, crustaceans and worms
living in the soil on the bottom of the sea, and that con-
tinued dragging of these areas adjacent to our shores
would so destroy the food supply that there would be
no fish frequenting these areas anyway. Mr. Herrington
did not believe that the dragging had any great effect
on the spawn, inasmuch as very soon after the spawn is
expelled it becomes fertilized and thereafter the eggs are
propelled by the action of the currents as individual
units and are not floating around as a congealed mass.
These statements were agreed to by Mr. Barnes, fish
and game biologist of the Division of Game and Inland
Fisheries.

Mr. Herrington has conducted investigations for the
United States Bureau of Fisheries relative to the effect
of the use of otter trawls in the offshore fisheries, and
some very interesting and important facts are contained
in Investigations Report No. 24 of the United States
Bureau of Fisheries, entitled “Modifications in Gear to
Curtail the Destruction of Undersized Fish in Otter
Trawling,” but no such investigation has ever been
attempted in the inshore fisheries. This Commission
has kept this fact before it, as well as the fact that many
men are employed in the dragger method of fishing, and
that there are many thousands of dollars invested in
boats and equipment. We are well aware of the hue and
cry of the other types of commercial fishermen and the
salt water sport fishermen, but the sworn duty of this
Commission is to suggest “revision in the present laws
affecting marine fisheries as will preserve, conserve and
protect the spawning grounds and feeding grounds of
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fish in said coastal waters and thereby maintain the
supply of fish and preserve the fishing industry of the
commonwealth,” and we feel, in all fairness to all con-
cerned, that it would be a travesty on justice and an
evasion of our duty to unconditionally banish at this time
the dragger fishermen from the territorial waters of this
Commonwealth. We do feel, however, that if the facts
gained from further investigation reveal that such banish-
ment or partial banishment is necessary to perpetuate
the inshore fishing industry, this Commission will unan-
imously indorse legislation to that effect. We feel that
further investigation is absolutely essential for the welfare
of this extensive and important industry.

In conclusion, and pending further investigation, we
agree and recommend that all laws relative to dragging
remain as is, except that the penalties for violations of
these laws shall be made uniform throughout the Com-
monwcalth.

Striped Bass, Bluefish and White Perch.
In considering the discussions centering around House

Bill No. 1452, relative to the taking of striped bass, blue-
fish and white perch within the territorial waters with the
use of seines, it must be remembered that the striped
bass, bluefish and white perch are probably the games!
of all salt water fish frequenting the territorial waters of
Massachusetts, and therefore are sought after by thou-
sands of salt water sport fishermen. These salt water
sport fishermen invest hundreds of thousands of dollars
annually in procuring rods, reels, lines, bait, boats and the
employment of salt water guides. Such a situation plays
a most important part in the development of the recrea-
tional facilities of our Commonwealth, and lends great
strength to the selling of the idea to thousands of vaca-
tionists that Massachusetts is the ideal recreational
center for salt water sport fishermen. This cannot be
ignored in any marine fisheries conservation policy. It
is but a step from here to say that the only conflict in
our discussions of this House document was between
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the commercial salt water fishermen and the salt water
sport fishermen. Here, again, the question was raised
that sufficient boats be assigned to the Bureau of Marine
Fisheries to enforce the laws. From the records available
it is apparent during the last decade or more that striped
bass, bluefish and white perch have held a minor position
in the annual income of the relatively few commercial
fishermen seeking these fish, not because of a failure to
find a market, but due solely to the scarcity of the
fish.

In so far as the fish traps are concerned, the reports of
the State Bureau of Marine Fisheries recorded that during
1933,1934 and 1935 only 2,271 pounds of striped bass were
taken by the traps; in 1936, 5,341 pounds were taken;
in 1937, 31,423 pounds were taken; and in 1938, only
17,926 pounds were taken. During the summer of 1936

large schools of striped bass were reported, and in 1937
more striped bass than have been seen for years were
frequenting our territorial waters, and almost immediately
two or three large hauls were made by the mackerel
boats, consisting of 5,000 pounds, 30,000 pounds, and
35,000 pounds, respectively, resulting in a substantial
profit to the fishermen. Inasmuch as the netters do not
have to report to the Bureau of Marine Fisheries, these
catches do not appear in the state records. These fish
were of various sizes, but most of them were identified
as two and three year old fish. This brings us to the re-
port of Mr. Daniel Merriman, an eminent biologist and
authority on striped bass. Mr. Merriman has been
actively engaged for the past few years in a comprehensive
study of the life history and migrations of striped bass,
and has conducted investigations in Connecticut, Rhode
Island and Massachusetts, and we believe it well to include
parts of his preliminary report.

This report is entitled “Notes on the Life History of
the Striped Bass (Roccus lineatus).”

On page 16 we find:
The striped bass has a range on the Atlantic coast, where it is indige-

nous, from Florida to the Gulf of St. Lawrence. It is most commonlv
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X.

taken in salt water, but its capture in brackish and even fresh water
is by no means infrequent.

This fish, as Bigelow and Welsh (1925) pointed out, is strictly

coastwise, and records of it being taken more than several miles off-
shore are scanty. Because of this fact, and because of its enormous
abundance in times past, mention of the striped bass appears early in
American literature. Thus Capt. John Smith (Jordan and Evermann,
1905), William Wood (1635) and others wrote of the great numbers
that were taken by the early settlers.

Turning now to more modern times, we find that mention is made
of the striped bass frequently, but in all the literature dealing with
the fishes of the Atlantic coast there is scant information on the life
history of this species. Standard and such well-recognized references
as Bigelow and Welsh (1925), Hildebrand and Schroeder (1928) and
Jordan and Evermann (1905) sum up well the available knowledge

on the striped bass in a few brief pages.

On page 17 we find:

In discussing the evidence for a decrease in abundance of the striped
bass it cannot be too strongly emphasized that this species is a strictly

coastwise form. If haddock, halibut and other offshore fishes have
become scarcer through the intensity of fishing, and this is admitted,
how much more likely it is that an inshore species, such as the striped

bass, which is more accessible and therefore endlessly the object of

the fishermen’s attention, should soon have shown a marked decline
in numbers. Nor is the availability of this species to the fishermen
and the resultant heavy drain on the stock the only factor involved.
With a species having such a narrow geographic range there was every

chance for modern civilization seriously to harm and perhaps nun

beyond repair valuable spawning areas, and there is abundant evidence
to show that such destruction has too often occurred. In new of these

facts it was not an unreasonable expectation that the supply should
soon have diminished.

On page 18 Mr. Merriman refers to the enormoui

numbers of striped bass reported in 1936;

The enormous numbers of striped bass along the Atlantic coast u
1936 were made up mainly of fish two years old, the age at which thu

species first makes its appearance in the commercial and sport fisher
men’s catch in these waters.

On page 20, with further reference to the 1936 reports
we find:
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There is no question that the abnormally high catch records of 1936
were due almost entirely to this group of two-year-old fish, which is
a perfect example of the exceptionally successful year classes that
make their appearance in most fisheries at varying intervals, thus
bolstering a stock even when otherwise decreasing. It is unsafe at
present to hazard a guess as to why such eminently successful year
classes of striped bass appear, and it can only be said that there oc-
curred in 1934 the perfect concatenation of all the events which go
to make spawning, fertilization and development a success.

On page 23 of Mr. Merriman’s preliminary report,
under the heading “Sex and Age at Maturity,” we find:

is only in its preliminary stages,
equent microscopic examination,
of the female striped bass become

Although this phase of the work
sectioning and staining, and sub:
make it appear probable that a few
mature by the end of their third year, while the majority attain ma-
turity at the end of their fourth year. This agrees well with the
results obtained by Scofield (1931) for the striped bass on the Pacific
coast.

With further reference to size and maturity, we find,
on page 26 of the same report, the following words:

Three-year-old striped bass, h
the spring and 46 cm. by Octobi
48 to 53 cm. over the same period

raged about 40 cm. inwe

while four-year-olds ranged from
time. But therewas a tremendous
measurements, and the subject isvariation about the mean in the

further complicated by the fact tl
tion was undoubtedly composed oi

it the population under investiga-
stocks from widely different areas
h varying growth rates.under Migrations), perhaps w

Using this report quite extensively in arriving at our
conclusions in respect to striped bass, we feel that if the
present apparent abundance of young fish is just a trick
of nature, or if the striped bass are actually and definitely
on the increase again, we can do no less than to help
Mother Nature by protecting these fish until they have
reached maturity, and, in accordance with the findings
of Professor Merriman, we therefore recommend that the
present law, chapter 349 of the Acts of 1937, relative to
the taking of striped bass by the use of seines, be amended
into a new and more drastic law which shall continue in
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force until the expiration of five years from the effective
date of the act.

In view of the fact that bluefish and white perch are
also lacking in sufficient quantities to warrant the whole-
sale netting and seining of them, and that for the time
being they should be allowed to reproduce, we recommend
that bluefish and white perch be included in the above
law relative to striped bass, with a few possible exceptions
in Dukes and Nantucket counties.

Tuna Fish.

It has been proposed to this Commission that we
consider recommending a law prohibiting the taking of
tuna fish by the use of nets within the territorial waters of
this Commonwealth. However, we feel that to recom-
mend such legislation at this time, in the absence of any
concrete evidence as to its worth, and in view of the fact
that we have a duty to perform in the interests of all
concerned, we do not feel justified in making any recom-
mendations of this nature at this time. Tuna fishing is
a new industry in this Commonwealth. The Commission
feels that it should be allowed to develop further before
any restrictive measures are adopted. An exhaustive
study of this industry is recommended.

Lobster.

Attendant at all of our meetings have been at least
one or two representatives of the lobster industry, but
at the hearings in Plymouth, Newr Bedford and Boston
very sizable delegations put in an appearance. Several of
the complaints of the lobster fishermen were: the com-
petition offered by the importation of lobsters from other
States and foreign countries; the present legal minimum
length; the difference of opinion between the producer
and dealer as to how lobsters should be graded; the pur-
chase by the Commonwealth of egg-bearing lobsters; and
here again is the well-worn complaint and unanimous
suggestion of the lobster fishermen present that the
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Bureau of Marine Fisheries should be provided with
boats suitable for the patrol work expected of them.

This Commission believes the importation of lobsters
from other States and foreign countries is of paramount
importance to the native lobster fishermen, and we
believe and recommend that a sincere study should be
made to find out what, if any, relief can be obtained so
as to insure our native fishermen a fair price for their
catch and not be subjected to too drastic foreign com-
petition.

Below we list totals of Massachusetts lobster fisheries
as reported for the past five years in comparison with
the importations from Canada over the same period:

Totals of Lobster Fishery as Reported for Past Five Years
Lobster Catch

Yv*p Number of Number of PminHs Number ofi ear. Licenses. Lobsters. Founds. value. Egg-Lobsters

1933 . . . 1,001 1,360,876 1,439,224 $334,425 33,155

1,400,464 1,767,440 387,282 32.0711934

1935 483, 54'

1936 30,91,496, ,099

1 184

Imported from Other States and Foreign Countries (Pounds)

Year. Other States. Canada.

1934 359,634 6,614,308

1935 340,000 5,795,426
1936 300,000 7,006,654
1937 - 8,252.982

Also of importance as well as interest is the fact that
frozen green tails (tails of the langousta) from Capetown,
South Africa, have been flooding the markets of New York
State and other fish-consuming States. They are also
finding their way into markets and hotels in this State,
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and in general are seriously affecting the sale of our own
Atlantic lobster (Americanus homarus).

This Commission therefore recommends that the
marketing and sale of all species of lobster or salt water
crawfish or crayfish be uniform, and that any establish-
ment of any kind selling any species of lobster other than
(.Americanus homarus), or selling salt water crawfish or
crayfish, post in a conspicuous place notice of such fact
and include notice of such facts on all menus or bills of
fare.

The present minimum legal length of SVie inches,
measuring from the rear of the eye socket to the rear of
the carapace shell, came in for considerable discussion.
The local lobster dealers are adverse to buying or handling
small chicken lobsters produced under this present
measure, and consequently will not pay the price for
these small lobsters that the fishermen must receive to
make it profitable. At certain times during the year,
especially during the seasons of heavy importations from
Canada and Nova Scotia, the market is flooded with
these small chicken lobsters, the bottom drops com-
pletely out of the market, and these chicken lobsters are
sold at four or five for $l. The native fishermen cannot
hope to produce lobsters at anywhere near that price,
and so he has no market for his product. The lobster
fishermen have practically unanimously agreed that a
lobster which measured 9 inches under the old measure
measuring from the bone protruding from the head to
the bone in the middle flipper of its tail laid on its back
in its natural length was just about as small as they
cared to take for the market. They also feel that to
increase the minimum legal length might have a tendency
toward increasing the supply of egg-bearing lobsters.

They are very much dissatisfied as a group with the
present minimum legal length, and strenuously urged
upon this Commission the adoption of recommendations
raising the minimum legal length to 3inches carapace
measure at once, and if this does not increase sufficiently
the size of marketable lobsters, it is further urged that
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the measure be increased to inches carapace measure-
ment at the next session of the Legislature. This Com-
mission feels that the increase in the minimum length
will work a distinct benefit for the Massachusetts lobster
fishermen, and we do not hesitate to make the recom-
mendation that the present minimum legal length be
raised to 3:! i e inches carapace measurement.

The present law relative to the purchase of egg-bearing
lobsters by the Commonwealth of Massachusetts is
contained in section 26 of Chapter 130 and reads as
follows;

Section 26, The supervisor shall, except as hereinafter provided,
purchase to the extent of the money provided therefor, and at a rate
not above the wholesale market price of other lobsters, lobsters with
eggs attached taken along the shores of the commonwealth. Who-
ever takes or handles any such lobsters with eggs attached which are
not marked as hereinafter provided may safely store the same in
lobster cars or sections of cars used for such purpose only, and shall
keep them separate from other lobsters until such time as the super-
visor or his agents gather and pay for the same. The supervisor or
his agents shall mark each lobster purchased hereunder by punching

a hole in any except the middle flipper of its tail, and shall liberate
said lobster in the vicinity of the place of purchase. The commis-
sioner in his annual budget estimates, filed pursuant to section three
of chapter twenty-nine, shall include a statement of appropriation or
appropriations recommended by him for the purpose of carrying out
the provisions of this section.

Some few years ago it was common practice among
more unscrupulous lobster fishermen to brush the eggs
from the berried lobster and then put the brushed lobster
in with the day’s catch. This practice was very detri-
mental to the lobster fisheries, but many fishermen could
not visualize the conditions that would result from con-
tinuing such a practice. For this reason, it was felt if
the State would purchase the egg-bearing lobsters at a
price not above the wholesale market price of other lob-
sters, mark such lobsters with a punch mark in the tail
and then liberate these lobsters in a vicinity within close
proximity of the place where they were taken, that it
would correct the situation.
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The money appropriated by the Legislature each year

to carry out the provisions of the above act would prove

to be grossly insufficient to purchase all of the egg-bearing
lobsters caught within the territorial waters of Massa-
chusetts during the year, if every fisherman should
suddenly decide to bring in all egg-lobsters he found in

his traps and sell them to the Commonwealth. However,

we are fortunate in having the large majority of our

fishermen realize that there can be no single factor more

conducive to better reproduction in the present lobster
population than by returning the egg-bearing lobsters

to their natural habitat immediately after discovering

them in their traps.
This Commission has listened to the many lobster

fishermen appearing before it, and it seems to be the

desire of the great majority of the fishermen, including

many of those who now sell egg-lobsters to the state

merely because some one else in their section sells to the

State, to put a stop to the present practice of purchasing
egg-bearing lobsters by the Commonwealth.

This Commission also consulted Mr. Barnes, manne

biologist, relative to this subject, and Mr. Barnes stated
he doubted very much if the purchase of these lobsters

under the present conditions, or any conditions, was o

sufficient benefit to warrant the continuance of this

policy. In view of all the circumstances, this Commission
feels that a continuous program of instructive education

is a far better policy to pursue, and we therefore recom-

mend that said section 26 of chapter 130 be repealed, and

the practice of purchasing egg-lobsters come to an end.

It is also recommended by this Commission tha an

intensive study be made of the buying and selling ot

lobsters, to the end that the different sizes of lobsters,

such as chicken, culls, selects, jumbo, etc., be standardized.

Shellfish.

Probably one of the most vexing problems to confront
this Commission is the shellfish problem. The shellfish
industry in Massachusetts is estimated at over two and
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one quarter millions of dollars annually, and without
doubt could be increased substantially. At every hearing
where shellfisheries have been discussed there has been
decided criticism of the existing conditions relative to
rules and regulations that have been promulgated in an
attempt to regulate the producing and marketing of
shellfish. There is a general feeling that the entire field
of shellfisheries is very much over regulated.

This Commission does not care to enter into any pro-
longed discussion of the present conditions until such
time as a thorough investigation of all phases of the
shellfish industry can be made. We feel that such an
investigation can be made with comparatively little
expense, owing to the fact that in 1928 and 1929 a com-
mission appointed by the General Court made a very
exhaustive study of this same situation, and by analyzing
the recommendations contained in the report, and by
holding a series of conferences among all persons in-
terested, including representatives of the State Depart-
ment of Public Health, and of the United States Public
Health Service, a definite policy regarding the shell-
fisheries can be established that will be satisfactory to
all concerned, and pave the way for arriving at the
satisfactory settlement of all problems relative to shell-
fisheries that may arise in the future. We therefore
recommend such a further co-operative study and in-
vestigation be made.

Grading of Fish.

At the hearing at the Fish Pier it was suggested that
this Commission recommend a change in section 74 of
chapter 94, making it possible to have four grades of fish
instead of three, as at present; or, if it is not advisable to
fix another grade, to add to the present “standard” grade
the following words; “or for further processing by freez-
ing, salting or smoking,” so that the definition for
“standard” as now appearing in section 74 of chapter 94
will read as follows:
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“Standard,” fish in suitable condition for immediate human con-
sumption as ’fresh fish or for further processing by freezing, salting
or smoking.

This Commission has given serious consideration to

this suggestion, and we believe that the present three
grades of “prime,” “superior” and “standard” are

sufficient. We further feel that the question of fish being
suitable for further processing by freezing, salting or

smoking is a question to be determined in each individual
case by the inspector, and we therefore make no recom-

mendations changing section 74 of chapter 94.

Herring.

In various places along our shores the waters are

abundantly supplied with herring, and many men are

now employed in the catching of these fish by the use of

torches or other artificial light.
There are many laws applicable to many places pro-

hibiting this practice. In some cases exceptions are
made whereby the selectmen of a town may issue per-

mits. We feel that if these laws are somewhat modified

it will give an opportunity to solicit and encourage the

establishment of a herring fishery in Massachusetts, and

in turn this will give an opportunity for more fishermen

to earn a livelihood. .

This Commission recommends that all laws relative
the display of torches or other artificial light for the

purpose of taking herring be repealed and a new law

enacted prohibiting the taking of herring m any of the

territorial waters of the Commonwealth by the use of

torches or other artificial light, except that the aldermen

of a city or the selectmen of a town may issue permits oi

such purposes, and may make rules and regulations con-

cerning the use of such permits.
'

We further recommend that any and all laws prohibiting
the use of nets and seines in any kind of fisheries in any

place shall not be deemed to prohibit the use of stop-nets,
so called, for the purpose of taking herring.
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New York Conference.
The chairman of the Commission, Newland H. Holmes,

and Commissioner Howard S. Willard attended the
Eastern States Marine Fisheries Conservation Conference
at the Park Central Hotel in New York on the 19th of
November, 1938.

The subject matter discussed at this conference was
a tentative program designed to secure an immediate plan
of approach to interstate action for the conservation of
marine fisheries. This Commission recommends that a
thorough study be made of this plan, and if it is found
that such plan will be beneficial to the fisheries of the
Commonwealth of Massachusetts, this Commission would
lend its co-operation.

Bureau of Marine Fisheries.

At several hearings it was intimated that with the
present organization of the Bureau of Marine Fisheries,
and the increased interest developing in salt water sport
fishing, it would only be a matter of time before the
commercial fishing industry of this Commonwealth would
be dominated and dictated to by the Division of Game
and Inland Fisheries, and it was suggested that the
Bureau of Fisheries should be an entirely separate unit
in the Department of Conservation.

This led to investigations of the laws under which the
present Bureau of Marine Fisheries operates. From this
investigation it appears that up to 1929 the Division of
Fisheries and Game had supervision over, and enforce-
ment of, all laws relating to commercial fisheries. In
1929 a bill was introduced into the Legislature to set
up a division of shellfisheries. Out of that bill came
chapter 372, which established the office of the State
Supervisor of Marine Fisheries, but left the office in the
Division of Fisheries and Game.

Chapter 329 of the Acts of 1933 changed the title of
the Division of Fisheries and Game to that of “Division
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of Game and Inland Fisheries.” Apparently the intent
of this act was to make the Division of Game and Inland
Fisheries a unit by itself, and the Bureau of Fisheries a
separate unit also, but the law creating the office of the
State Supervisor of Marine Fisheries was not changed,
and the result was no improvement over existing condi-
tions. This Commission unanimously agrees and recom-
mends that the Bureau of Marine Fisheries should be
separated entirely from the Division of Game and Inland
Fisheries immediately, and set up as a separate unit in
the Department of Conservation. On this point we can
do no better than to quote excerpts from the biennial
report of the commission on fisheries of Virginia, ending
June 30, 1927:

. . . Nothing could be more unlike than commercial fisheries and
the sportsmen’s field of hunting and rod fishing. One a sport, the
other a business for a livelihood. One pastime, the other work. One
pursued by sportsmen, and the other by hard-fisted working men or
employers of labor. Acting upon these conditions the two were sepa-
rated entirely. . . . The turn of affairs, we think, was indeed fortu-
nate, for immediately following the divorce of the two commissions
the circumstances confronting the commercial fisheries required all
the thought, time, patience, energy and labor that could be given.
The commission on game and inland fisheries, on the other hand,
has been given new life and vision in having concentrated upon
its objectives the thought and enthusiasm of a commission . . .

well-grounded and informed as to the conservation of wild life in
Virginia. . . .

We further unanimously agree that chapter 291 of the
Acts of 1933, relating to the advertising and marketing
of fish, should be repealed, and all powers and duties
conferred under the provisions of said chapter be trans-
ferred to chapter 130 of the General Laws and placed
under the supervision of the Bureau of Marine Fisheries;
and that all powers and duties contained in section 8 of
chapter 21, General Laws (Tercentenary Edition), as it
now exists relative to fish inspection, be consolidated
into the State Bureau of Marine Fisheries. We also
unanimously agree that, in addition to the consolidation
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of advertising and marketing of fish and fish inspection
service into the Bureau of Marine Fisheries, there should
exist in the Bureau an efficient biological and statistical
unit, with sufficient equipment and personnel operating
under the direction of the supervisor to conduct biological
and statistical investigations and other technical investi-
gations relative to marine fisheries. We further unan-
imously agree and recommend that the Bureau of
Marine Fisheries be supplied with suitable boats to more
efficiently carry on the patrol work required of them.

In conclusion we unanimously agree and recommend
that this Commission be revived and continued until
the next biennial session of the Legislature, with such
sums of money not to exceed $5,000 as may be appro-
priated by the ways and means committee, for the
purpose of making further studies relative to the recom-
mendations for which this Commission is not submitting
legislation at this time.

Conclusions and Recommendations.

All of the conclusions and recommendations of this
Commission are contained in the foregoing pages, but
so that there may be no confusion we are restating them
here:

1. That all laws relative to dragging remain as is,
except that the penalties for violations of these laws
shall be made uniform throughout the Commonwealth.
(Appendix I.)

2. That the present law, chapter 349 of the Acts of
1937, relative to the taking of striped bass by the use of
seines, be amended into a new and more drastic law
which shall continue in force until the expiration of five
years from the effective date of the act. (Appendix II.)

3. That no legislation be enacted at this time relative
to the taking of tuna fish within the territorial waters
of the Commonwealth by the use of seines. (No legisla-
tion attached.)

4. That a sincere study be made of the importation of
lobsters from other States and foreign countries, to find



[Jan..HOUSE No. 2020.28

out what, if any, relief can be obtained so as to insure
our native fishermen a fair price for their catch and not
be subjected to too drastic foreign competition. (No
legislation attached.)

5. Any establishment selling any species of lobster
other than the species known as Americanus homarus,
or salt water crayfish or crawfish, post in a conspicuous
place notice of such fact and include such facts on all
menus and bills of fare. (Appendix VII.)

6. That the minimum legal length of lobsters be
increased to 3%e inches carapace measure. (Appendix
VII.)

7. That the practice of the Commonwealth of Massa-
chusetts of purchasing egg-bearing lobsters be discon-
tinued. (Law relative to purchase of egg-bearing lobsters
omitted from new chapter 130.) (Appendix VII.)

8. That an intensive study be made of the buying and
selling of lobsters, to the end that the different sizes of
lobsters, such as chicken, selects, jumbo, etc., may be
standardized. (No legislation attached.)

9. That a further co-operative study and investigation
of the shellfisheries be made. (No legislation attached.)

10. That no legislation be enacted at this time relative
to adding another grade to the present three grades of
fish, as set forth in section 74 of chapter 94 of the General
Laws (Tercentenary Edition). (No legislation attached.)

11. That all laws relative to the taking of herring

by the use of torches or other artificial light be repealed
and a new state-wide law' be enacted. (Appendix III.)

12. That any and all laws prohibiting the use of nets

and seines in any kind of fisheries in any place shall not

be deemed to prohibit the use of stop-nets, so called, for
the purpose of taking herring. (Appendix III.)

13. That a study be made of the plan for interstate co-

operation on marine fisheries. (No legislation attached.)

14. That a Bureau of Marine Fisheries be established m

the Department of Conservation, free and independent
of the Division of Game and Inland Fisheries. (Appen-
dix VI.)
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15. That the advertising and marketing of fish be con-
solidated into the Bureau of Marine Fisheries. (No
legislation attached.)

16. That the fish inspection sendee be placed in the
Bureau of Marine Fisheries. (Appendix VI.)

17. That the Bureau of Marine Fisheries shall organize
an efficient biological and statistical unit. (No legisla-
tion attached.)

18. That the Bureau of Marine Fisheries shall be
supplied with suitable boats to more efficiently carry
on the patrol work required of them. (Appendix IV.)

19. That this Commission be revived and continued
to make further studies relative to the recommendations
for which this Commission is not submitting legislation at
this time. (Appendix V.)

These recommendations should be divided into two
divisions, those for which immediate legislation is
attached hereto, and those for which no immediate legisla-
tion is submitted.

NEWLAND H. HOLMES.
FREDERICK H. TARR, Jr.
HOWARD S. WILLARD.
THOMAS A. BARNES.
M. M. PRADA.
JOHN E. TROY, Jr.
THOMAS F. BRADLEY.
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In the Year One Thousand Nine Hundred and Thirty-Nine

\n Act to amend the penalty clauses contained

in any acts relative to the taking of pish by the

USE of otter trawls.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Whoever violates any of the provisions
2 of chapter one hundred and seven of the acts of
3 nineteen hundred and eleven; section one hundred
4 and twenty-two of the Revised Laws; chapter one
5 hundred and fifty-eight, chapter two hundred and
6 thirty-eight, chapter two hundred and thirty-nine,
7 and chapter four hundred and twelve of the acts of
S nineteen hundred and thirty-six; chapter sixty-six
9 and chapter eighty-six of the acts of nineteen hundred

10 and thirty-one; chapter three hundred and twenty-
-11 seven of the acts of nineteen hundred and twelve;
12 chapter thirty-five of the acts of nineteen hundred
13 and twentv-three; and in anv other acts relative to the

PROPOSED LEGISLATION.

Appendix I.

Cfje Commontoealtf) of c^asoacinisetts
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14 taking of fish by the use of otter trawls, shall be pun-
-15 ished by a fine of not less than one hundred dollars
16 nor more than five hundred dollars, or by imprison-
-17 ment for not more than thirty days, or both.

1 Section 2. The penalty clauses contained in the
2 chapters referred to in section one, and any other acts
3 i dative to the taking of fish by the use of otter trawls,
4 are hereby repealed.
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(

Appendix 11.

In the Year One Thousand Nine Hundred and Thirty-Nine.

4n Act regulating the taking by nets or seines

OF BLUEFISH, STRIPED BASS, AND WHITE PERCH.

Be it enacted by the Senate and House of Repre-

sentatives in General Court assembled, and by the

authority of the same, as follows:
1 Section 1. No person shall, except as hereinafter
2 provided, take with any net or seine any bluefish,

3 striped bass or white perch within the territorial
4 waters of this commonwealth, within one half mile

5 of the shore line. It shall not be a violation of this

6 section for any person using a seine in fishing for

7 mackerel, or any other fish for the catching of which
8 its use is permitted, to take any bluefish, striped bass

9 and white perch in the aggregate to a number not

10 exceeding ten per cent of his total catch, oi to a num

11 ber in excess of such ten per cent if such catch is

12 immediately returned, alive, to the waters whence

13 it was taken.

1 Section 2. No person shall sell or offer for sale any

2 striped bass wherever taken which measures less than

3 twenty inches in length. Violation of any provision

Clje Commontocaltl) of
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4 of this act shall be punished by a fine of not less than
5 fifty nor more than three hundred dollars.

1 Section 3. Chapter three hundred and forty-nine
2 of the acts of nineteen hundred and thirty-seven is
3 hereby repealed.
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Appendix 111.

In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act prohibiting the taking of fish by the means
OF TORCHES OR OTHER ARTIFICIAL LIGHT.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. It shall be unlawful for any person to
2 take fish in any of the territorial waters of the com-
-3 monwealth by the means of torches or other artificial
4 light; provided, however, that the aldermen of cities
5 or the selectmen of towns may issue permits for the
6 taking of fish by such means under such rules and
7 regulations relative to such permit as they are hereby
8 authorized to make.

1 Section 2. All acts or parts of acts prohibiting or
2 regulating the taking of fish by means of torches or
3 other artificial light in the territorial waters as defined
4 in section one of chapter one hundred and thirty are

5 hereby repealed.

1 Section 3. The provision of any act or parts of acts
2 relative to the use of nets or seines shall not be deemed
3 to prohibit the use of stop-nets, so called, for the
4 purpose of taking herring.

Cbc Commontoealtf) of Massachusetts
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Appendix IV.

In the Year One Thousand Nine Hundred and Thirty-Nine.

Resolve authorizing the expenditure of not over
TWENTY THOUSAND DOLLARS FOR THE PURCHASE OF

ADDITIONAL BOATS FOR THE STATE BUREAU OF MARINE
FISHERIES.

1 Resolved, That the department of conservation is
2 hereby authorized to expend not more than twenty
3 thousand dollars, as may be hereinafter provided, for
4 the purchase of additional boats to patrol the terri-

-5 torial waters of the commonwealth in conservation
6 work and enforcement of the marine fisheries laws.

Cj)t Commontoealtl) of Qiassadjusetts
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In the Year One Thousand Nine Hundred and Thirty-Nine.

Resolve reviving and continuing the commission
ESTABLISHED TO INVESTIGATE AND STUDY THE LAWS

OF THE COMMONWEALTH RELATING TO MARINE
FISHERIES.

1 Resolved, That the special legislative recess commis-
-2 sion, operating under authority of the provisions of
3 chapter thirty-two of the acts of nineteen hundred and
4 thirty-eight, be hereby revised and continued to
5 complete its studies and recommendations relative
6 to the laws relating to the marine fisheries of the
7 commonwealth. Facilities of the departments of the
8 commonwealth having to do with the subject matter
9 of this resolve shall be available to said commission.

10 Said commission may expend for expert, clerical
11 and other services and expenses, including travel,
12 such sums not exceeding in the aggregate five thousand
13 dollars as may hereinafter be appropriated. Said
14 commission shall report to the general court the
15 result of its study and consideration hereunder and
16 its recommendations, if any, together with drafts of
17 legislation necessary to carry said recommendations
18 into effect by filing the same with the clerk of the
19 house of representatives on or before the first Wednes-

-20 day in the next biennial session.

Appendix V.

Cfte Commontoealtf) of S@assact)Uoctts
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In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act to amend certain sections of chapter twenty-

one OF THE GENERAL LAWS (TERCENTENARY EDITION),
AS AMENDED BY CHAPTER SEVENTY-FIVE OF NINETEEN
HUNDRED AND THIRTY-THREE, CHAPTER THREE HUNDRED

AND TWENTY-NINE OF NINETEEN HUNDRED AND THIRTY-

THREE, CHAPTER THREE HUNDRED AND FORTY OF NINE-

TEEN HUNDRED AND THIRTY-FOUR, AND CHAPTER POUR
HUNDRED AND THIRTEEN OF NINETEEN HUNDRED AND

THIRTY-SEVEN, RELATIVE TO THE OFFICE OF THE STATE

SUPERVISOR OF MARINE FISHERIES AND THE OFFICE OF

THE STATE INSPECTOR OF FISH.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Section one of said chapter twenty-one,
2 as amended, is hereby further amended by striking
3 out said section one and inserting in place thereof the
4 following:
5 Section 1. There shall be a department of conserva-
-6 tion, consisting of a division of forestry, a division of
7 game and inland fisheries and a division of parks,
8 each under the charge of a director, and a bureau of
9 marine fisheries under the charge of a state super-

Appendix VI.

Che Commontoealth of Massachusetts
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10 visor of marine fisheries. The departments shall be
11 under the supervision and control of a commissioner
12 of conservation. The directors and the supervisor
13 shall act as an advisory council to the commissioner.

1 Section 2. Section three of said chapter twenty-
-2 one is hereby amended by inserting after the word
3 “divisions” in the fourth line the following words;
4 and the bureau, - so that said section three
5 will read as follows: Section 3. The commissioner
6 shall be the executive and administrative head of
7 the department. He shall be designated by the
8 governor as a director of one of the divisions, but
9 shall receive no salary as such director. He shall

10 supervise the work of the divisions and the bureau
11 and shall have charge of the administration and en-
-12 forcement of all laws which it is the duty of the depart-
-13 ment to administer and enforce, and shall direct all
14 reports and investigations.

1 Section 3. Section seven of said chapter twenty-
-2 one, as amended by chapter three hundred and twenty-
-3 nine, section three, of the acts of nineteen hundred
4 and thirty-three, and chapter four hundred and thir-
-5 teen, section one, of the acts of nineteen hundred and
6 thirty-seven, is hereby further amended by striking
7 out said section and inserting the following: ■—

8 Section 7. The directormay, subject to the approval
9 of the commissioner, appoint and remove such ex-

-10 perts, conservation officers, clerical and other assist-
-11 ants as the work of the inland fisheries and game may
12 require, and their compensation shall be paid by the
13 commonwealth. The director may also appoint
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14 deputy conservation officers who shall serve without
15 compensation.
16 Conservation officers and deputy conservation offi-
-17 cers may be authorized by the commissioner to act
18 as marine fisheries inspectors and deputy marine
19 fisheries inspectors.

1 Section 4. Section eight of said chapter twenty-one
2 is hereby amended by striking out said section eight
3 and inserting in place thereof the following:
4 Section 8. Upon the expiration of the term of office
5 of a supervisor of the bureau of marine fisheries, his
6 successor shall be appointed for five years by the
7 governor, with the advice and consent of the council.
8 The supervisor shall be qualified by training and
9 experience to perform the duties of his office, and shall

10 receive such salary, not to exceed five thousand dollars,
11 as the governor and council may determine.
12 The supervisor shall be allowed the necessary
13 traveling expenses for himself and his employees in-
-14 curred in the dispensing of their duty.

1 Section 5. A new section nine shall be inserted
2 in said chapter twenty-one, to read as follows: —-

3 Section 9. The supervisor may, subject to the
4 approval of the commissioner, appoint and remove
5 such experts, marine fisheries inspectors, clerical and
6 other assistants as the work of the bureau of marine
7 fisheries may require, and their compensation shall
Bbe paid by the commonwealth. The supervisor may
9 also appoint deputy marine fisheries inspectors who

10 shall serve without compensation.
11 Marine fisheries inspectors and deputy marine
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12 fisheries inspectors may be authorized by the com-
-13 missioner to act as conservation officers and deputy
14 conservation officers.

1 Section 6. A new section ten shall be inserted in
2 said chapter twenty-one, to read as follows: -
3 Section 10. There shall be a state inspector of fish
4 serving in the bureau. Upon the expiration of the
5 term of office of a state inspector of fish, his successor
6 shall be appointed for three years by the governor,
7 with the advice and consent of the council. The state
8 inspector shall receive such compensation as may be
9 fixed by the governor and council. The state inspec-

-10 tor of fish shall have general direction of the marine
11 fisheries inspectors appointed under section nine and
12 assigned by the supervisor to the fish inspection unit.

1 Section 7. Section eighty-one of chapter ninety-
-2 four of the General Laws (Tercentenary Edition)
3 is hereby amended to read as follows:
4 Section SI. The supervisor, the state inspector of
5 fish, and marine fisheries inspectors shall enforce sec-
-6 tions seventy-four to eighty-three, inclusive, and sec-
-7 tion eighty-eight A, and may inspect all fish offered
8 or exposed for sale or kept with intent to sell, and for
9 such purpose may enter any place where fish is stored,

10 kept, offered or exposed for sale. If on inspection
11 it is found that such fish is tainted, diseased, corrupted,
12 decayed, unwholesome or unfit for food from any
13 cause, the supervisor, the state inspector of fish, and
14 marine fisheries inspectors shall seize and cause the
15 same to be destroyed forthwith or disposed of other-
-16 wise than for food. All money received by the super-
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17 visor or inspector for fish disposed of as aforesaid,
18 after deducting the expense of said seizure and dis-
-19 posal, shall be paid to the owner of such fish. The
20 supervisor of the bureau of marine fisheries of the
21 department of conservation shall from time to time
22 make rules and regulations necessary for the enforce-
-23 ment of sections seventy-four to eighty-three, inclu-
-24 sive, and section eighty-eight A.
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Appendix Yll .

In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act to amend the laws relative to marine fish

AND FISHERIES, INCLUDING CRUSTACEA AND SHELL-

FISH.

1 Chapter one hundred and thirty of the General
2 Laws (Tercentenary Edition), as amended by chapter
3 three hundred and twenty-nine, section two, of the
4 acts of nineteen hundred and thirty-three, and as
5 further amended by various other acts, is hereby
6 repealed and the following new chapter inserted in
7 its place;

8

Marine Fish and Fisheries.9

10 DEFINITIONS AND RULES OF CONSTRUCTION.

11 Section 1. In this chapter, unless hereinafter or
12 therein otherwise stated, the following meanings and
13 the following rules of construction shall apply:
14 “Bureau”, the state bureau of marine fisheries.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

CJ)e <£ommonU)caltt) of

Chapter 130.
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“Closed season”, the time during which fish
cannot lawfully be taken.

15
16

“Coastal waters” shall include all waters of the
commonwealth within the rise and fall of the tide,
but not within or above any fishway or dam; also
all such waters between the rise and fall of the tide
and the marine limits of the jurisdiction of the
commonwealth.

17
18
19
20
21
22

Commissioner”, the commissioner of conserva23
tion.24

“Dealer”, any person who commercially handles25
fish.26

“Department”, the department of conservation.27
“Deputy marine fisheries inspector”, any deputy

marine fisheries inspector appointed under the
provisions of section nine.

28
29
30

“Fish”, any crustacean or marine fish either free-
swimming or free-moving, and any shellfish or sea
worms, whether or not imbedded in the soil. All
provisions of this chapter relative to fish shall, so
far as apt, apply also to lobster meat and crab meat
after the same has been taken from the shell.

31
32
33
34
35
36

The verb “to fish” in all of its moods and tenses,
to take or to attempt to take fish by any method or
means, whether or not such method or means results
in their capture.

37
38
39
40
41 “Marine fisheries”, all fisheries within the marine

fisheries jurisdiction.42
43 “Marine fisheries inspector”, any marine fisheries

inspector appointed under the provisions of section
nine.

44
45
46 “Marine fisheries jurisdiction”, the marine fish-

eries jurisdiction shall include the coastal waters as
defined above, and shall, in so far as the introduction

47
48



HOUSE — No. 2020. [Jan.44

40 and propagation of anadromous salt-water fish is
concerned, extend to fishways, stream improvement
and spawning grounds in tidal streams.

50
51

“Person”, any person, firm, association or cor-
poration.

■52
53

“Supervisor”, the state supervisor of the bureau
of marine fisheries.

54
oo

“Territorial waters”, the same waters as defined
under coastal waters.

56

57

A person who knowingly counsels, aids or assists
in a violation of any provision of this chapter, or
knowingly shares in any of the proceeds of said
violation by receiving or possessing the marine fish,
shall be deemed to have incurred the penalties im-
posed thereby upon the person guilty of such viola-
tion.

58
59
60

61
62
63
64

Whenever the taking of fish, is allowed by law,
reference is had to taking by lawful means and in
lawful manner.

65
66
67

Unless the context otherwise requires, any ref-
erence to the taking or having in possession of fish,
shall include the taking or having in possession of
any part or portion thereof.

68
69
70
71

72 GENERAL PROVISIONS.

73 Section 2. Licenses or permits issued by the
74 supervisor under this chapter may be suspended or

75 revoked for cause by him.
76 Section 3. Any town clerk issuing any licenses
77 under authority of this chapter may, except as
78 otherwise provided by law, retain for his own use
79 twenty-five cents from the fee for each such license.
80 Section 4- Whoever loses or by mistake or acci-
-81 dent destroys his license or permit may, upon appli-
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cation to the supervisor or to the town clerk of the
town issuing the same, and upon payment of a fee
of fifty cents, receive a duplicate license; provided,
that such application is accompanied by an affidavit
setting forth the circumstances of said loss, and also
if application is made to the supervisor, in any case
where he did not issue the original license, by a state-
ment from the person who issued the original license
or his successor in office, which statement shall con-
tain the number and form of the license, the date of
its issue, and a personal description of the licensee.

82
83
84

85

86
87

ss
89

90
91
92

Section 5. The supervisor and the clerk of every
town shall make a record, in books kept therefor, of
all licenses issued by them, respectively, and shall
date each license as of the date of issue; and no other
date shall be placed on such license. Such books
shall be supplied by the bureau, shall be the property
of the commonwealth, shall be open to public in-
spection during the usual office hours of the town
clerk, or the supervisor, as the case may be, and shall
be subject at all times to audit and inspection
by the supervisor, by the state auditor or by the
comptroller or by their respective agents. Every
town clerk shall, on the first Monday of every month,
pay to the bureau all moneys received by him for
licenses issued during the month preceding, except the
fees retained under section three. All such remit-
tances shall be by check, United States post office
money order, express money order, or in lawful
money of the United States. Every town clerk shall,
within thirty days, next succeeding January first in
each year, return to the bureau all license books re-
ceived during the year preceding, including all stubs
and void and unused licenses. Any town clerk

93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
no
11l
112
113
114
115
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violating any provision of this section shall be
punished by a fine of not less than fifty nor more than
five hundred dollars, or by imprisonment for not less
than one month nor more than one year, or both.

116
117
118
119

Section 6. Unless otherwise specifically provided
by law, every license or permit issued under this
chapter held by any person found guilty of a violation
of any provision of this chapter or of any rule or
regulation made under authority hereof, in addition
to any other penalty provided, shall be suspended for
three months for a first offence, six months for a
second offence, and one year for a third offence, and
for one year for each additional offence. No person
shall be given a license or permit of any kind under
authority of this chapter during the period of such
suspension. Each license or permit so suspended
shall be immediately returned by the holder thereof
to the supervisor. No fee received for a license or
permit suspended under this section shall be refunded
to the holder of such license or permit. Whoever
violates any provision of this section or is in any way
a party to such violation shall be punished by a fine
of not less than ten nor more than fifty dollars, or by
imprisonment for not more than one month, or both.

120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139

140 MISCELLANEOUS POWERS AND DUTIES OP THE SUPER-

-141 VISOR, MARINE FISHERIES INSPECTOR, ETC.VISOR, MARINE FISHERIES INSPECTOR, ETC.

142 Section 7. The supervisor, inspectors, deputies
143 and members of the state police shall enforce the laws
144 relating to marine fisheries. Each inspector, when
145 on duty, shall wear and display a metallic badge
146 bearing the seal of the commonwealth and the words
147 “marine fisheries inspector”, as the case may be,
148 together with a number to be assigned by the super-



1939.] HOUSE —No. 2020. 47

visor. The supervisor, with the approval of the
governor, may in writing authorize any inspector to
have in his possession and carry a revolver, club
and bill, handcuffs, twister, or any other weapon or
article required in the performance of his official duty.

149
150
151
152
153

Section 8. Whoever, not being an inspector or
deputy, possesses or wears any badge described in the
preceding section, or in any way impersonates an
inspector or deputy shall be punished by a fine of not
less than ten nor more than fifty dollars.

154
155
156
157
158

Section 9. The supervisor, inspectors and deputies
may, in the performance of their duties, enter upon
or pass over any wharf, dock, barge, float or boat,
and may enter upon or pass through and over private
lands, whether or not covered by water.

159
160
161
162
163

Section 10. The supervisor, inspectors and dep-
uties shall have and exercise throughout the com-
monwealth, for the enforcement of the laws relating
to .marine fish or fisheries, all the powers of con-
stables, except the service of civil process, of shellfish
constables, and of police officers.

164
165
166
167
168
169

Section 11. The supervisor, any marine fisheries
inspector or deputy, or any police officer or any other
officers qualified to serve criminal process, may,
without a warrant, search any boat, vessel, car, bag,
box, locker, package, crate, any building other than
a dwelling house, any motor vehicle as defined in
section one of chapter ninety, or other vehicle, or
any other personal property in which he has reason-
able cause to believe, and does believe, that fish
frequenting the coastal waters or other waters within
the marine fisheries jurisdiction were, or are, being
taken, held, kept, possessed, transported or held for
transportation or sale in violation of law, may be

170
171
172
173
174
175
176
177
178
179
180
181
182
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found, and may seize any such fish there found,
which shall be disposed of to the best interests of the
commonwealth, and may seize any boat, vessel, car,
bag, box, locker, package, crate, any motor vehicle
as defined in section one of chapter ninety, or other
vehicle, or any other personal property used in a
violation of the marine fisheries law's and hold the
same for the forfeiture.

183
184
185
186
187
188
189
190

Such officers may arrest without a warrant any
person found violating any provision of this chapter,
or any ordinance, rule or regulation made under
authority thereof, or any other provision of law
relative to marine fisheries.

191
192
193
194
195

Section 12. The supervisor, a marine fisheries
inspector or deputy, or any member of the state
police, may request any person wdiom he reasonably
believes to be engaged in unlawfully fishing, or to be
unlawfully in possession of fish, or to be in posses-
sion of fish unlawfully taken, to forthwith display
for inspection all fish then in his possession, and may
arrest without a warrant a person refusing or failing
to comply with such request.

196
197
198
199
200
201
202
203
204

Section 13. Any person violating any of the
provisions of the preceding section shall be punished
by a fine of not less than ten nor more than twenty-
five dollars.

205
206
207
208

Section 14- The supervisor may destroy from
time to time license books, stubs, licenses and license
blanks after the same have been properly audited by
the state auditor, and such other documents as the
supervisor deems advisable, after the same have been
noted on the official records.

209
210
211
212
213
214

Section 15. The supervisor or his agents, when so
authorized by him, may take marine fish at any time

215
216
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217 or in any manner for purposes connected with prop-
-218 agation or scientific observation.
219 Section 16. The supervisor may investigate ques-
-220 tions relating to marine fisheries, and may, personally
221 or by assistants, institute and conduct inquiries per-
222 taining to such questions.
223 Section 17. The supervisor may establish and
224 maintain properties, estuaries, creeks or other arms of
225 the sea, and the necessary land thereto adjoining, at
226 such places as he may select for the purpose of
227 scientific investigation, propagating and rearing
228 marine fish, if such occupations and use do not
229 impair the private rights of any person or materially
230 obstruct navigable waters. Notice of such occupa-
231 tion and use and the purpose thereof shall be con-
232 spicuously posted by the supervisor at the nearest
233 points to said properties, estuaries, creeks or other
234 arms of the sea, and shall be recorded in the registry
235 of deeds in the county or district where they are
236 situated.
237 Section 18. Whoever without right enters in or
238 upon any building or other structure or any area of
239 land, flats or water, set apart and used by or under
240 authority of the supervisor for conducting scientific
241 experiments or investigations or for propagation,
242 after the supervisor has caused printed notices of
243 such occupation and use and the purposes thereof
244 to be placed in a conspicuous position upon any such
245 building or other structure or adjacent to any such
246 area of land, flats or water, and whoever injures or
247 defaces any such building or other structure or any
248 notice posted as aforesaid, or injures or destroys any
249 property used in such experiments or investigations
250 or for such purposes, or otherwise interferes therewith,
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251 shall be punished by a fine of not less than fifty nor
more than two hundred dollars, or by imprisonment
for not more than six months.

252
253
254 Section 19. If the supervisor determines that any

marine fisheries of the commonwealth are of sufficient
value to warrant the prohibition or regulation of the
discharge or escape of sawdust, shavings, garbage,
ashes, acids, oil, sewage, dyestuffs, or other waste
material from any sawmill, manufacturing or me-
chanical plant, or dwelling house, stable or other
building, which may, directly or indirectly, materially
injure such fisheries, the supervisor shall by a written
order sent by mail to or served upon the owner or
tenant thereof prohibit or regulate the discharge or
escape therefrom of any or all such injurious sub-
stances into such coastal waters, as the case may be.
Such order shall take effect in ten days after its date,
and may be revoked or modified by the supervisor
at any time. Before any such order is made, the
supervisor shall, after reasonable notice to all parties
in interest, give a public hearing in the county where
the sawmill, manufacturing or mechanical plant,
dwelling house, stable or other building to be affected
by the order is located, at which hearing any person
shall be heard. Upon petition of any party aggrieved
by such order, filed within six months after its date,
the superior court may, in equity, after such notice
as it deems sufficient, hear all interested parties, and
annul, alter or affirm the order. If such petition is
filed by the party aggrieved within ten days after the
date of said order, said order shall not take effect,
unless such petition shall be dismissed, until altered
or affirmed as aforesaid. Whoever, in violation of
any order of the supervisor, of which he has had due
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285 notice hereunder and which has taken effect, or in
286 violation of any order of said court made hereunder,
287 discharges from such plant or building under his
288 control any of the aforesaid materials, the discharge
289 of which therefrom is forbidden by such order, or
290 suffers or permits the same to be discharged or to
291 escape from such plant or building into any inland
292 or coastal waters of the commonwealth, shall be
293 punished by a fine of not less than fifty nor more than
294 twe hundred dollars.
295 Section 20. Except in case of emergency imperil-
296 ling life or property, or of unavoidable accident,
297 whoever from any sources other than those designated
298 in the preceding section puts, throws, discharges or
299 suffers or permits to be discharged or to escape into
300 any coastal wr aters of the commonwealth any oil,
301 or any poisonous or other substance, whether simple,
302 mixed or compound, which may directly or indirectly
303 materially injure the fish, fish spawn or seed therein,
304 or takes any such fish by such means, or whoever
305 kills or destroys fish in such waters by the use of
306 dynamite or other explosives, or takes any such fish
307 by such means, or explodes dynamite or other ex-
308 plosives in such waters, shall be punished by a fine
309 of not less than fifty nor more than five hundred
310 dollars, or by imprisonment for not more than one
311 year. This section shall not apply to operations of
312 the United States, or of the commonwealth or a
313 political subdivision thereof, nor to operations
314 authorized or permitted thereby, nor to the use of
315 explosives for raising the body of a drowned person
316 Section 21. Whoever, contrary to the provisions
317 of either of the two preceding sections, himself, or
318 by his agent or servant, does, or allows or suffers to
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be done, any act causing damage to the fisheries
therein named shall be liable in tort, in twice the
amount of damage thereby done, to the town where
such damage occurs on account of any injury to the
public fisheries within its limits, and to any injury
to the public fishery rights therein on account of any
injury to his private fishery rights.

319
320
321
322
323
324
325

Section 22. The supervisor, marine fisheries in-
spectors, deputies and members of the state police
may seize and remove, summarily if need be, at the
expense of the owner using and maintaining the
same, all illegal obstructions, except dams, mills or
machinery, to the passage of salt-water fish coming
into fresh water to spawn. The supervisor may
examine all dams or obstructions upon coastal rivers
and streams where the law requires fish ways to
be maintained or where in his judgment fish ways
are needed, and he shall determine whether the fish
ways, if any, are suitable and sufficient for the
passage of such fish in such brooks, rivers and
streams, or whether a fish way is needed for the
passage of such fish over such dam or obstruction;
and shall prescribe by written order what changes
or repairs, if any, shall be made therein, and when,
how and where a new fish way shall be built, and at
what times the same shall be kept open, and shall
serve a copy of such order upon the owner of the
dam or obstruction. A certificate of the supervisor
that service has been so made shall be sufficient proof
thereof. The supreme judicial or superior court shall,
on petition of the supervisor, have jurisdiction in
equity or otherwise to enforce any such order and to
restrain any violation thereof.

6 Zb

327
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330
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343
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Section 23. Any owner of such a dam or obstruc-352
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tion, who refuses or neglects to keep open or main-
tain a fish way at the times prescribed by the super-
visor, shall forfeit fifty dollars for each day of such
refusal or neglect.

353
354
355
356

Section 24. If the supervisor deems that a passage
for fish should be provided, or if he finds that there
is no fish way or an insufficient fish way in or around
a dam where a fish way is required by law to be
maintained, or where in his judgment a fish way is
needed, he may enter with workmen and materials
upon the premises of the person required to maintain
a fish way there, and may, at the expense of the
commonwealth, if in his opinion the person required
by law to construct or maintain such fish way is
unable to afford such expense, otherwise at the
expense of the owner of such dam, improve an
existing fish way, or cause one to be constructed if
none exist, and may, if necessary, take the land of
any other person who is not obliged by law to main-
tain said fish way; and if a fish way has been con-
structed in accordance with this section, he shall not
require the owner of the dam to alter such fish way
within five years after its completion.

357
358
359
360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376 Section 25. All damages caused by taking land

under the preceding section shall, upon the applica-
tion of either party, be recovered from the common-
wealth under chapter seventy-nine. The amount so
recovered shall be a charge against the person re-
quired by law to construct and maintain such fish
way, and shall be recovered in contract in the name
of the commonwealth, with costs and with interest
at the rate of twelve per cent per annum.

377
378
379
380
381
382
383
384
385 Section 26. The mayor of a city or the selectmen

of a town may designate as shellfish constables one386
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387 or more constables in his or their city or town,
388 however elected or appointed, for the detection and
389 prosecution of violations of local ordinances, rules
390 or regulations relative to shellfish or shellfisheries.

General Provisions.391

Section 27. The supervisor shall devise a system
of statistical information useful to the marine fish
industries of the commonwealth and shall compile
information obtained thereunder. Upon the request
of the supervisor the commissioner may require for
such purposes the attendance of witnesses and the
production of books and documents, and the com-
missioner may examine witnesses on oath; and such
witnesses shall be examined in the same manner and
paid the same fees as in civil actions in the superior
court. The supervisor shall prepare from tune to
time and distribute bulletins and reports embodying
statistical and other information relative to marine
fisheries and the state secretary shall cause to be
printed for distribution to such industries such
numbers of such bulletins and reports as the com-
mission on administration and finance may approve.
The supervisor may also conduct certain biological
research for the purpose of conserving and increasing
the supply of fish in the coastal waters. He shall
also assist and co-operate with local authorities in
the promulgation of rules and regulations for the
purpose of better control and conservation of such
fish.

392
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Section 28. The supervisor shall assist and co-
operate with local authorities in the promulgation of
rules and regulations for the purpose of better control
and conservation of such fish. He shall also assist

416
417
418
419
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420 and co-operate with coastal cities and towns for the
purpose of increasing the supply of shellfish and421
exterminating the enemies thereof within their422

423 borders, and for this purpose may expend such sums

424 as may be appropriated therefor. The expenditure
425 of any funds so appropriated shall be apportioned
426 by the supervisor among said coastal cities and towns
427 in such amounts as will, in his opinion, effect the
428 greatest amount ofrelief and assistance to the shellfish
429 industry; provided, that no money shall be expended
430 hereunder in any such city or town for the purpose
431 of such relief or assistance unless such city or town,
432 within one year prior to the date of such expenditure,
433 shall have appropriated and spent an amount equal
434 to at least one fourth of the total cost of such work.
435 The work of increasing the supply of shellfish and
436 exterminating the enemies thereof in coastal cities
437 and towns aided hereunder shall be done, and ex-
438 penditures therefor shall be made in such manner as
439 the supervisor may determine and in accordance with
440 rules and regulations which the supervisor shall make
441 with respect thereto, which rules and regulations he
442 is hereby authorized to make and enforce.
443 Section 29. The supervisor is hereby authorized
444 to make and enforce any rules and regulations which
445 he deems necessary for the purpose of carrying into
446 effect the provisions of the two preceding sections.
447 Section SO. On the first Monday of each month
448 the clerk of each city or town bordering on the
449 coastal waters as defined in section one of this
450 chapter shall file with the supervisor a certified copy
451 of all rules and regulations relating to marine fish or
452 fisheries which have been made during the preceding
453 month by the aldermen or selectmen under authority
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of any general or special law relating to marine
fisheries, and said clerk shall also, upon request,
notify the supervisor in writing of all licenses or per-
mits issued by him during such month under au-
thority thereof.

454
455
456
457
458

Such clerks as above mentioned shall upon request
forward to the supervisor certified copies of all rules
and regulations relative to marine fish and marine
fisheries then in force in his town.

459
460
461
462

No rule or regulation made by the aldermen of a
city or the selectmen of a town, relative to fisheries
under any authority whatsoever, shall be valid or
binding until approved in writing by the state super-
visor of marine fisheries.

463
464
465
466
467

Section 31. The entrance or discharge into or on
any of the tidal waters or flats of the commonwealth,
or the tributaries of such waters, of sewage or any
other substance which might be injurious to the
public health or might tend to contaminate any
shellfish areas or shellfish therein, which may be
determined by the supervisor and the commissioner
of public health to be of commercial value, where no
such entrance or discharge existed on July first,
nineteen hundred and thirty-three, is hereby pro-
hibited; provided, that this section shall not be
deemed to interfere with the exercise of any right of
drainage existing on said date, or with any drainage
thereafter approved by the department of public
health.

468
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471
472
473
474
475
476
477
478
479
480
481
482

Section 32. The supreme judicial court or any
justice thereof, and the superior court or any justice
thereof, shall have jurisdiction in equity to enforce
the preceding section. Proceedings to enforce the
same may be instituted and prosecuted by the

483
484
485
486
487
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attorney general at the request of the commissioner
of public health or of the commissioner of con-
servation.

488
489
490

Section 33. Whoever, contrary to section thirty-
one, permits the entrance or discharge into or on any
part of said waters or flats, or the tributaries of such
waters, of sewage or any other substance injurious to
the public health or tending to contaminate any
shellfish area or shellfish therein shall be punished by
a fine of not more than five hundred dollars and shall
be liable in tort, in twice the amount of damage
thereby done, to the city or town where such damage
occurs on account of any injury to the public fisheries
within its limits, and to the owners or lessees of any
private rights therein on account of any injury to
their private fishery rights.

491
492
493
494
495
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503

Section 34- Whoever, other than a common car-
rier, carries out of the commonwealth in any vessel
or smack owned without the commonwealth any
fish, except oysters, taken within the coastal waters,
and whoever in any such vessel or smack takes any
fish within the coastal waters for the purpose of
carrying them out of the commonwealth, shall be
punished by a fine of fifty dollars, and all fish so

504
505
506
507
508
509
510
511
512 taken or carried shall be forfeited to the common-

wealth.513
514 Section 35. Aldermen, selectmen, police officers

and constables shall cause the provisions of sections
forty-two, forty-three and fifty-four to be enforced
in their respective cities and towns.

515
.516
517

518 POLLOCK AND MACKEREL.

519 Section 36. No person shall seine in the harbors
520 and rivers of the commonwealth pollock weighing
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521 less than three quarters of a pound, or spike mackerel
weighing less than one quarter of a pound. Violation
of any provision of this section shall be punished by a
fine of not less than twenty-five nor more than fifty
dollars, or by imprisonment for not less than one nor
more than two months, or both.

522
523
524
525
526

Section 37. The aldermen of a city or the select-
men of a town may regulate and control, by suitable
regulations approved by the supervisor, the alewives
and shad fisheries in any river or stream which flows
its entire distance within their respective city or
town. In any river or stream flowing through two
or more municipalities, or used as a boundary fine
between two or more municipalities, the alewives and
shad fisheries shall be regulated by the state super-
visor of marine fisheries for the best interests of each
city and town bordering on such river or stream.

527
528
529
530
531
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537

A town may open ditches, sluiceways or canals into
any pond within its limits for the introduction and
propagation in such pond, or in any part thereof, of
herring, alewives or other swdmming marine food fish,
and for the creation of fisheries for the same; and
may take by eminent domain, under chapter seventy-
nine, such land, waters and easements within its
limits as may be necessary for such ditches, sluice-
ways and canals and for the construction and proper
operation and use of such fishery and approaches
thereto.
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Section 38. A town creating such fishery shall owTn
it, may make regulations concerning it, and may
lease it for terms of not more than five years, on

conditions agreed upon. A town may lease for like
periods, and on like conditions, any such fishery
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554 owned by it or any public fishery of swimming marine
555 food fish regulated and controlled by it.
556 Section 39. Whoever takes, kills or hauls on shore
557 any herring, alewives or other swimming marine food
558 fish in a fishery created by a town without its per-
559 mission or that of its lessee, or in a fishery created by
560 a corporation without the permission of such cor-
561 poration, or in any river or stream regulated and
562 controlled by a town or by the supervisor of marine
563 fisheries contrary to the rules and regulations cover-
564 ing such river or stream, shall be punished by a fine
565 of not less than five nor more than fifty dollars.
566 Prosecution under this section shall be commenced
567 within thirty days after the commission of the offence.
568 Section Jfi. The three preceding sections shall not
569 impair the rights of any person under any contracts
570 existing on the effective date of this act. But all
571 new contracts or renewals of existing contracts
572 executed on or after the effective date of the act shall
573 be subject to the provisions contained herein.
574 Section 41 • Whoever on Sunday, Tuesday or
575 Thursday takes shad or alewives in any other manner
576 than by angling, and whoever, between June fifteenth
577 and March first, takes shad, except in the Connecticut
578 and Merrimack rivers, or alewives, shall, in addition
579 to the penalty provided in section one hundred and
580 twenty-six, forfeit for each shad so taken five dollars,
581 and for each alewife so taken twenty-five cents.

582 SMELT.

583 Section J+2. Whoever sells or offers or exposes for
584 sale or has in his possession a smelt taken in the corn-
-585 monwealth between March fifteenth and June first
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586 shall forfeit one dollar for every such smelt; and the
possession of a smelt between said dates shall be
prima facie evidence of violation of this section.

587
588
589 Section 43. Except as provided in section forty-

seven and in chapter three hundred and six of the
acts of nineteen hundred and eleven, whoever takes a
smelt in any other manner than by angling shall, in
addition to the penalty provided in section one
hundred and twenty-seven, forfeit one dollar for each
smelt so taken.

590
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594
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596 Section 44■ Sections forty-two and forty-three

shall not apply in the counties of Bristol, Barnstable,
Nantucket and Dukes county to smelt taken in a
seine or net during the time and in the manner in
which fishing is allowed for perch, herring or alewives,
nor to smelt lawfully taken under said chapter three
hundred and six.
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Section 45. Except as provided in said chapter
three hundred and six, no person shall set, draw, use
or attempt to set, draw or use any net, seine, trap
or device for catching smelt, other than a naturally
or artificially baited hook, in the waters of Boston
harbor, Hingham harbor, Weir river, Weymouth
Fore river, Weymouth Back river, Neponset river,
Charles river, Mystic river, or in any cove, bay, inlet
or tributary thereof; but this section shall not pro-
hibit the use of traps for catching lobsters.
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Section 46. Possession of any net, seine, trap or

device for catching fish, other than a naturally or

artificially baited hook, in or upon the harbors,
rivers or tributaries referred to in the preceding
section, or on the banks of the same, if adapted to and
apparently intended for the present catching of smelt,
shall be prima facie evidence of a violation of the
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620 provisions of said section, and the possession in or

621 upon said harbors, rivers or tributaries, or on the
622 banks of the same, of any fresh smelt, between sunset
623 and sunrise, or under other circumstances reasonably
624 indicating the catching of the same otherwise than
625 by a naturally or artificially baited hook, shall be
626 prima facie evidence that said smelt were caught
627 contrary to such provisions by the person in whose
628 possession they are found.
629 Section 47- Whoever violates any provision of
630 section forty-five, or buys, receives or transports
631 smelt, knowing or having reasonable cause to believe
632 that the same have been taken contrary to any
633 provision of said section, shall, in addition to the
634 penalty provided in section one hundred and twenty-
635 seven, be punished for a first offence, by a fine of not
636 less than fifty nor more than two hundred dollars or
637 by imprisonment for not less than six nor more than
638 twelve months, or both, and for a subsequent offence
639 by both said fine and imprisonment.
640 Section 48. The director, supervisor, any coastal
641 warden or deputy, any member of the state police,
642 any sheriff, deputy sheriff, or any police officer or
643 constable within his jurisdiction, may search for and
644 seize, without a warrant, any smelt which he has
645 reason to suspect were taken contrary to any pro-
646 vision of section forty-five, and the net, seine, trap
647 or other device, and the vessel, boat, vehicle, craft,
648 and its tackle, apparel, furniture and implements,
649 or other apparatus used in connection with such
650 receiving, buying, transporting or other violation of
651 said section, and the cask, barrel or other vessel or

652 wrapper containing said smelt, which property shall
653 be forfeited.
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654 REGULATION OF FISH WEIRS, NETS, SEINES, TRAWLS

655 AND TRAPS.

Section 49. The aldermen of a city or the select-
men of a town lying on tidewater, may, in writing
and upon blanks furnished by the state bureau of
marine fisheries, authorize any person to construct
weirs, pound nets or fish traps in tidewaters in loca-
tions where no harbor lines exist, and also in loca-
tions beyond established harbor lines within the
limits of such city or town, for a term not exceeding
five years, upon such conditions and subject to such
regulations as the aldermen or the selectmen may in
their discretion impose; but no authority or license
so given shall be valid unless approved in writing by
the department of public works upon such terms and
subject to such conditions as it may, in its discretion,
impose, and unless recorded and registered with the
state bureau of marine fisheries. The number of each
such license shall appear in figures at least one foot
tall on the weir, pound net, or fish trap thus assigned.
No transfer or assignment of a license or permit
issued under this section shall be valid unless recorded
as provided above.
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Section 50. Whoever wilfully destroys or injures
any such weir, pound net or fish trap, or takes fish
therefrom without the consent of the owner, shall
forfeit not more than twenty dollars to the use of the
owner. Such forfeiture shall be in addition to any
civil liability for damages.
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Section 51. Whoever constructs or maintains a
weir, pound net or fish trap in tidewaters without the
authority mentioned in section forty-nine shall for-
feit ten dollars for each day or part thereof he main-
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687 tains such weir, pound net or fish trap, and he may
688 be enjoined therefrom.
689 Section 52. Whoever takes any fish or lobster
690 from a trap, trawl or seine set for catching fish or
691 lobsters, or from any contrivance used for the purpose
692 of storing fish or lobsters, without having in his
693 possession the written consent of the owner thereof,
694 and whoever wilfully molests or interferes with such
695 trap, trawl, seine or other contrivance, shall be
696 punished by a fine of not less than one hundred nor
697 more than three hundred dollars, or by imprisonment
698 for two months, or both.

699 ANNUAL REPORT OF CATCHES.

700 Section 53. The owner of every boat and the
701 owner of every pound net, weir, fyke net or similar
702 contrivance, fishing pier, seine, drag or gill net,
703 lobster pot or trap used in any of the coastal waters
704 for fishing purposes, and every licensee under section
705 sixty, shall annually, on or before October twentieth,
706 make a written report, on oath, to the supervisor, of
707 the number of pounds and the value of each kind of
708 edible fish, other than lobsters, caught by his pound
709 net, weir, fyke net or similar contrivance, pier, seine,
710 drag or gill net, and the number and value of lobsters
711 taken by him in pots or traps, or the number and
712 value of lobsters and crabs, or crabs, caught or taken
713 by him from certain waters, as the case may be,
714 during the year last preceding the date of said report,
715 and the number and value of the devices, if any, used
716 in such catching or taking, and the number of per-
-717 sons, if any, employed therein; and for such purpose
718 the supervisor shall annually, on or before March
719 fifteenth, provide him, upon his application, with
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720 suitable blank forms for such reports, so arranged
721 that each month’s catch may be separately recorded
722 thereon; and, in filling out such reports, such owner
723 shall give the results of each month’s fishing, so far as
724 practicable. Such owner shall apply to the super-
-725 visor for such blank forms. The owner of any cars
726 or other contrivances used for keeping lobsters shall
727 have his name and residence legibly marked thereon,
728 Any licensee under said section thirty-three refusing,
729 or knowingly or wilfully neglecting, to make the
730 report required hereby shall not receive a new license
731 until such report is made. Whoever knowingly and
732 wilfully violates any provision of this section shall be
733 punished by a fine of not less than ten nor more than
734 one hundred dollars.

735 LOBSTERS AND CRABS.

736 Section SJ. Whoever takes, sells or has in pos-
-737 session any female lobster bearing eggs shall be
738 punished by a fine of not less than ten nor more than
739 one hundred dollars, or by imprisonment for not less
740 than one nor more than three months; but a person
741 who takes any such lobster and immediately returns
742 it alive to the waters from which it was taken shall
743 not be subject to such penalty. This section shall
744 not apply to lobsters spawning in lobster cars or

745 pounds if they are immediately liberated alive in the
746 coastal waters. Any lobster marked by a hole in any
747 flipper of its tail shall be immediately returned alive
748 to the waters from which it was taken and shall not
749 be sold or purchased by any person. Any person
750 having in possession any lobster so marked, except
751 for the purposes of this section, or any lobster muti-
-752 lated in such manner as to hide or obliterate the
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753 said mark, shall be punished by a fine of not less
754 than fifty nor more than two hundred dollars.
755 Section 55. Whoever cooks, buys, sells, offers or
756 exposes for sale, gives away, or knowingly delivers,
757 transports, ships or receives for food purposes any
758 species of lobster or salt-water crayfish or crawfish, or
759 any part thereof, which is uncooked and dead shall
760 be punished by a fine of not less than fifty nor more
761 than two hundred dollars, or by imprisonment for
762 not less than ten nor more than sixty days, or both.
763 Section 56. No person shall buy, sell, expose for
764 sale, give away, deliver, transport, ship, carry or
765 have in his possession any lobster meat or crab meat
766 after the same has been taken from the shell, except
767 as hereinafter provided. The foregoing shall not
768 apply to lobster meat or crab meat in the possession
769 of a common carrier for transportation and which is
770 marked as provided in section thirty-seven, or of
771 which it has no notice; nor to canned crab meat, or
772 canned lobster meat from lobsters of the length re-
773 quired by section thirty-one, when certified to the
774 satisfaction of the supervisor to be such, and when
775 certified to the satisfaction of the department of
776 public health, by the board of health of the city or
777 town, or, if there is no such board, by the board of
778 health of the county, district, province, or dominion,
779 where canned, to have been in suitable condition for
780 human consumption when canned, and to have been
781 canned under healthful conditions, and so as to insure
782 the continuance of such condition until used; nor to
783 such meat sold for food by a licensed victualler; nor
784 to such meat removed from the shell on the premises
785 where it is to be eaten; nor to such meat removed
786 from the shell by a wholesale or retail dealer in lob-



[Jan.No. 2020.HOUSE66

787 sters or crabs at his regular place of business therefor;

788 provided, that said dealer has a written permit from

789 the supervisor for the sale and delivery of such

790 lobster meat or crab meat; and provided, furthei,

791 that such lobster meat or crab meat is so removed or

792 sold under such conditions and regulations as the

793 supervisor may prescribe, and that the premises

794 where the meat is so removed or sold are at all

795 reasonable times open to the inspection of the supei-

-796 visor, marine fisheries inspectors and deputies. Such

797 a permit may be granted for any period not exceeding

798 one year upon written application to the supervisor

799 and the payment of a fee of ten dollars, and may be

800 revoked by the supervisor for the violation by the

801 holder thereof of any provision of chapter one hun-

-802 dred and twenty-nine A or of this chaptei oi of

803 sections sixty-six to eighty-eight A, mclusne, of

804 chapter ninety-four.
805 Section 57. Any lobster meat or crab meat un-

-806 lawfully sold, given away, shipped, bought or trans-

-807 ported shall be liable to seizure and may be confis-

-808 cated.
809 Section 58. Whoever sells or offers for sale, or has

810 in possession for a period longer than is necessary

811 for measuring or for any other purpose than legally

812 disposing of the same, a lobster measuring less than

813 three and three sixteenths inches in length, alive

814 or dead, cooked or uncooked, measured from the rear

815 of the eye socket along a line parallel to the center

816 line of the body shell to the rear end of the body

817 shell, shall be punished by a fine of not less than five

818 nor more than ten dollars for every such lobster, and

819 such lobster shall be seized and forfeited, and shal

820 be disposed of by the supervisor to the best mteres s
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of the commonwealth; and in all prosecutions under
this section any mutilation of any lobster which
affects its measurement as aforesaid shall be
prima facie evidence that the lobster was or is less
than the required length. This section shall not
apply to common carriers having lobsters in posses-
sion for the purpose of transportation. The com-
missioner of public safety, upon written request of
the commissioner, may detail one or more of the
state police to enforce this section.
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830
Section 59. No person, either as principal, agent

or employee, shall at any time catch lobsters in, or
take them from, any waters within the jurisdiction of
the commonwealth, or assist, or place, set, keep,
maintain, supervise, lift, raise or draw in or from the
said waters, or cause to be placed, assisted, set, kept,
maintained, supervised, lifted, raised or drawn in or
from the said waters, any pot, trap or other con-
trivance designed for, or adapted to, the taking of
lobsters unless licensed so to do as provided in the
following section. In Dukes county no such lobster
pot, trap or other contrivance shall be set, kept or
maintained on a trawl or runner or otherwise than
separately and plainly buoyed.
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845 Section 60. The clerk of any town in the county

of Essex, Middlesex, Suffolk, Norfolk, Plymouth,
Barnstable, Bristol, Dukes or Nantucket, situated
on the shores of the commonwealth, shall grant
licenses in the form prescribed by the supervisor,
and upon a blank furnished, by him to catch or
take both lobsters and crabs, or to catch or
take crabs only, from the coastal waters within the
county where the town lies; provided, that any
such license granted by the clerk of any town in

846
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855 Plymouth or Norfolk county shall authorize such

856 catching or taking from the coastal waters within

857 both of said counties. Except as hereinafter pro-

-858 vided, such licenses to catch or take both lobsters

859 and crabs shall be granted only to individuals who

860 are citizens of the commonwealth and who have

861 resided therein for at least one year next preceding

862 the date of the same. The clerk of any such town

863 may grant such a license to catch or take both lob-

-864 sters and crabs to any individual who is an alien

865 and who resides in the county where the town lies;

866 provided, that such alien has resided in said county,

867 and has been actually engaged m lobster fishing m

868 the coastal waters within any of the aforesaid coun-

-869 ties, for five years next preceding December first,

870 nineteen hundred and twenty; and may grant such
871 a license to catch or take crabs only to any citizen

872 of the commonwealth, or to any alien residing in fht

873 commonwealth who, prior to June hist, nineteen

874 hundred and thirty, has filed his declaration of

875 intention to become a citizen of the United States;

876 provided, that if any such alien shall not become a

877 citizen of the United States within the term of five

878 years and ninety days next subsequent to such filing

879 he shall not thereafter be entitled to receive or act

880 under a license issued hereunder. A non-residen
881 citizen of the United States temporarily residing m

882 any town granting licenses hereunder may, during

883 June, July, August and September in each year, upon

884 payment of the fee required by this section, proemc

885 from the clerk of such town a license to take lobsters

886 for consumption by the licensee and his lamih on

887 which such clerk is hereby authorized to issue,

888 Licenses hereunder, except those granted to non-
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889 residents, shall expire on December thirty-first next
890 succeeding the granting of the same unless sooner

891 made void as provided in the following section. The
892 town clerk granting a license hereunder shall collect
893 therefor a fee of five dollars, which, less twenty-five
894 cents to be retained by him, shall be forwarded to
895 the supervisor on the first Monday of the following
896 month, together with a description of the licensee
897 and of his buoys, if any, and such other information
898 as may be required by the supervisor. Such de
899 scriptions and information shall be given upon
900 coupons to be provided by the supervisor therefor.
901 All books of forms furnished to town clerks under
902 this section shall be returned to the supervisor on
903 January first of each year. Each applicant for a
904 license shall state the color scheme or other special
905 markings of the buoys, if any, to be used by him,
906 which shall be set forth in his license, and all buoys
907 used by him shall be marked accordingly, and all
908 buoys, pots and traps used by him shall be marked
909 with the licensee’s name, which shall be branded or
910 cut into the surface thereof. A licensee under this
911 section shall at all times, while acting in pursuance

912 of his license, exhibit it upon the demand of any
913 officer qualified to serve criminal process, and upon
914 failure so to do shall be punished by a fine of five
915 dollars.
916 Section 61. The supervisor shall state in his
917 annual report the number of licenses granted under
918 the preceding section.
919 Section 62. Every license issued under section
920 sixty, held by any person convicted of a violation of
921 section fifty-eight, shall be void and shall be sur-
-922 rendered to the officer securing such conviction.
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923 Such officer shall forward the void license to the
office of the bureau of marine fisheries within twenty-
four hours. Except as herein provided, every license
issued under section sixty held by any person con-
victed of a violation of any provisions of sections
fifty-four to sixty-eight, inclusive, of this chapter,
or of section sixty-six to eighty-eight A, inclusive,
of chapter ninety-four, or of similar provisions of
earlier laws, shall be void if such person has within
three years prior to such conviction been convicted
of a violation of the same or any other provisions of
this chapter or of said sections sixty-six to eighty-
eight A, inclusive, or of similar provisions of earlier
laws, and shall immediately be surrendered to the
officer securing such convictions or to any other
officer authorized to enforce any of the provisions of
this chapter or of said sections sixty-six to eighty-
eight A, inclusive, who shall forthwith forward such
license to the supervisor. No license under the
preceding section shall be issued to any person within
the period of one year immediately following the
date of his second or subsequent conviction as afore-
said, and any license so issued shall be void and shall
be surrendered upon demand of any officer authorized
to enforce this chapter or said section sixty-six to
eighty-eight A, inclusive.
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Section 63. No person shall tend, lift, raise or
draw a lobster or crab pot or trap, or take lobsters
or crabs from such a pot or trap, except during the
period from one half hour before sunrise until one

half hour after sunset, except that traps may be
taken up by the owner or by his employee or agent,
if licensed under section sixty, at any time when they
are endangered by storms, and except that the
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supervisor, a coastal warden or deputy may at any
time lift, raise or draw such pot or trap and its
contents.

957
958
959

Section 64- Violation of any provision of section
fifty-nine or section sixty-three shall be punished by
a fine of not less than twenty-five nor more than one
hundred dollars.

960
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Section 65. All barrels, boxes or other containers
containing lobsters, or lobster meat after the same
has been taken from the shell, shall, before being
delivered to any carrier, be marked by the shipper
in a plain and legible manner on the outside thereof
“LOBSTERS”, or “LOBSTER MEAT”, as the
case Inay be, in capital letters at least one inch in
length, together with the full name and address of
the shipper, and, in the case of such lobster meat,
also with the words “removed under permit No. ”,

964
965
966
967
968
969

970
971
972
973
974 followed by the number of the permit under which

the same was taken from the shell; and, unless in
barrels, boxes or other containers so marked, no
lobster or lobster meat shall be transported. Any
such barrels, boxes or other containers delivered to
or transported by any carrier without being marked
as above required, and the lobsters or lobster meat
therein, shall be seized and forfeited. Violation of
any provision of this section shall be punished by a
fine of not less than ten nor more than fifty dollars.
This section and section sixty-seven shall not apply
to lobsters or lobster meat passing through the
commonwealth under authority of the laws of the
United States.
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988 Section 66. In case of seizure by any duly author-

ized officer of any lobsters or lobster meat contained
in any barrel, box or other container which is not

989
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991 marked as provided in the preceding section, or of

992 any lobster measuring less than the length prescribed

993 by section fifty-eight, such lobsters as are alive and

994 measure less than such prescribed length shall be

995 liberated, and all other such lobsters and all such
996 lobster meat found in such barrel, box or other

997 container shall be held and disposed of as provided
998 in section sixty-eight
999 Section 67. Any carrier who knowingly receives

1000 or carries from place to place any lobster or lobster

1001 meat in barrels, boxes or other containers not marked
1002 as provided in section sixty-five shall be punished

1003 by a fine of not more than fifty dollars.
1004 Section 68. When any lobster or lobster meat is

1005 seized for the violation of any provision of section
1006 sixty-five, the officer making the seizure shall imme-

-1007 diately notify the shipper thereof, if known, and shall
1008 proceed to enforce, in accordance with chapter two

1009 hundred and fifty-seven, the forfeiture of such lob-

-1010 sters as he is not required to liberate, or of such
1011 lobster meat. He shall cause the appraisal required

1012 by section thirteen of said chapter to be made within
1013 twenty-four hours after the time of such seizure,

1014 and after said appraisal may sell the said lobsters

1015 or lobster meat at such time and in such manner
1016 as he deems proper. He shall pay the piocee s

1017 thereof into the court before which the libel for

1018 forfeiture is pending, and the court may deuce

1019 forfeiture of said proceeds, or payment thereof to a

1020 claimant, or other appropriate disposition thereo .

1021 Section 69. No person, either as principal, agent

1022 or employee, shall, between January first and March

1023 thirty-first, both dates inclusive, in any year, take

1024 or catch edible crabs, by the use of traps or other-
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wise, from any waters within the jurisdiction of the
commonwealth, and no person, either as principal,
agent or employee, shall at any other time catch
crabs in, or take them from, the coastal waters, or
assist, or place, set, keep, maintain, supervise, lift,
raise or draw in or from the said waters any pot,
trap or other contrivance designed for, or adapted
to, the taking of crabs, unless licensed so to do as
provided in section sixty. Violation of any pro-
vision of this section shall be punished by a fine of
not less than ten nor more than twenty-five dollars.
Nothing in this section or said section sixty shall be
construed to prohibit or regulate the taking of crabs
solely for bait purposes, or for family use.

1025
1026
1027
1028
1029
1030
1031
1032
1033
1034
1035
1036
1037
1038

Section 70. Every person or establishment of
any kind or description selling or offering for
sale any species of lobsters other than Americanus
homarus, or any salt-water crayfish or crawfish,
either as an article of commerce or as an article of
food however prepared, shall post in a conspicuous
place in such establishment, and include in bold
type on every menu or bill of fare notice that said
person or establishment is selling or offering for sale,
or using as an article of commerce or an article of
food, however prepared, a species of lobster other
than Americanus homarus or salt-water crayfish or
crawfish.

1039
1040
1041
1042
1043
1044
1045
1046
1047
1048
1049
1050
1051

1052 CERTAIN SHELLFISH AND EELS.

1053 Section 71. No person shall take from the flats
1054 or coastal waters of the commonwealth scallops
1055 other than adult scallops, or sell or offer for sale
1056 or have in possession such scallops so taken. For
1057 the purposes of this section an adult scallop shall
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be a scallop with a well-defined raised annual growth
line. Scallops taken from the tidewaters of the
commonwealth shall be culled when taken, and all
scallops other than adult scallops shall be immedi-
ately returned alive to tidewater, which is at least
three feet deep at mean low water; but it shall not
be unlawful to sell or have in possession scallops
other than adult scallops unavoidably left in the
catch after it has been culled, to the amount of not
more than five per cent of the total catch remaining.
All scallops taken in accordance with this section
shall be taken ashore in the shell. This and the
following section shall not apply to seed and adult
scallops carried by storm and tide from the natural
beds and deposited on beaches and flats where, in
the opinion of the supervisor, they cannot survive,
but the taking and sale of the said seed and adult
scallops may be authorized by him at any season of
the year, subject to sections seventy-six, seventy-
seven, eighty, eighty-two to eighty-four, inclusive,
eighty-six and ninety-two. No person shall fish for,
and no scallops shall be taken or brought ashore at
any place in this commonwealth after one half hour
after sunset or before sunrise. The supervisor shall
prescribe rules and regulations governing the taking
and sale of said seed and adult scallops by special
permits or otherwise, to prevent the sale of seed
scallops at any time, or the sale of adult scallops
between April first and October first, except as
authorized herein.
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Section 72. Except as provided in sections sev-
enty-one and seventy-four, no person shall take
scallops between April first and October first from
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the flats or coastal waters of the commonwealth,
or buy or sell or have in possession scallops so

taken; but this section shall not apply to the taking
of adult scallops for bait in the coastal waters ad-
jacent to the town of Nantucket from April first to
May fifteenth, inclusive.

1091
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Section 73. Except as provided in section
seventy-one, no person shall take more than ten
bushels of scallops, including shells, in one day.

1097
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1099

Section 7lf-. The provisions of the two preceding-
sections in respect to the open and close season,
and in respect to the number of scallops that may
be taken, may be temporarily modified if, on pe-
tition of the aldermen or selectmen to the super-
visor, the supervisor, after investigation, determines
that, owing to unusual circumstances, such modifi-
cation is expedient. In that case, in his discretion,
he may authorize, for a prescribed period, the
aldermen or selectmen to issue permits to inhabit-
ants of their respective cities or towns to take
scallops in such quantities and at such times as he
deems expedient.
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Section 75. Whoever violates any provision of
the four preceding sections shall be punished by a
fine of not more than twenty-five dollars. Posses-
sion of scallops, other than adult scallops, except as
otherwise provided in section seventy-one, shall be
prima facie evidence that such scallops were un-
lawfully taken.

1113
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1116
1117
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1119
1120 Section 76. No person shall take by dredging

scallops exceeding in quantity one and one half
bushels, including shells, in any one week from the
coastal waters adjoining any city or town, without

1121
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1123
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1124 first obtaining a written permit specifically au-
1125 thorizing the same from the aldermen or selectmen
1126 thereof.
1127 aSection 77. Except as provided in section
1128 seventy-one to seventy-five, inclusive, and except
1129 in the case of shellfish on private grants licensed
1130 under section eighty-six or shellfish on areas closed
1131 for municipal cultivation under section eighty-four,
1132 and except that the private rights of any person
1133 shall not be impaired thereby, the aldermen or the
1134 selectmen, if so instructed by their respective cities
1135 and towns, in addition to any action authorized by

1136 section eighty, in their discretion may from time
1137 to time control, regulate or prohibit the taking of
1138 eels and any or all kinds of shellfish and seaworms
1139 within such cities and towns; provided, that not-
1140 withstanding the foregoing provision the aldermen
1141 of any city or selectmen of any town may so control,

1142 regulate or prohibit the taking of seaworms within
1143 its limits in the absence of any instruction by such
1144 city relative to the taking thereof. For the purpose
1145 of such control, regulation or prohibition the alder-
1146 men or the selectmen may, from time to time,
1147 without other or special authority therefor, make
1148 any regulations not contrary to law in regard to said
1149 fisheries that they deem expedient, including the
1150 times, places, methods, purposes, uses, sizes, quan-
1151 tities or any other particulars of such taking, and
1152 may grant permits, subject to the exceptions herein-
1153 above mentioned, and subject also to any such
1154 regulations then or thereafter in force, for the
1155 taking of eels and such shellfish and seaworms
1156 within such cities and towns. The aldermen or
1157 selectmen of any city or town shall issue a permit
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without charge to any inhabitant of the common-
wealth of Massachusetts for the purposes set forth
in section seventy-nine. Any such instructions
hereunder shall continue in force until subsequent
action of such city or town shall alter, amend,
rescind or repeal the same. Any regulations made
under any such instruction shall continue in force,
as far as such instruction shall continue to authorize
the same, until the aldermen or selectmen of said
city or town shall alter, amend, rescind or repeal
the same. Any regulations made hereunder shall
state when the same shall take effect, and shall be
published by posting a copy of the same in the office
of the aldermen or selectmen making the same, and
in the office of the city or town clerk, and in three
or more public places in said city or town, or by
publishing the same once in a newspaper, if any,
published in said city or town, twenty-four hours at
least before the time set for the same to take effect.
The records of the aldermen or selectmen, as to the
contents of the regulations, and the method and
time of publication thereof, or a copy thereof
attested by their secretary, shall be prima facie
evidence of such facts therein stated. The records
of the city or town as to the instructions to the
aldermen or selectmen, or a copy thereof attested
by the city or town clerk, shall be prima facie
evidence of such instructions.
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Section 78. All permits issued under section
seventy-seven or section eighty shall be issued in the
name of the body authorizing the issuing of the
same; but, under a vote of such body, any such
permit shall be valid if issued bearing the signature
of any one member thereof, or of the city or town
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clerk. A record of the name, residence and address
of all persons to whom such permits are issued, with
any special details relating to such permits, shall be
entered by the officers issuing the same in a book
kept in their office for that purpose.
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Section 79. Any inhabitant of the commonwealth
who holds a permit issued under section seventy-
seven by the aldermen or selectmen of the city or
town from the waters of which the fish therein
referred to are to be taken, and any native Indian
without a permit, may, subject to the exceptions
mentioned in said section seventy-seven and to any
regulations made under said section, and to all
other provisions of law, take for his own family use,
from the waters of any city or town, eels, soft-
shelled clams, quahaugs, razor fish, and, from
October first to the following April first, both dates
inclusive, adult scallops, but not exceeding one half
bushel of quahaugs and of soft-shelled clams, in-
cluding shells, in any one day, or one bushel of
each, including shells, in any one week, and not
exceeding one and one half bushels of adult scallops,
including shells, in any one week, and, for bait,
from the waters of his own city or towm any of such
shellfish, but as to scallops only from October first
to April first; provided, that nothing in this section
shall be construed to allow the taking of any shell-
fish of a size prohibited by law, or from an area
used for municipal cultivation under section eighty-
four during the period of such use or within two
years thereafter.
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Section 80. Whoever takes any shellfish or sea-

worms from their beds, or destroys them or wilfully
obstructs their growth therein, except upon a
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private grant by authority of the licensee or trans-
feree thereof, and except as is otherwise provided
by law, or whoever takes shellfish from or disturbs
them in areas closed under section eighty-four, shall
be punished by a fine of not less than five nor more
than twenty dollars for every bushel of such shell-
fish, including the shells, or for every hundred sea-
worms ; but the aldermen of a city or the selectmen
of a town may, in addition to any action authorized
by section seventy-seven, but subject to the excep-
tions set forth therein, at any time give a written
permit to any person to take such shellfish and sea-
worms from their beds in such city or town, pre-
scribing the times, places, methods, purposes, sizes,
quantities, kinds or any other particulars of such
taking; provided, that nothing in this section shall
be construed to authorize any taking otherwise
prohibited by law. Every inhabitant of such city
or town may, without such permit, take from the
waters, flats or creeks therein for the use of his
family oysters not exceeding in any week one bushel,
including the shells.
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Whoever takes any eels without a permit issued
as provided in this chapter, or except as is otherwise
provided by law, shall be punished by a fine of not
less than ten nor more than fifty dollars. This
paragraph shall not affect section one of chapter
two hundred and fifty-five of the acts of eighteen
hundred and ninety-three.
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1254
1255 Section 81 . Whoever takes or has in possession

quahaugs or soft-shelled clams less than two inches
in longest diameter to the amount of more than five
per cent of any batch shall be punished by a fine
of not less than three nor more than fifty dollars;
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provided, that it shall not be unlawful to take such
quahaugs or soft-shelled clams or have the same in
possession under authority of a permit therefor,
which the supervisor is hereby authorized to grant,
for replanting for seed purposes in waters or flats
within the commonwealth.
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Section 82. No permit for the taking of shellfish
for commercial purposes shall be issued to an un-
naturalized foreign born person unless he has been
a resident of the county wherein the city or town
to the officials of which he applies for a permit is
situated for at least five years next preceding the
date of his application therefor, or has taken shellfish
as an article of commerce for such period. This
section shall not prohibit any such person from
taking for his own family use the shellfish allowed
for such use to all inhabitants of the commonwealth
under and in accordance with section eighty-four.
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Section 83. Whenever two or more municipalities
have joint property in, or the right of joint control
of, any marine fisheries, the aldermen of the cities
and the selectmen of the towns which share in such
joint property or control may exercise jointly the
powers conferred upon such officers by any pro-
visions of this chapter, including sections seventy-
seven and eighty-four, respectively, only if sepa-
rately instructed by their respective cities and towns
thereunder. Such joint exercise of such powers shall
be by a joint board composed of aldermen or select-
men, or both, as hereinafter provided, in a meeting
called by such officers representing the oldest of
such municipalities, or, in default thereof for twenty-
four hours after receiving from any of such officers
of any of such municipalities a request therefor,
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1294 by such officers representing any one of such munic-
-1295 ipalities, by a notice in writing stating the time,
1296 place and purpose of such meeting, served upon
1297 such officers of all such municipalities, in the same

1298 manner that a summons to a witness in a civil
1299 action is served, forty-eight hours at least before
1300 the time appointed for such meeting. Any of the
1301 officers calling such meeting, if appointed thereby
1302 for that purpose, may preside thereat until the
1303 meeting regularly organizes. At any meeting of
1304 such joint board each city and each town shall be
1305 entitled to one vote for each member of its munic-
-1306 ipal board represented thereon; provided, that no
1307 such city or town shall be entitled to more votes
1308 than there are members of the smallest municipal
1309 board so represented. Such meeting may act by a
1310 majority of the votes of the members present thereat.
1311 Any regulation, notice of regulations, permit, license
1312 or other instrument authorized to be issued by such
1313 joint board shall be valid if issued by a majority of
1314 the votes of the members of such joint board present
1315 at such meeting. Upon a vote authorizing the
1316 same, any such permit issued bearing the signature
1317 of any one member of such joint board shall be
1318 valid.
1319 Section 81,. Cities by a two thirds vote of the
1320 board of aldermen, and towns by a two thirds vote
1321 at a town meeting, may appropriate money for the
1322 cultivation, propagation and protection of shellfish.
1323 The aldermen or selectmen, when so authorized
1324 by their respective cities or towns, may from time
1325 to time declare a close season for any or all kinds
1326 of shellfish for not more than three years in such
1327 waters, flats or creeks, not then the subject of a
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337 Section 85. For the purpose of securing and
promoting the proper conservation, development,
utilization and control of the natural resources of
the commonwealth, any town bordering upon the
coastal waters may acquire by gift, purchase or
lease the exclusive right to plant and cultivate, and
dig, dredge or otherwise gather and remove, and
dispose of, one or more species of shellfish in, on or
from any land on tidal waters therein in private
ownership and below the line of mean high water.
Section fourteen of chapter forty, so far as applicable,
shall apply to the acquisition of rights under this
section.
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Section 86. The aldermen of any city or the
selectmen of any town, when so instructed by their
respective cities or towns, may, upon written ap-
plication therefor and after public notice and hear-
ing thereon as hereinafter provided, grant to any
inhabitant of such city or town, to a firm, or to a
corporation incorporated under the laws of Massa-
chusetts, a license for a period not exceeding fifteen
years to plant, grow, dig and take shellfish and to
plant shells for the purpose of catching shellfish
seed, in such city or town at all times of the year
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private grant, within the limits of their respective
cities and towns, as they deem proper, and may
plant, grow and protect shellfish in such waters,
flats or creeks; provided, that no private rights
are impaired; and provided, further, that when any
close season, declared as aforesaid, shall have ended,
such fiats, waters or creeks shall not within two
years thereafter be licensed for the private cultiva-
tion of shellfish.

82
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and within the limits specified in the license, except
on areas then or within two years prior thereto
closed for municipal cultivation under the provisions
of section eighty-four; provided, that scallops shall
not be taken between April first and October first
upon, in or from any waters, flats or creeks below
mean high water mark within such city or town at
any place where the aldermen or selectmen shall
determine that there is no substantial natural shell-
fish bed. Licenses under this section shall be issued
upon such terms and conditions as the aldermen or
selectmen issuing the same deem proper, but not so
as to impair the private rights of any person or to
materially obstruct navigable waters, and they shall
describe by metes and bounds the waters, flats or
creeks covered thereby.
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Section 87. Any such license may be transferred
to any person to whom it might originally have been
granted, and, whether or not so transferred, may,
within two years before the expiration of its term,
be renewed for a further term of not exceeding
fifteen years from the expiration of the original
term. The provisions of this chapter applicable to
the original issuance of such license shall, so far as
apt, apply to a transfer or a renewal thereof here-
under.
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1387 Section 88. Any inhabitant, firm or corporation

qualified as provided in section fifty-seven and
desiring to obtain a license thereunder shall present
to the aldermen or selectmen a written application
setting forth the name and residence of the appli-
cant, a reasonably definite description of the desired
territory, and a request that the territory be sur-
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veyed and a plan thereof made, if the same has not
already been done, and that such license be granted
to the applicant.
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Section 89. No license referred to in section
eighty-six shall be granted, transferred or renewed
until after a public hearing, due notice of which has
been posted in three or more public places, and
published in a newspaper, if any, published in the
city or town where the territory described in the
application is situated, at least ten days before the
time fixed for the hearing, stating the name and
residence of the applicant or transferee, as the case
may be, the date of the filing of the application for
such license, transfer or renewal, and the location,
area and description of the said territory.
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Section 90. Before granting any such license the
aldermen or selectmen shall cause to be made a
survey and plan of the territory within which such
licenses are to be granted, and, upon granting any
such license, shall without charge locate and mark
upon the ground the corners of the licensed premises
and shall cause to be marked upon a copy of such
plan to be kept in the office of the city or town
clerk the territory covered by such license. The
licensee upon receiving his license shall cause the
territory covered thereby to be plainly marked out
by monuments, marks or ranges and by stakes or
buoys, with the number of his license painted in
figures at least two inches in height in a conspic-
uous place on each of said stakes or buoys or on

flags attached thereto, which shall be maintained
by him or his transferee during the term of the
license or of any renewal thereof. Failure to place
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1427 or reasonably to maintain the same shall be sufficient
1428 cause for revocation of the license.
1429 Section 91. The aldermen or selectmen shall
1430 keep in their offices plans showing all such licensed
1431 areas, and, in a book devoted to that purpose only,
1432 a record of each license granted and of all transfers
1433 or renewals thereof, which shall include the name
1434 and residence of the licensee or transferee, the dates
1435 of issue, transfer, renewal and expiration thereof,
1436 and a copy of the description of the licensed area
1437 as the same appears in the license. Each license,
1438 and all transfers or renewals thereof, shall forthwith
1439 after the granting or approval thereof be trans-
1440 mitted by the board so granting or approving the
1441 same to the city or town clerk, who shall record the
1442 same in a book kept especially therefor in his office.
1443 The licensee or transferee shall within thirty days
1444 after such issue or approval pay to the said clerk
1445 for each license or renewal issued or transfer ap-
1446 proved one dollar for such recording, and for each
1447 license issued shall also pay four dollars as re-
1448 imbursement of said city or town for the cost in-
1449 curred in making such survey and plan and in
1450 granting said license, a record of which payment
1451 shall forthwith be entered upon said record by said
1452 clerk, and such license, transfer or renewal shall not
1453 take effect until said fees are paid and entry thereof
1454 made as aforesaid. Said records shall be open to
1455 public inspection at all reasonable times. Forms
1456 for such licenses and for the transfer or renewal of
1457 the same shall be provided by the aldermen or
1458 selectmen at the expense of their city or town.
1459 Section 92. The licensee or transferee, or his
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legal representatives, shall, for the purposes afore-
said, have during the term of the license or of any
renewal thereof the exclusive use of the waters,
flats or creeks described in the license, and the
exclusive right to take all shellfish therefrom during
the time therein specified, notwithstanding any
regulations made by the aldermen or selectmen of
the city or town; provided, that this section shall
not be construed to authorize any taking prohibited
by law. The licensee or transferee, or his legal
representatives, may in tort recover treble damages
of any person who without his or their consent,
unless otherwise authorized by law or by lawful
regulation so to do, digs or takes shellfish of any
kind, or shells, from such waters, flats or creeks, or
disturbs the same thereon, daring the continuance
of the license or of any renewal thereof.
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Section 93. Every such licensee or transferee
shall pay to the city or town, on or before a date
to be fixed by the aldermen or selectmen, an annual
fee of not less than five dollars per acre, such fee to
be fixed for terms of five years according to a just
and equitable valuation of the licensed area by the
authorities granting such license. If said fee is not
paid within six months after it becomes due the
license shall thereupon be forfeited. Money re-
ceived from such annual fees may be expended, so
far as may be necessary, for the survey of the
licensed areas and the protection of the shell fisheries
thereon and for the protection of shell fisheries
which remain public and the propagation of shellfish
thereon.
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Section 94- Every licensee or transferee of a

license referred to in section eighty-six shall submit
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on oath on or before October twentieth in each year
to the aldermen or selectmen of the city or town
wherein the territory covered by the license is
situated a report of the total number of bushels of
each kind of shellfish planted, produced or marketed
during the preceding year upon or from such terri-
tory, and an estimate of the total number of bushels
of each kind of shellfish at that time planted or
growing thereon; and if the total amount then
thereon falls below the market value of twenty-five
dollars per acre within the first two years of the
term of said license, or below the market value of
fifty dollars per acre per year for any three con-
secutive years thereafter, said value to be deter-
mined by the aldermen or selectmen by such
reasonable method as they deem best, they may
declare the license to be forfeited; whereupon the
licensed premises, with all shellfish then thereon,
shall revert to the city or town wherein situated.
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Section 95. Whoever wilfully injures, defaces,
destroys or removes any mark or bound used to
define the extent of any shellfish license or grant, or
places any unauthorized mark thereon, or ties or
fastens any boat or vessel thereto, shall be punished
by a fine of not less than three nor more than
twenty dollars, and shall be liable in tort for double
damages and costs to the licensee or transferee
injured by such act.
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Section 96. Whoever works a dredge, oyster
tongs or rakes, or any other implement for the
taking of shellfish of any description upon any
shellfish grounds or beds covered by a license
granted under section eighty-six, or in any way
disturbs the growth of the shellfish thereon, or dis-
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1528 charges any substance which may directly or in-
1529 directly injure the shellfish thereon, without the
1530 consent of the licensee, transferee, lessee or owner
1531 thereof, or whoever, while upon or sailing over any
1532 such grounds or beds, casts, hauls, or has overboard
1533 any such dredge, tongs, rake or other implement for
1534 the taking of shellfish of any description, under any
1535 pretence or for any purpose whatever, without the
1536 consent of the licensee, transferee, lessee or owner,
1537 shall for the first offence be punished by a fine of not
1538 more than twenty dollars or by imprisonment for
1539 not more than one month, and for a subsequent
1540 offence by a fine of not more than fifty dollars or by
1541 imprisonment for not more than six months.
1542 Section 97. No person shall dig, take or carry
1543 away any shellfish or shells between one hour after
1544 sunset and one hour before sunrise, by any method
1545 whatever, from any waters, flats or creeks as to
1546 which a license has been granted under section
1547 eighty-six. A licensee or transferee of such a license
1548 violating this section shall, in addition to all other
1549 penalties provided, forfeit his license and the shellfish
1550 remaining on the licensed premises.
1551 Section 98. Whoever violates the preceding see-
1552 tion, or whoever, without the consent of the licensee
1553 or transferee, digs or takes any shellfish or shells
1554 from any waters, flats or creeks described in any

1555 license granted under section eighty-six during the
1556 continuance of such license, or of any renewal
1557 thereof, shall be punished by a fine of not more than
1558 one hundred dollars or by imprisonment for not less
1559 than one nor more than six months, or both.
1560 Section 99. The department of public health
1561 shall examine from time to time, or upon the re-
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1562 quest of the supervisor, the tidal waters and flats in
1563 the commonwealth and samples of the shellfish
1564 therein or thereon in order to determine what areas
1565 thereof are so contaminated that shellfish obtained
1566 therefrom are unfit for food or dangerous to the
1567 public health. The department shall determine and
1568 promulgate definite bounds of areas found to be
1569 contaminated as aforesaid and shall publish in a
1570 newspaper published in the town in which or adja-
1571 cent to which any such contaminated area is situ-
1572 ated, and shall file in the office of the clerk of such
1573 town, the results of its examination in relation
1574 thereto, and shall cause to be posted at points on
1575 or near any such area a description thereof speci-
-1576 fying said bounds, and a statement that such area
1577 is contaminated. The department shall also forth-
1578 with notify the supervisor of its determination as
1579 aforesaid. The record of a bacteriological count
1580 made in any examination hereunder shall be subject
1581 to inspection upon request. When such determina-
1582 tion ceases to be in force, notice thereof shall be
1583 published and posted and the supervisor forthwith
1584 notified in the manner hereinbefore provided.
1585 Section 100. The supervisor may grant, and may
1586 revoke, written permits for the digging or taking of
1587 shellfish from an area determined under section
1588 ninety-nine or corresponding provisions of earlier
1589 laws to be contaminated, such permits to be upon
1590 the express condition, which shall be set forth
1591 therein, that all shellfish dug or taken from the
1592 area covered by such permit by the holder thereof
1593 shall, before being used or disposed of for consump-
1594 tion as food, be purified at a plant approved in
1595 writing by the commissioner of public health as to
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1596 the location, construction and operation thereof.
1597 Said commissioner shall not so approve any such
1598 plant unless requested in writing so to do by the
1599 city council of the city or the selectmen of the town
1600 wherein said plant is located, and he may revoke
1601 such approval at any time upon receipt of evidence
1602 satisfactory to him of violation of any condition
1603 upon which such approval is based or of any rule or
1604 regulation promulgated by the department of public
1605 health under this section. Upon request of any
1606 party in interest, a hearing shall be given by said
1607 commissioner or by some person designated by him
1608 before such revocation shall be final and, pending
1609 the hearing, the revocation of the approval of the
1610 plant shall be in effect. Said department may from
1611 time to time promulgate rules and regulations to
1612 carry out the provisions of this section. Violation
1613 of any condition contained in a permit granted by
1614 the supervisor hereunder shall render the holder
1615 thereof liable to the penalties set forth in section
1616 one hundred and one and forfeiture of the permit.
1617 Section 101. No person, without a permit from
1618 the supervisor under the preceding section, shall dig
1619 or take shellfish for any purpose from any area
1620 determined under section ninety-nine or under
1621 corresponding provisions of earlier laws to be con-
1622 laminated, while such determination is in force; nor

1623 shall any person knowingly transport or cause to be
1624 transported or have in possession shellfish so dug or

1625 taken, or make use of a certificate issued under sec-
1626 tion one hundred and two after its revocation or

1627 cancellation as therein provided, or wilfully fail to
1628 surrender the same at the request of said supervisor.
1629 Violation of any of the foregoing provisions of this
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section shall be punished by a line of not less than
twenty nor more than one hundred dollars or by
imprisonment for not more than thirty days, or

both. The superior court shall have jurisdiction in
equity to enforce this section and section one hun-
dred and two and the rules and regulations of the
supervisor made under said section one hundred and
two, and to restrain the violation thereof. In any
prosecution for a violation of so much of this section
as prohibits the digging or taking, without the per-
mit therein referred to, of shellfish from areas de-
termined to be contaminated, possession, except by
a common carrier, of shellfish apparently so dug or
taken shall be prima facie evidence of a violation
thereof.
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Section 102. Except as provided in sections one
hundred and one hundred and one, no person shall,
for commercial use, dig or take shellfish other than
scallops in the commonwealth without a bed cer-

tificate, stating that the tidal waters and flats from
which said shellfish are or are to be dug or taken,
and the shellfish therein and thereon, are free from
contamination, and no firm, corporation or other
person shall engage in the distribution of such
shellfish commercially in the commonwealth with-
out a dealer’s certificate. Such bed certificates and
dealer’s certificates shall be issued by the supervisor
under rules and regulations as hereinafter provided.
The supervisor, upon the request ofand the payment
of a fee of ten dollars by a person who buys, or
maintains an establishment for packing, shellfish,
except scallops, and desires to ship the same outside
the commonwealth, and upon the request of and the
payment of a fee of two dollars by a person who digs
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or takes such shellfish and desires to ship the same
outside the commonwealth, may annually issue
certificates relative to the condition of the estab-
lishment or equipment of such person. The super-
visor shall promulgate rules and regulations relative
to the form, contents and use of all certificates
issued by him under this section, in such manner as
will most effectively safeguard the public health and
meet the provisions of the laws, rules, regulations or
requirements of the United States as to the inter-
state commerce in shellfish and of other states in
relation to the importation, inspection and con-
sumption of shellfish within their respective limits.
Said rules and regulations shall be subject to the
approval of the department of public health in so
far as sanitary requirements are concerned. At the
request of the commissioner of public health, or of
his own motion, the supervisor shall revoke and
cancel and require the surrender of any certificate
issued by him under this section, if, in his opinion,
after a hearing by him or some person designated by
him, the holder thereof is guilty of violating any
such rule or regulation, or any provision of this or
the preceding section, or upon a change in the facts
and conditions set forth in such certificate. Pending
the hearing the certificate shall be deemed to be
suspended. The provisions of this section and the
rules and regulations made hereunder shall be en-

forced, and any violation thereof shall be punished
or restrained, as provided in the preceding section.
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Section 103. No person shall transport, or cause
to be transported, into this commonwealth for con-

sumption as food any shellfish taken or dug from
grounds outside the commonwealth, or sell, cause
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to be sold, or keep, offer or expose for sale for con-
sumption as aforesaid any shellfish so taken or dug,
unless there is on file in the department of public
health a certificate, approved by said department,
in which the state board or department of health or
other board or officer having like powers of the state,
country or province where such grounds are sit-
uated states that such grounds are free from con-
tamination, and also a certificate, approved as afore-
said, in which such state board or department of
health or other board or officer having like powers
states that the establishment and equipment of the
person shipping said shellfish into the commonwealth
are in good, sanitary condition, nor unless the con-
tainer of such shellfish shall at all times, while in
such transportation, bear a label or tag
marked with the name and address of the producer
and of the shipper thereof and the numbers of such
certificates, and the name of the place where and
the date when taken, and absence of such label or
tag so marked or failure to allow such inspection
shall be prima facie evidence of violation of this
section; provided, that the foregoing provisions
relative to transportation shall not apply to com-
mon carriers, their servants or agents. No such
certificate shall be approved by the department of
public health which does not meet the provisions of
the laws, rules, regulations and requirements of the
United States as to interstate commerce in shellfish.
A list of certificates shall be filed with the supervisor.
Whoever violates any provision of this section shall
be punished by a fine of not less than twenty nor
more than fifty dollars, or by imprisonment for not
more than thirty days, or both. The provisions of
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1732 this section shall be enforced by the department of
public health, local boards of health and all officers
qualified to serve criminal process.

1733
1734
1735 Section 104.. The aldermen of a city or the

selectmen of a town wherein lies any area deter-
mined and declared by the department of public
health, in accordance with section ninety-nine, to be
contaminated, or ten per cent of the registered
voters in any such city or town, may file a petition
with the supervisor, stating that the petitioners deem
that the shell fisheries in such area are of sufficient
commercial value to warrant the construction and
maintenance of a new purification plant, or the
maintenance of an existing purification plant, as
described in section one hundred.

173G
1737
1738
1739
1740
1741
1742
1743
1744
1745
1746

Section 105. Upon the filing of a petition under
the preceding section, the supervisor shall forthwith,
after public notice and a hearing, determine whether
the shellfish in such area, or in such area and in such
similar areas as might reasonably be served by the
same purification plant, are of sufficient commercial
value to warrant the construction and maintenance
of a new purification plant, or the maintenance of an
existing purification plant, as described in section
one hundred. If such determination is in the affirm-
ative, he shall, subject to the approval of the com-
missioner of public health, prescribe the location and
plan of such plant and the limits of the areas to be
served thereby, or, as to any such purification plant
already in existence, he may, subject to like ap-
proval, approve the location, plan and limits thereof,
in whole or in part, or prescribe such changes therein
as he may deem suitable, and shall request the
department of public health to make a determina-

1747
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tion as is provided in the following section. Such
city or town may thereupon construct or change
such plant as prescribed and approved and may
appropriate such sum or sums as may be reasonably
necessary therefor.

1766
1767
1768
1769
1770

Section 106. Upon receipt of the request pro-
vided for by the preceding section, the department
of public health shall, as soon as may be and in such
manner as itmay deem proper, determine the sources
of pollution of the contaminated area or areas re-
ferred to therein, and the proportions in which cities
and towns within the commonwealth are causing or
contributing to the cause of such pollution; and
shall forthwith report such determination to the
commissioner of conservation, who shall thereupon
make application to the supreme judicial court for
the relief provided for in the following section.

1771
1772
1773
1774
1775
1776
1777
1778
1779
1780
1781
1782

Section 107. The supreme judicial court, on
application under the preceding section and after
notice to each of the cities and towns named in the
report of the department of public health as causing
or contributing to the contamination of the area or
areas in question, appoint three commissioners,
herein referred to as apportionment commissioners,
who shall not be residents of any of said cities or
towns. Such commissioners shall, after due notice
and hearing, and in such manner as they shall deem
just and equitable, determine the proportion which
each of said cities and towns shall bear of the cost of
such purification plant as is prescribed or approved
under section one hundred and five, the compensa-
tion and expenses of the apportionment commis-
sioners, and the expenses of maintaining such plant
thereafter, and shall report their findings to said
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1800 court as soon as may be. When said report shall
have been accepted by the court it shall be con-
clusive as to all matters referred to said commis-
sioners and shall be binding upon all parties, who
shall thereupon pay the costs in accordance with
the order of the court. The court shall have juris-
diction in equity to enforce sections one hundred and
four to one hundred and nine, inclusive, and shall fix
and determine the compensation of said apportion-
ment commissioners and shall allow such expenses
incurred by them in carrying out the provisions of
said sections as it shall approve.

1801
1802
1803
1804
1805
1806
1807
1808
1809
1810
1811
1812 Section 108. After the completion of the con-

struction of a purification plant prescribed by the
supervisor with the approval of the commissioner of
public health under section one hundred and five,
or after their approval of such an existing plant,
the same shall be maintained by the city or town
in which it is located until such time as the super-
visor may determine that the shellfish in the area
or areas served by it are not of sufficient commercial
value to warrant its continuance. On or before
January fifteenth of each year such city or town
shall submit to the supervisor an itemized statement
certified by its treasurer, showing all sums expended
by it during the preceding year on account of any
such plant. The supervisor shall approve such sums
as he finds to be correct and proper charges. Such
proportions of the total amount thereof as have been
determined by the apportionment commissioners
to be allocable to cities and towns he shall apportion
thereto in the proportions fixed by said apportion-
ment commissioners in their report, as accepted by
the supreme judicial court, and shall forthwith

1813
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notify each such city or town of the amounts so
apportioned, which shall thereupon be due and
payable to the city or town in which said plant is
located. Should such last mentioned city or town
fail to maintain such purification plant in good
condition, or to operate the same, the supreme
judicial court shall have jurisdiction, upon applica-
tion of ten registered voters in any one or more of
the cities and towns contributing to the expense of
such plant, to compel it to put the plant in good
condition and to operate the same.

1834
1835
1836
1837
1838
1839
1840
1841
1842
1843
1844

Section 109. Such purification plant shall accept
and treat for purification, free of charge, all shellfish
dug or taken from the area or areas for which such
plant is established.

1845

1846
1847
1848

Section 110. Sections one hundred and four to
one hundred and nine, inclusive, shall not be deemed
to affect section twelve A of chapter forty or section
one hundred of this chapter.

1849
1850
1851
1852

Section 111. No wholesale dealer in shellfish
shall receive any receptacle containing shellfish
unless such receptacle bears a label or tag legibly
marked with the source of supply, the date when
taken, and either the certificate or permit number
or the name and address of the producer or shipper.
He shall for sixty days after receipt of such recep-
tacle keep in his place of business a record of the
markings on such tag or label, which record shall at
all reasonable times be open to inspection by any
representative of the department of public health
or of the state inspector of fish.

1853
1854
1855
1856

1857
1858
1859
1860
1861
1862
1863
1864
1865 No retail dealer in shellfish shall receive any

receptacle containing shellfish unless such receptacle
bears the label or tag marked as required by the

1866
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preceding paragraph, or a duplicate thereof. He
shall for sixty days after receipt of such receptacle
keep in his place of business the tag or a copy of the
label, which shall at all reasonable times be open to
inspection as provided in the preceding paragraph.

1868
1869
1870
1871
1872

Section 112. The proprietors of lands, meadows
or flats, upon which a pond or part of a pond is
created and maintained by excavating or by en-
closing the same, or both, and by the artificial flow-
ing of the same with coastal waters, for the purpose
of cultivating and maintaining fish thereon, shall
have the exclusive right to cultivate, and the
exclusive ownership and control of, all fish thereon,
whether artificially or naturally propagated, and
may take the same therefrom and dispose of the
same without any permit or license therefor; pro-
vided, that no fish determined by the supervisor to
be injurious may be cultivated or maintained
thereon, and that no fish may be taken therefrom
of a size, at a season, or for a purpose, prohibited by
law or by any rule, regulation or by-law applicable
thereto; and provided, further, that so much
thereof as may be below mean high water line
before any excavation therefor may not be used for
such cultivation or maintenance of fish, unless the
aldermen or the selectmen, jointly with the super-
visor, determine and certify that no substantial
natural shellfish bed exists thereon.

1873
1874
1875
1876
1877
1878
1879
1880
1881
1882
1883
1884
1885
1886
1887
1888
1889
1890
IS9I
1892
1893
]894

1895
No such pond shall include lands, meadows or

flats of the commonwealth, a county, city or town,
without the consent of the department of public
works, the county commissioners, the aldermen or
the selectmen, as the case may be.
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Section 113. An artificial pond created and main-
tained in the manner and for the purpose provided
in the preceding section, bounded in part by land
belonging to the commonwealth or to a county,
city or town, shall become the exclusive property
of the riparian proprietors of the other lands bound-
ing the same as to the fisheries therein only upon
payment to the state treasurer, or to the county,
city or town treasurer, as the case may be, of a just
compensation for their respective rights therein,
to be determined by three arbitrators, of whom one
shall be appointed by the supervisor, one shall be
an individual riparian proprietor of said pond or an
officer of a corporation which is such proprietor, and
one shall be the chairman of the county commis-
sioners of the county where the pond, or the largest
part of the area thereof, is situated, if the riparian
proprietors include the commonwealth, or one or
more counties, or two or more cities or towns, or one
or more cities and one or more towns, or the mayor
or chairman of the board of selectmen, respectively,
if only one or town is such part proprietor.

1901
1902
1903
1904
1905
1906
1907
1908
1909
1910
1911
1912
1913
1914
1915
1916
1917
1918
1919
1920
1921
1922

Whoever, without the written consent of the
proprietor or lessee of an artificial pond of any size,
where fish are lawfully propagated or maintained,
takes any fish therefrom, shall be punished as pro-
vided in section seventy-two.

1923
1924
1925
1926
1927
1928 Section 114- Whoever catches in, or takes from,

the coastal waters any starfish shall deposit such
starfish at some place above high-water mark or at
some suitable place designated by the selectmen of
the town wherein such disposition is made. Who-
ever violates any provision of this section shall be

1929
1930
1931
1932
1933
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1934 punished by a fine of five dollars, and, in addition
1935 thereto, all permits or licenses issued to such person
1936 under authority of this chapter shall be void and
1937 no new permit or license shall be issued to him
1938 under such authority within the six months next
1939 following the date of his conviction, except upon
1940 approval of the supervisor.

1941 RIGHTS OF RIPARIAN PROPRIETORS.

Section 115. A riparian proprietor of a non-
navigable stream may, within the limits of his own
premises, enclose the waters thereof for the artificial
propagation, cultivation and maintenance of fish if
he furnishes a suitable passage for migratory salt-
water fish naturally frequenting such waters to

1942
1943
1944
1945
1946
1947
1948 spawn.

Section 116. Fish artificially propagated, culti-
vated or maintained, while within the waters en-
closed as provided in the preceding section, shall be
the property of the person so propagating, culti-
vating or maintaining them. Any person legally
engaged in their propagation, culture and mainte-
nance may take them in his own waters at pleasure,
and may have them in his possession for purposes
properly connected with said culture and mainte-
nance, and may at all times sell them for these
purposes, but shall not sell them for food if of a size,
or at a season, prohibited by law or by any rule,
regulation or by-law applicable thereto, nor shall he
sell them for any other purpose so prohibited.

1949
1950
1951
1952
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962

Section 117. Whoever, not being the employee
or agent of, and engaged in the business of, the
riparian proprietor of a non-navigable brook or

1963
1964
1965
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stream, the waters of which are enclosed for the
artificial propagation, cultivation and maintenance
of fish under the provisions of section one hundred
and fifteen, fishes in such waters so enclosed, with-
out the written consent of such riparian proprietor,
shall, in addition to the penalty provided in section
one hundred and twenty-eight of this chapter, be
punished by a fine of not less than ten nor more than
twenty-five dollars for each fish, or each provision,
rule or regulation, in respect to which such violation

1966
1967
1968
1969
1970
1971
1972
1973
1974
1975
1976 occurs.

Section 118. The riparian proprietor on a non-
navigable tidal stream, enclosed or unenclosed, in
which fish are lawfully propagated, cultivated or
maintained, shall have the control of the fishery
thereof within his own premises and opposite thereto
to the middle of the stream, and ariparian proprietor
at the mouth of such stream shall also have control
of the fishery thereof beyond and around the mouth
of the stream so far as the tide ebbs, if it does not
ebb more than eighty rods; and whoever fishes
within such limits without permission of the owner
shall be punished as provided in section one hundred
and fifteen. No such proprietor shall obstruct, or
permit the obstruction of, a suitable passage for salt
water migratory fish through so much of such stream
as is within his control.

1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992

Section 119. For the purposes of this chapter,
no tidal stream shall be considered navigable above
the point where, on the average throughout the year,
it has a channel less than forty feet wide and four
feet deep during the three hours nearest the hour of
high tide.

1993
1994
1995
1996
1997
1998
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1999 Section 120. Upon the application of any party in
2000 interest, of the aldermen of a city, of the selectmen
2001 of a town or of the supervisor, the department of
2002 public works may from time to t ime, for the purposes
2003 of this chapter, arbitrarily fix and define the tidal
2004 bounds and mouths of streams and ordinary or

2005 mean high water mark and mean and extreme low
2006 water marks, and alter or amend the same, and
2007 thereupon said department shall file a plan, showing
2008 the location of the same, with the registry of deeds
2009 for the county or registry district, and with the
2010 clerk of the city or town, in which the land lies.

2011 MISCELLANEOUS PROVISIONS.

2012 Section 121. Actions and prosecutions under the
2013 laws relative to marine fish, shall, unless otherwise
2014 expressly provided, be commenced within one year
2015 after the time when the cause of action accrued or

2016 the offence was committed.
2017 Section 122. All fines, penalties and forfeitures
2018 recovered in prosecutions under the laws relative
2019 to marine fish, as defined in section one, shall
2020 be equally divided between the county where
2021 such prosecution is made and the town where the
2022 offence is committed; provided, that if the prose-
-2023 cuting officer is a marine fisheries inspector or state
2024 police officer receiving compensation from the com-

-2025 monwealth, such fines, penalties and forfeitures
2026 shall be paid to the commonwealth.
2027 Section 123. Whenever seizure and confiscation
2028 or forfeiture is provided by any section, unless
2029 another procedure is therein indicated, such con-

-2030 fiscation or forfeiture shall be according to the
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2031 provisions of said chapter two hundred and fifty-
-2032 seven, the net proceeds thereof to be divided as is
2033 provided in the preceding section.
2034 Section 12/h This chapter, except so much as
2035 applies to alewives and shad, shall not be deemed
2036 to affect any provisions or penalties contained,
2037 or any privileges granted, in any special statute
2038 relating to fisheries in any particular place.relating to fisheries in an}' particular place.

Section 125. Any occupation under this chapter2039
2040 of tide waters, or great ponds containing ten acres
2041 or more, or any work done therein, shall be subject
2042 to the approval of the department of public works
2043 under chapter ninety-one, and to the provisions of

2045 Section 126. A bounty of five dollars shall be
2046 paid to every person killing a seal in the common-
2047 wealth; provided, that within ten days after such
2048 killing he exhibits to any town treasurer the whole
2049 skin of the seal, with the nose in the same condition
2050 as at the time of the killing, and signs and makes
2051 oath to a certificate stating the date and place of
2052 killing, that he killed the seal and that it was killed
2053 in this commonwealth. The treasurer shall there
2054 upon cause to be cut off and burned the nose of the
2055 seal, wholly destroying it, and shall pay the said
2056 bounty, taking the claimant’s receipt therefor, and
2057 shall then forward to the state treasurer the said
2058 certificate with a statement that he has paid the
2059 said bounty in accordance herewith, and that the
2060 claimant personally appeared before him and made
2061 oath as aforesaid. The state treasurer shall then
2062 pay to the town treasurer the sum of five dollars
2063 and fifty cents, of which sum fifty cents shall be

2044 that chapter.
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retained by the town treasurer as a fee for his services
hereunder. Whoever obtains the bounty herein
provided for by a false representation, or whoever
brings into the commonwealth a seal, whether alive
or dead, which was not taken or killed in this com-
monwealth or in the waters thereof, for the purpose
of obtaining the said bounty, shall be punished by
a fine of not less than fifty nor more than five hun-
dred dollars.

2064
20G5
2066
2067
2068
2069
2070
2071
2072
2073 Section 127. Any person may take and carry

away kelp or other seaweed between high and low
water mark while it is actually adrift in tide water;
but for such purpose no person shall enter on upland
or on lawfully enclosed flats without the consent of
the owner or lawful occupant thereof. This section
shall not apply to any town where the subject
matter thereof is regulated by special law.

2074
2075
2076
2077
2078
2079
2080

Section 128. Whoever takes any fish in violation
of any provision of section forty-one or forty-three
or one hundred and seventeen of this chapter, or
whoever violates any provision of sections forty-
seven or one hundred and eighteen of this chapter,
shall, in addition to the penalties therein provided,
forfeit the boat and apparatus used.

2081
2082
2083
2084
2085
2086
2087

Section 129. Unless the context otherwise re-
quires, a violation of any provision of this chapter,
or of any rule or regulation made under authority
thereof, for which no other penalty is provided, shall
be punished by a fine of not less than ten nor more
than fifty dollars.

2088
2089
2090
2091
2092
2093

Section 130. A final conviction of a violation of
any provision of this chapter or of sections seventy-
four to eighty-eight A, inclusive, of chapter ninety-

2094
2095
209G
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2097 four shall be reported forthwith by the court or
magistrate to the commissioner. The supervisor
shall forthwith report to the clerks of all cities and
towns bordering upon coastal waters the names,
offences and periods of ineligibility of every person
becoming ineligible to hold any license under this
chapter by reason of violation of law, or of any
suspension or revocation of a license under section
two of this chapter.

2098
2099
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Appendix VIII.

In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act to abolish chapter one hundred and twenty-

nine a OP THE GENERAL LAWS AS INSERTED BY' CHAPTER

THREE HUNDRED AND TWENTY-NINE OF THE ACTS OF

NINETEEN HUNDRED AND THIRTY-THREE, RELATING TO

MARINE FISH AND FISHERIES, INLAND FISH AND FISH-

ERIES, BIRDS AND MAMMALS.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Chapter one hundred and twenty-nine Aof the
2 General Laws, as inserted by section one of chapter
3 three hundred and twenty-nine of the acts of nineteen
4 hundred and thirty-three, is hereby repealed.

Cjbe Commontoealtl) of egassacjiusetts






