
HOUSE 2439

House of Representatives, June 26, 1939.

The committee on Mercantile Affairs, to whom was
referred the petition (accompanied by bill, House, No.
537) of Stewart C. Woodworth for amendment of the
law relative to business corporations so as to authorize
the merger or the consolidation of such corporations, re-
port the accompanying bill (House, No. 2439).

For the committee,

FRANK M. LEONARDI.

Che Commontoealth o t Massachusetts
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In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act amending the business corporation law and

AUTHORIZING THE MERGER OR CONSOLIDATION OF BUSI-

NESS CORPORATIONS.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follows:

1 Section 1. Chapter one hundred and fifty-six of
2 the General Laws, as amended, is hereby further
3 amended by striking out section thirty-six and in-
-4 serting in place thereof the following:
5 Section 36. The president, treasurer and directors
6 of every corporation shall be jointly and severally
7 liable for all the debts and contracts of the corpora-

-8 tion contracted or entered into while they are officers
9 thereof if any stock is issued in violation of sections

10 fifteen, sixteen, forty-five B, or forty-five D, or if
11 any statement or report required by this chapter is
12 made by them which is false in any material repre-
-13 sentation and which they know to be false; but
14 directors who vote against such issue, and are re-

-15 corded as so voting shall not be so liable, and only
16 the officers signing such statement or report shall be
17 so liable; provided, that if a report of condition as

18 a whole states the condition of the corporation with
19 substantial accuracy, in accordance with usual
20 methods of keeping accounts, it shall not be deemed
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21 to be false; and, provided, also, that the officers or

22 directors signing a false report of condition shall be
23 liable only for debts contracted and contracts entered
24 into before the filing of the next subsequent report of
25 condition, and only to persons who shall have relied
26 upon such false report to their damage.

1 Section 2. Said chapter one hundred and fifty-
-2 six, as amended, is further amended by inserting
3 after section forty-five the following new sections:
4 Section 4-SA. Any domestic business corporation
5 owning all of the stock of any other domestic business
6 corporation which is engaged in a business similar or
7 incidental to the business which the possessor cor-
-8 poration is authorized to engage in, or all the stock
9 of a foreign corporation duly qualified to transact

10 business in this commonwealth in accordance with
11 the provisions of chapter one hundred and eighty-one,
12 which is likewise engaged in a similar or incidental
13 business, may by vote of the majority of its entire
14 board of directors merge with the corporation whose
15 stock it owns. Within thirty days after any meeting
16 at which such merger was voted articles of amend-
-17 ment setting forth said vote and a certificate of the
18 ownership of all the stock of the merged corporation,
19 signed and sworn to by the president, treasurer and
20 a majority of the directors of the possessor corpora-
-21 tion, shall be submitted to the commissioner, who
22 shall examine them with the same powers as in the
23 case of the original articles of organization, and if
24 he finds that they conform to the requirements of
25 law shall so certify and endorse his approval thereon.
26 Thereupon, the articles of amendment shall upon
27 payment of the fee provided in section fifty-five be
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filed in the office of the state secretary. No such
merger shall take effect until such articles of amend-
ment shall have been filed as aforesaid.

28
29
30

Upon the filing of such articles all of the estate,
property, rights, privileges and franchises of the
corporation to be merged shall vest in and be held,
enjoyed, managed and controlled by such possessor
corporation as fully and entirely and without change
or diminution as the same were before held and
enjoyed by such merged corporation, but subject to
all liabilities and obligations of such merged cor-
poration, and the rights of all creditors thereof, for
which the possessor corporation shall be liable in the
same manner as if it had itself incurred such liabilities
and obligations. The possessor corporation shall not
thereby acquire power to engage in any business or
to exercise any right, privilege or franchise of any
kind which it could not lawfully engage in or exercise
under the provisions of law by or pursuant to which
such possessor corporation is organized.

31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

The possessor corporation shall within twenty days
of the filing of the articles with the state secretary
file a certified copy thereof in the registry of deeds
in every district in which real property of the merged
corporation is situated.

48
49
50
51
52

Section Any two or more domestic business
corporations may be consolidated into a single cor-
poration which may be either a new corporation or
any one of the constituent corporations, by the filing
of articles of amendment which shall be entitled

53
54
55

56
>7

Amendment Articles of Consolidation of58
and into , Pursuant to Section 458
of Chapter 156”, the first blank space being filled

59
60
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with the names of the constituent corporations and
the last blank space being filled with the name of the
consolidated corporation, that is, the corporation
formed by or which is to survive the consolidation,
and which shall set forth:

61
62
63
64
65

1. The name of each corporation to be included in
the consolidation.

66
67

2. The total number of shares which each of the
corporations to be included in the consolidation has
theretofore been authorized to issue, and a description
of the par value and the terms thereof; also the
amount of stock theretofore issued set forth in the
manner provided in section forty-four of this chapter.

68

69

70
71
79IJ.

73
3. (a) The name of the consolidated corporation

which name may be that of any of the constituent
corporations or an entirely new name permitted under
the provisions of section nine of chapter one hundred
and fifty-five.

74
Yo

76
u

78
(b) The location of the principal office of the

corporation in the commonwealth, and elsewhere in
the case of a corporation organized to do business
wholly outside the commonwealth.

79
80

81
82

(c) The purposes for which the corporation is
formed and the nature of the business to be trans-
acted, and if the consolidated corporation is formed
for the purposes mentioned in section seven of chap-
ter one hundred and fifty-six, a statement limiting
the term of said corporation to fifty years.

83
84
85
86
87
88
89 (d) The total amount of capital stock of the cor-

poration to be authorized and the number of shares
into which the capital stock is to be divided, and the
par value of the shares, which shall not be less than
one dollar, and the number of shares without par
value to be authorized.

90
91
92
93
94
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(e) The restrictions, if any, imposed upon the
transfer of shares.

95
96

(/) If there are two or more classes of stock, a de-
scription of the different classes and a statement of
the terms on which they are to be created and the
method of voting thereon.

97
98

99
100

(g) Any other lawful provisions for the conduct
and regulation of the business of the corporation,
for its voluntary dissolution, or for limiting, defining
or regulating the powers of the corporation, or of its
directors, or stockholders, or of any class of stock-
holders.

101
102
103
104
105
106

4. A statement in accordance with the require-
ments of section sixteen of this chapter, setting forth
the amount of stock proposed to be issued and the
consideration therefor. The amount of consideration
received by the consolidated corporation for the
issuance of such of its shares as are substituted upon
conversion for previously issued and outstanding
shares of the constituent corporations shall be
deemed to be the amount for which such previously
issued shares were issued. The aggregate par value
of the shares with a par value of the consolidated
corporation substituted upon conversion for pre-
viously issued and outstanding shares of the con-

stituent corporations shall not exceed the aggregate
value of the properties, franchise and rights of the
constituent corporations.

107
108
109

no
11l
112
113
114
115
116
117
118
119
120
121
122

5. The terms and conditions of the consolidation,
if any; the mode of carrying same into effect and the
manner of converting the shares of each of the con-

stituent corporations into shares of the consolidated
corporation, or if the consolidated corporation is to
be one of the constituent corporations and the out-

123
124
125
126
127
128
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standing shares of such surviving constituent cor-

poration are not to be changed, the manner of con-
verting the shares of each of the other constituent
corporations, into shares of the consolidated cor-
poration.

129
130
131
132
133

Such articles of consolidation may contain such
other provisions as might be included in the agree-
ment of association, or amendments pursuant to this
chapter, together with such other provisions as are
deemed necessary or desirable in connection with the
consolidation, but in such case no articles of con-
solidation may confer upon the consolidated corpo-
ration any powers, rights, privileges or franchises
which may not be exercised by a corporation organ-
ized pursuant to this chapter, nor shall they contain
provisions inconsistent with the laws relating to
business corporations.

134
135
136
137
138
139
140
141
142
143
144
145

Such articles of consolidation shall be approved
by each constituent corporation by affirmative vote,
at a meeting called for the purpose, of two thirds of
each class of stock outstanding and entitled to vote,
or by a larger vote if the agreement of association
or act of incorporation so requires. Notice of such
meeting stating the action proposed to be taken
thereat shall be sent to every stockholder of the
corporation. Such articles of consolidation shall be
signed and sworn to by the president, treasurer and a
majority of the board of directors of each constituent
corporation, who shall make affidavit stating that
they have been authorized to execute and file said
articles by vote of the stockholders in accordance with
the foregoing requirements. Such articles of consoli-
dation shall be submitted to the commissioner within
thirty days of the latest of said stockholders meet-

146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
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ings, who shall examine them with the same powers
as in the case of original articles of organiza-
tion, and if he finds that they conform to the re-
quirements of law shall so certify and endorse his
approval thereon. Thereupon the articles of con-
solidation shall be filed in the office of the state

163
164
165
166
167
168
169 secretary.

The filing fee to be paid to the secretary of state
for any increase of stock shall be based upon the
increase of the authorized capital of the consolidated
corporation above the total aggregate capital there-
tofore authorized for the constituent corporations,
but the fee shall in no event be less than fifty dollars.

170
171
172
173
174
175

No such amendment or alteration shall take effect
until such articles of consolidation shall have been
filed as aforesaid, and upon the filing of such articles
of consolidation, the articles of organization, charter,
or special act incorporating any constituent corpo-
ration surviving the consolidation shall be deemed
amended to the extent necessary to bring them into
conformity with the provisions of the articles of
consolidation.

176
177
178
179
180
181
182
183
184

The consolidated corporation shall within twenty
days of the filing of the articles of consolidation with
the state secretary file a certified copy thereof in the
registry of deeds in every district in which real
property of any constituent corporation is situated.

185
186
187
188
189

The term “consolidated” as used in sections
forty-five B to forty-five D, inclusive, shall include
“merged”.

190
191
192

Section 45C. Upon the filing of such articles of
consolidation with the secretary of state all of the
estate, property, rights, privileges, powers and fran-
chises of each of the constituent corporations and

193
194
195
196
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all of the property, real, personal and mixed, and all
the debts due on whatever account to any of them,
as well as all stock subscriptions and other choses in
action belonging to any of them, shall be taken and
deemed to be transferred to and vested in such
consolidated corporation, without further act or

deed, and all claims, demands, property and other
interest shall be as effectually the property of the
consolidated corporation as they were of the con-
stituent corporations, and the title to all real estate,
vested in any of the constituent corporations, shall
not be deemed to revert or be in any way impaired
by reason of the consolidation, but shall be vested
in the consolidated corporation.

197
198
199
200
201
202
203
204
205
206
207
208
209

210
211 The rights of creditors of any constituent corpo-

ration shall not in any manner be impaired, nor shall
any liability or obligation due or to become due or
any claim or demand in any cause existing against
such corporation, or any stockholder or officer thereof,
be released or impaired by any such consolidation,
but such consolidated corporation shall be deemed
to have assumed and shall be liable for all liabilities
and obligations of each of the constituent corpora-
tions in the same manner as if such consolidated
corporation had itself incurred such liabilities or
obligations. The stockholders and officers of the
respective constituent corporations shall continue
subject to all the liabilities, claims and demands
existing against them as such at or before the con-
solidation and no action or proceeding then pending
before any court or tribunal in which any constitu-
ent corporation is a party, or in which any such
stockholder or officer is a party, shall abate or be
discontinued by reason of such consolidation, but

212
213
214
215
216
217
218
219
220
221
9.0.9.

223
224
225
226
227
228
229
230
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231 may be prosecuted to final judgment as though no
consolidation had been entered into, or such con-
solidated corporation may be substituted as a party
in place of any constituent corporation by order of
the court in which such action or proceeding may be
pending.

232
233
234
235
236
237 Section 4-SD. Any one or more domestic business

corporations may be consolidated or merged with
one or more business corporations organized under
the laws of one or more other states, if the laws of
such other state or states so permit, so as to form a
single corporation which may be either a new cor-
poration or any one of the constituent corporations,
by the filing of articles of amendment which shall
be entitled ‘ ‘ Amendment Articles of Consolida-

238
239
240
241
242
243
244
245
246 tion of and into

Pursuant to Section 45D of Chapter 156”, the first
blank space being filled with the names of the constit-
uent corporations and the states in which they are
incorporated, and the last blank space being filled in
with the name of the consolidated corporation, that
is, the corporation formed by or which is to survive
the consolidation, and which shall set forth:

247
248
249
250
251
252
253

A. If the consolidated corporation is to be a254
domestic corporation:255

corporation to be included
in the case of a corporation
laws of another state, the

1. The name of each
in the consolidation and
incorporated under the

256
257
258

name of such state, the date of incorporation, and if
it is authorized to transact business in this common-
wealth in accordance with the provisions of chapter
one hundred and eighty-one, the date on which it
qualified in accordance with said chapter.

259
260
261
262
263

2. Such further information as is required to be264
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265 or may be set forth in accordance with the provisions
266 of section forty-five B of this chapter.
267 B. If the consolidated corporation is to be in-
-268 corporated under the laws of another state:
269 1. All the information required to be furnished
270 under the provisions of clause A of this section.
271 2. The consolidated corporation shall agree that
272 it may be sued in this commonwealth for any prior
273 obligation of any constituent domestic corporation,
274 any prior obligation of any constituent foreign cor-
-275 poration theretofore qualified under chapter one
276 hundred and eighty-one, and any obligation there-
-977 Cl T for inmirrnH I'*'*?' fViO Orvl iAnt nd nAvr\r»vfil-iAr,277 after incurred by the consolidated corporation so
278 long as any liability remains outstanding against
279 the corporation in this commonwealth, and it shall
280 irrevocably appoint the secretary of state of the
281 commonwealth as its agent to accept service of
282 process in any action for the enforcement of such
283 obligations in the same manner as provided in
284 chapter one hundred and eighty-one of the General
285 Laws.
286 C. Such articles of consolidation shall be ap-
-287 proved by each constituent corporation by the affirm-
-288 ative vote at a meeting called for the purpose of
289 two thirds of each class of stock outstanding and
290 entitled to vote, or by a larger vote if the agreement
291 of association or act of incorporation so requires.
292 Notice of such meeting shall be given as provided in
293 this chapter or in compliance with the laws of the
294 state under which such constituent corporation was
295 organized. Such articles of consolidation shall be
296 signed and sworn to by the president, treasurer and
297 a majority of the board of directors of each con-
-298 stituent corporation, who shall make affidavit stat-
-299 ing that they have been authorized to execute and
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file such articles by vote of the stockholders in ac-
cordance with the foregoing requirements. Such
articles of consolidation shall be submitted to
the commissioner within thirty days of the latest
of said stockholders meetings, who shall examine
them with the same powers as in the case of original
articles of organization and if he finds that they
conform to the requirements of law, he shall so cer-
tify and endorse his approval thereon. Thereupon
the articles of consolidation shall be filed in the
office of the state secretary.

300
301
302
303
304
305
306
307
308
309
310

D. If the consolidated corporation is to be a
domestic corporation the filing fee to be paid to the
secretary of state for any increase of stock shall be
based upon the increase of the authorized capital of
the consolidated corporation over the total aggregate
capital theretofore authorized for the constituent
domestic corporations, but not less than fifty dollars.
If the consolidated corporation is a foreign corpora-
tion the filing fee shall be one hundred dollars.

311
312
313
314
315
316
317
318
319
320 E. The consolidation authorized by the provisions

of this section shall become effective for all purposes
for the laws of this commonwealth upon the filing of
the articles of consolidation in the office of the state
secretary. Upon such filing the articles of organiza-
tion, charter, or special act incorporating any con-
stituent domestic corporation surviving the consoli-
dation shall be deemed amended to the extent neces-
sary to bring the same into conformity with the pro-
visions of the articles of consolidation.

321
322
323
324
325
326
327
328
329

F. The consolidated corporation shall within
twenty days of the filing of the articles of consolida-
tion with the secretary of state file a certified copy
thereof in the registry of deeds in every district in

330
331
332
333
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334 which real property of any constituent corporation
335 is situated.
336 G. The provisions of section forty-five Cof this
337 chapter shall apply to all corporations consolidated
338 pursuant to the provisions of this section.

1 Section 3. Chapter one hundred and fifty-six
2 of the General Laws, as amended, is hereby further
3 amended by striking out section forty-six and insert-
4 ing in place thereof the following:
5 Section 46. A stockholder in any domestic cor-

6 poration which shall have duly voted to sell, lease
7 or exchange all its property and assets or to change
8 the nature of its business in accordance with section
9 forty-two, or which shall have voted to consolidate

10 with another or other corporations in accordance
with section forty-five B or section forty-five D, who11

12 at the meeting of stockholders has voted against such
13 action if entitled to vote, or if not entitled to vote
14 has registered his disapproval in writing with the
15 corporation at or before said meeting, may, within
16 thirty days after the date of said meeting, make a

17 written demand upon the corporation for payment
18 for his stock. If the corporation and the stockholder
19 cannot agree upon the value of the stock at the date
20 of such sale, lease, exchange or change, such value
21 shall be ascertained by three disinterested persons,
22 one of whom shall be named by the stockholders,
23 another by the corporation and the third by the
24 two thus chosen. The finding of the appraisers shall
25 be final, and if their award is not paid by the cor-
-26 poration within thirty days after it is made, it may be
27 recovered in contract by the stockholder from the
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28 corporation. Upon payment by the corporation to
29 the stockholder of the agreed or awarded price of his
30 stock, the stockholder shall forthwith transfer and
31 assign the stock certificates held by him at, and in
32 accordance with, the request of the corporation.






