
HOUSE ....No. 2558
Mr. Vaughan of Belmont moved that these sections be substituted

for sections 1 to 18, inclusive, of the House Bill providing for a tem-
porary cigarette tax, temporary surtaxes on divers subjects of existing
taxation and a temporary increase in the inheritance tax, establishing
a welfare reimbursement fund and relieving the burden on real estate
(House, No. 2549). August 4.

In the Year One Thousand Nine Hundred and Thirty-Nine.

1 Section 1. The General Laws, as appearing in
2 the Tercentenary Edition, are hereby amended by
3 inserting after chapter sixty-four A the following
4 new chapter:

5

Cigarette Excise6

7 Section 1. Whenever used in this chapter unless
8 the context shall otherwise require, the wmrd “per-
-9 son” shall mean any individual, firm fiduciary, part-

-10 nership, corporation, trust or association, however
11 formed; the word “distributor” shall mean any
12 person engaged in this commonwealth in the busi-
-13 ness of manufacturing or procuring cigarettes for
14 sale to dealers in this commonwealth as defined in
15 this section and who purchases cigarettes at whole-
-16 sale for the purpose of resale to retailers and main-
-17 tains a regular place of business in this common-
-18 wealth for such purpose; provided, any person
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i

19 engaged in conducting ten or more retail outlet
20 for the sale of cigarettes in this commonwealth who
21 shall buy such cigarettes and sell them direct to
22 the consumer at such retail outlets, shall be consid-
23 ered a distributor as herein defined; the words
24 “licensed distributor” shall mean a distributor li-
25 censed under the provisions of this chapter; the
26 word “dealer” shall mean any person other than a
27 distributor, as defined herein, who is engaged in the
28 commonwealth in the business of selling cigarettes;
29 the words “licensed dealer” shall mean a dealer
30 licensed under the provisions of this chapter; the
31 word “stamp” shall include impressions made by
32 metering machines authorized to be used under the
33 provisions of section seven; and the word “sale”
34 or “sell” shall include or apply to gifts, exchanges
35 and barter.
36 Section 2. Each person engaging in the busines;
37 of selling cigarettes in the commonwealth, including
38 any distributor or dealer, shall secure a license from
39 the commissioner before engaging in such business,
40 or continuing to engage therein after July first, nine-
41 teen hundred and thirty-nine. A separate applica-
42 tion and license shall be required for each wholesale
43 outlet and for each retail outlet when a person shall
44 own or control more than one place of business
45 dealing in cigarettes. Such license shall be issued
46 by the commissioner on application, stating, on forms
47 prescribed by the commissioner, the name and ad-
-48 dress of the applicant, the address of the place of
49 business at which it is proposed to engage in such
50 business, the type of business and such other infor-
-51 mation as the commissioner may require for the
52 proper administration of this chapter. Each such
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application for a wholesale outlet license shall be
accompanied by a fee of twenty-five dollars, and
each such application for a retail outlet license shall
be accompanied by a fee of one dollar. Each license
so issued shall be prominently displayed on the
premises covered by the license. Any person who
shall sell, offer for sale or possess with intent to sell,
any cigarettes without a license as provided in this
section, shall be fined not more than twenty-five dol-
lars for the first offence and not less than twenty-five
dollars nor more than two hundred dollars for each
subsequent offence.
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Section 3. Each license issued under the provi-
sions of section two shall be valid for a period of one
year from the date of its issuance, unless sooner
revoked by the commissioner, as provided in section
four, or unless the business with respect to which
such license was issued shall change ownership, in
either of which cases the holder of the license shall
immediately return it to the commissioner. The
holder of each license may, annually, before the
expiration date of the license then held by him,
renew his license for a further period of one year, on
application accompanied by a fee of one half the
amount prescribed in section two. No person shall
cause to be operated a machine for vending cigarettes
unless there shall be attached to the same a disc or
marker, in a form to be determined by the commis-
sioner, showing it to have been licensed by said
commissioner for one year from the date appearing
thereon. The fee for each such license shall be one
dollar and for each renewal shall be fifty cents. Any
such machine, so licensed, may be removed from
one location to another within the state without
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87 payment of an additional fee. Any person who shall
operate any such machine in violation of the provi-
sions of this section shall be subject to the same
penalties as provided in section two for the sale of
cigarettes without a license.
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Section 4- The commissioner may revoke the li-
cense of any dealer or distributor for failure to com-
ply with any provision of this chapter. Any person
aggrieved by such revocation may apply to the com-
missioner for a hearing as provided in section eighteen
and may further appeal to the appellate tax board as
provided in section nineteen.
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Section 5. An excise is imposed on all cigarettes
held in the commonwealth by any person for sale,
said excise to be at the rate of one mill for each
cigarette, and the payment thereof to be evidenced
by the affixing of stamps to the packages containing
the cigarettes, as hereinafter provided. Any cigarette
on which an excise has been paid, such payment
being evidenced by the affixing of such stamps, shall
not be subject to a further excise under this chapter.
Nothing contained in this chapter shall be construed
to impose an excise on any transaction the taxation
of which by the commonwealth is prohibited by the
constitution of the United States.
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Section 6. The commissioner shall secure stamps,
of such design and denomination as he shall prescribe,
suitable to be affixed to packages of cigarettes as
evidence of the payment of the excise imposed by
this chapter. He shall sell such stamps to licensed
distributors at a discount of six and one quarter per
cent of their face value and to licensed dealers at their
face value. The commissioner may, in his discre-
tion, permit a licensed distributor or licensed dealer
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121 to pay for such stamps within thirty days after the
date of purchase, provided a bond satisfactory to
the commissioner in an amount not less than the
sale price of such stamps shall have been filed with
the commissioner conditioned upon payment of such
stamps. He shall keep accurate records of all stamps
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sold to each distributor and dealer and shall pay
over all receipts from the sale of stamps to the state
treasurer daily.
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Section 7. The commissioner, if he shall determine
that it is practicable to stamp by impression pack-
ages of cigarettes by means of a metering machine,
may, in lieu of selling stamps under the provisions of
section six, authorize any licensed distributor or li-
censed dealer to use any metering machine approved
by him, such machine to be sealed by the commis-
sioner before being used and to be used in accordance
with regulations prescribed by him. Any licensed
distributor or licensed dealer authorized by the com-
missioner to affix stamps to packages by means of a
metering machine shall either make a prepayment,
allowing for the discount, if any, provided for in
section six, covering the amount of tax for which his
meter register is set, or file with the commissioner a
bond issued by a surety company licensed to do
business in the commonwealth, in such amount as
the commissioner may fix, conditioned upon the pay-
ment of the excise upon cigarettes so stamped. The
bond shall be in full force and effect for a period of
one year and a day after the expiration of the bond,
unless a certificate be issued by the commissioner to
the effect that all excises due to the commonwealth
have been paid. In the discretion of the commissioner,
cash may be accepted in lieu of a surety bond, such
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cash to be paid over by the commissioner to the state
treasurer, who may deposit or hold the same subject
to further order of the commissioner. The commis-
sioner shall cause each metering machine approved
by him to be read and inspected at least once a
month and, unless being used on a prepayment basis,
shall determine as of the time of each inspection the
amount of excise due from the distributor or dealer
using such machine after allowing for the discount,
if any, provided for in section six, which excise shall
be due and payable upon demand of the commis-
sioner or his duly authorized agent.
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Section S. No distributor or dealer shall sell or
transfer any stamps issued under the provisions of
this chapter. The commissioner shall redeem any
unused, uncancelled stamps presented by any li-
censed distributor or licensed dealer within one year
from the date of purchase, at a price equal to ninety-
five per cent of their face value.
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Section 9. When the commissioner shall find that
the collection of the excise imposed by this chapter
would be facilitated thereby, he may, in his discre-
tion, authorize any person resident or located out-
side the commonwealth engaged in the business of
manufacturing cigarettes, or any person resident or
located outside the commonwealth who ships cigar-
ettes into the commonwealth for sale to dealers in
the commonwealth as defined in section one, and
who qualified as a distributor as defined in section
one, but need not have a place of business in the
commonwealth, upon complying with the require-
ments of the commissioner, to affix, or cause to be
affixed, the stamps required by this chapter on be-
half of the purchasers of such cigarettes who would
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otherwise be taxable therefor, and the commissioner
may sell such stamps to such person as provided in
section six or authorize the use of a machine by such
person as provided in section seven. The commis-
sioner shall require a bond of such nonresident per-
son, satisfactory to the commissioner, in an amount
not to exceed thirty thousand dollars, conditioned
upon the payment of the excise and compliance
with such other requirements as the commissioner
may specify. Such bond shall be issued by a surety
company licensed to do business in the common-
wealth and shall be in full force and effect for a period
of one year and a day after the expiration of the
bond, unless a certificate be issued by the commis-
sioner to the effect that all excises due to the com-
monwealth have been paid. In the discretion of
the commissioner, cash may be accepted in lieu of a
surety bond; such cash to be paid over by the com-
missioner to the state treasurer, who may deposit
or hold the same subject to further order of the com-
missioner. Such nonresident person shall agree to
submit its books, accounts and records to examina-
tion during reasonable business hours by the com-
missioner or his duly authorized agent. Each such
nonresident person, other than a foreign corpora-
tion which has complied with the provisions of chap-
ter one hundred and eighty-one, shall, in writing,
appoint the commissioner to be his attorney, such
appointment to be made, acknowledged and filed
in the manner prescribed for foreign corporations
under said chapter one hundred and eighty-one.
Service upon said attorney shall be sufficient serv-
ice upon any such nonresident person, whether a
foreign corporation which has complied with the
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223 provisions of chapter one hundred and eighty-one
224 or not, and may be made by leaving a duly attested
225 copy of the process with the commissioner or at his
226 office. When legal process against any such non-
-22/ resident person shall be served upon the commis-
-228 sioner, he shall notify such nonresident person in
229 the manner provided for notification of service of
230 process in the case of foreign corporations under
231 chapter one hundred and eighty-one and shall col-
-232 lect the fee specified therein. Any person complying
233 with the provisions of this section shall thereupon
234 become a licensed distributor within the meaning of
235 this chapter, and shall be subject to all provisions
236 of this chapter applicable to licensed distributors,
237 except as otherwise ruled by the commissioner.
238 Section 10. Each distributor shall affix, or cause
239 to be affixed, at the location for which his license
240 is issued, in such manner as the commissioner may
241 specify in regulations issued pursuant to this chap-
-242 ter, to each individual package of cigarettes sold or
243 distributed by him, stamps of the proper denomina-
-244 tion, as required by section five. Such stamps may
245 be affixed by a distributor at any time before the
246 cigarettes are transferred out of his possession.
247 Section 11. Each dealer shall, within twenty-four
248 hours after July first, nineteen hundred and thirty-
-249 nine, or within twenty-four hours after coming into
250 possession of any cigarettes not bearing proper
251 stamps evidencing payment of the excise imposed
252 by this chapter, and before selling such cigarettes,
253 affix or cause to be affixed, at the location for which
254 his license is issued, in such manner as the commis-
-255 sioner may specify in regulations issued pursuant
256 to this chapter, to each individual package of cigar-
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257 ettes, stamps of the proper denomination, as re-
258 quired by section five
259 Section 12. No distributor shall sell, and no other
260 person shall sell, offer for sale, display for sale or
261 possess with intent to sell, any cigarettes which do
262 not bear stamps evidencing the payment of the ex-
263 cise imposed by this chapter, provided a licensed
264 dealer may keep on hand, at the location for which
265 his license is issued, unstamped cigarettes for a
266 period not exceeding twenty-four hours. Any un-
267 stamped cigarettes in the possession of a dealer
268 shall be presumed to have been held by him for more
269 than twenty-four hours unless proof be shown to
270 the contrary. Any person who shall violate any
271 provision of this section shall be fined not more than
272 five hundred dollars for the first offence and, for
273 each subsequent offence, shall be fined not less than
274 two hundred dollars nor more than two thousand
275 dollars or be imprisoned not more than one year or
276 be both fined and imprisoned.
277 Section 13. Any cigarettes found at any place in
278 the commonwealth without stamps affixed thereto as
279 required by this chapter, unless such cigarettes shall
280 be in the possession of a licensed distributor, or
281 unless they shall be in course of transit from without
282 the commonwealth and consigned to a licensed dis-
283 tributor or licensed dealer, or unless they shall have
284 been received by a licensed dealer from without the
285 commonwealth within twenty-four hours, are de-
286 dared to be contraband goods and may be seized
287 by the commissioner, his agents or employees, or by
288 any sheriff, deputy sheriff or constable of the corn-
289 monwealth when directed by the commissioner to
290 do so, without a warrant, provided nothing herein
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291 shall be construed to require the commissioner to
292 confiscate unstamped cigarettes when he shall h
293 reason to believe that the owner thereof is not
294 wilfully or intentionally evading the excise imposed
295 by this chapter. Any cigarettes seized under the
296 provisions of this chapter may, at his discretion
297 be offered by the commissioner for sale at public
298 auction to the highest bidder after advertisement,
299 as provided in section fourteen. The commissioner
300 shall deliver to the state treasurer the proceeds of
301 any sale made under the provisions of this section.
302 Before delivering any cigarettes so sold to the pur-
303 chaser, the commissioner shall require such pur-
304 chaser to affix to the packages the amount of stampi
305 required by this chapter. The seizure and sale of
306 any cigarettes under the provisions of this section
307 shall not relieve any person from a fine or other
308 penalty for violation of this chapter
309 Section 14-. When any cigarettes shall have been
310 seized under the provisions of section thirteen, the
311 commissioner may, at his discretion, after a hearing
312 as provided in section eighteen, advertise them for
313 sale, in a newspaper published or having a circula-
314 tion in the town in which the seizure took place, at
315 least five days before the sale. Any person claiming
316 an interest in such cigarettes may make written
317 application to the commissioner for a hearing, stat-
318 ing his interest in the cigarettes and his reasons why

319 they should not be forfeited. Further proceedings
320 on such application for hearing shall be taken as

321 provided in sections eighteen and nineteen. No sale
322 of any cigarettes under the provisions of section
323 thirteen shall be made while an application for a
324 hearing is pending before the commissioner, but the



1939.] HOUSE —No. 2558. 11

325 pendency of an appeal under the provisions of sec-
tion nineteen shall not prevent the sale unless the
appellant shall post a satisfactory bond, with surety,
in an amount double the estimated value of the
cigarettes, conditioned upon the successful termina-
tion of the appeal.
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Section 15. Any person who shall fraudulently
make or utter or shall forge or counterfeit any
stamp prescribed by the commissioner under the
provisions of this chapter, or who shall cause or
procure the same to be done, or who shall wilfully
utter, publish, pass or render as true, any false,
altered, forged or counterfeited stamp, or who shall
knowingly possess any such false, altered, forged or
counterfeited stamp, or who shall use more than
once any stamp provided for and required by this
chapter, for the purpose of evading the excise hereby
imposed, or who shall tamper with or cause to be
tampered with any metering machine authorized
to be used under the provisions of this chapter, shall
be deemed guilty of a felony and, upon conviction
thereof shall be imprisoned for not less than one
year nor more than ten years.
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Section 16. Each distributor and each dealer shall
keep complete and accurate records of all cigarettes
manufactured, produced, purchased and sold. Such
records shall be of such kind and in such form as
the commissioner may prescribe and shall be safely
preserved for three years in such manner as to in-
sure permanency and accessibility for inspection by
the commissioner and his authorized agents. The
commissioner and his authorized agents may exam-
ine the books, papers and records of any distributor
or dealer in the commonwealth, for the purpose of
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359 determining whether the excise imposed by this
chapter has been fully paid, and may investigate and
examine the stock of cigarettes in or upon any prem-
ises where such cigarettes are possessed, stored or
sold, for the purpose of determining whether the
provisions of this chapter are being obeyed.
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365 Section 17. The commissioner and any agent of

the commissioner duly authorized to conduct any
inquiry, investigation or hearing hereunder shall
have power to administer oaths and take testimony
under oath relative to the matter of inquiry or
investigation. At any hearing ordered by the com-
missioner, the commissioner or his agent author-
ized to conduct such hearing and having authority
by law to issue such process may subpoena witnesses
and require the production of books, papers and
documents pertinent to such inquiry. No witness
under subpoena authorized to be issued by the pro-
visions of this chapter shall be excused from testi-
fying or from producing books or papers on the
ground that such testimony or the production of
such books or other documentary evidence would
tend to incriminate him, but such evidence of the
books or papers so produced shall not be used in
any criminal proceeding against him. If any per-
son shall disobey such process or, having appeared
in obedience thereto, shall refuse to answer any per-
tinent question put to him by the commissioner or
his authorized agent or to produce any books and
papers pursuant thereto, the commissioner or such
agent may apply to the superior court of the county
wherein the taxpayer resides or wherein the business
has been conducted, or to any judge of said court
if the same shall not be in session, setting forth such
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disobedience to process or refusal to answer, and
said court or such judge shall cite such person to
appear before said court or such judge to answer such
question or to produce such books and papers, and,
upon his refusal so to do, shall commit him to jail
until he shall testify, but not for a longer period
than sixty days. Notwithstanding the serving of
the term of such commitment by any person, the
commissioner may proceed in all respects with such
inquiry and examination as if the witness had not
previously been called upon to testify. Officers who
serve subpoenas issued by the commissioner or under
his authority and witnesses attending hearings con-
ducted by him hereunder shall receive fees and com-
pensation at the same rates as officers and witnesses
in the courts of the commonwealth, to be paid on
.vouchers of the commissioner or on order of the
comptroller from the proper appropriation for the
administration of this chapter.
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Section 18. Any person aggrieved by any action
under this chapter of the commissioner or his author-
ized agent for which hearing is not elsewhere pro-
vided may apply to the commissioner, in writing,
within ten days after the notice of such action is
delivered or mailed to him, for a hearing, setting
forth the reasons why such hearing should be granted
and the manner of relief sought. The commissioner
shall consider each such application and may grant
or deny the hearing requested. If the hearing be
denied, the applicant shall be notified thereof; if it
be granted, the commissioner shall notify the appli-
cant of the time and place fixed for such hearing.
After such hearing, the commissioner may make such
order in the premises as may appear to him just and
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lawful and shall furnish a copy of such order to the
applicant. The commissioner may, by notice in
writing, at any time, order a hearing on his own
initiative and require the taxpayer or any other
individual whom he believes to be in possession of
information concerning any manufacture, importa-
tion or sale of cigarettes which have escaped taxa-
tion to appear before him or his duly authorized
agent with any specific books of account, papers or
other documents, for examination relative thereto.
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Section 19. Any person aggrieved because of any
action or decision of the commissioner under the
provisions of this chapter may appeal therefrom
within ten days thereafter to the appellate tax
board. The appellant shall at the time of taking an
appeal file with the appellate tax board a bond of
recognizance to the commonwealth of Massachu-
setts, with surety to prosecute the appeal to effect
and to comply with the orders and decrees of the
board in the premises. Such appeals shall be pre-
ferred cases, to be heard, unless cause appear to the
contrary, in priority to other cases. Said board may
grant such relief as may be equitable and may order
the treasurer to pay the amount of such relief, with
interest at the rate of six per cent per annum, to
the aggrieved taxpayer. If the appeal shall have
been taken without probable cause, the board may
tax double or triple costs, as the case shall demand;
and, upon all such appeals which may be denied,
costs may be taxed against the appellant at the dis-
cretion of the board, but no costs shall be taxed
against the commonwealth.
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Section 20. The administration of this chapter is
vested in the commissioner. All forms necessary
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461 and proper for the enforcement of this chapter shall
462 be prescribed and furnished by the commissioner.
463 The commissioner may prescribe regulations and
464 rulings, not inconsistent with law, to carry into
465 effect the provisions of this chapter, which regula-
-466 tions and rulings, when reasonably designed to carry
467 out the intent and purpose of this chapter, shall be
468 prima facie evidence of its proper interpretation.
469 The commissioner shall, at least annually, and oftener
470 in his discretion, publish for distribution all regula-
-471 tions prescribed hereunder and such rulings as ap-
-472 pear to him to be of general interest.

1 Section 2. This act shall take effect as of July
2 first, nineteen hundred and thirty-nine, and shall
3 apply to cigarettes sold by distributors or held by
4 dealers for resale on and after July first, nineteen
5 hundred and thirty-nine.




