
HOUSE 2581

House of Representatives, August 11, 1939.

The committee on Bills in the Third Reading, to
whom was referred the Bill relative to liquidation and
other proceedings against domestic insurers doing busi-
ness in more than one state and against certain foreign
insurers doing business in this Commonwealth (Senate,
No. 597, amended), report recommending that the
same be amended by the substitution of the accompany
ing bill (House, No. 2581).

For the committee

H. EDWARD SNOW.
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In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act relative to the rehabilitation, conserva-
tion AND LIQUIDATION OF CERTAIN DOMESTIC AND
FOREIGN INSURERS.

1 Whereas, The deferred operation of this act would
2 tend to defeat its purpose, therefore it is hereby
3 declared to be an emergency law, necessary for the
4 immediate preservation of the public convenience.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled *

and by the
authority of the same, as follows:

1 Section 1. Section six of chapter one hundred
2 and seventy-five of the General Laws, as most re-
-3 cently amended by section three of chapter one
4 hundred and seven of the acts of nineteen hundred
5 and thirty-three, is hereby further amended by strik-
-6 ing out, in the twenty-ninth to the forty-fourth
7 lines, both inclusive, the words “or, if he is satisfied
8 that any domestic company has exceeded its powers
9 or has violated any provision of law, or that the
10 amount of its funds, insurance in force or premiums
11 or number of risks is deficient or that its guaranty
12 capital under section ninety B or its guaranty fund
13 under section ninety C is impaired, as set forth in sec-
-14 tions twenty-three, seventy-four, ninety-three D and
15 one hundred and sixteen, he may apply to the supreme
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16 judicial court for an injunction restraining it in
17 whole or in part from further proceeding with its
18 business. The court may issue a temporary injunc-
-19 tion forthwith and may after a full hearing make
20 the injunction permanent and may appoint one or

21 more receivers to take possession of the property
22 and effects of the company and to settle its affairs,

23 subject to such rules and orders as the court may

24 prescribe,” and inserting in place thereof the words:

25 except as provided in section one hundred and
26 eighty B or one hundred and eighty C, or, if he is

27 satisfied that any domestic company has exceeded
28 its powers or has violated any provision of law, oi

29 that the amount of its funds, insurance in force or

30 premiums or number of risks is deficient oi that
31 its guaranty capital under section ninety B or its

32 guaranty fund under section ninety C is impaired, as

33 set forth in sections twenty-three, seventy-four,

34 ninety-three D and one hundred and sixteen, he
35 may apply to the supreme judicial court for an

36 injunction restraining it in whole or in part from
37 further proceeding with its business and for the ap-

-38 pointment of a receiver or receivers. The court

39 may issue a temporary injunction and appoint one

40 or more temporary receivers forthwith, and it may

41 after a full hearing make the injunction permanent
42 and appoint one or more permanent receivers to take

43 possession of all the property and effects of the com-

-44 pany, to settle its affairs, and to distribute its assets,
45 subject to such rules and orders as the court may pre-

-46 scribe. In the case of a domestic company transacting

47 business inany other reciprocal state, as defined in sec-
-48 tion one hundred and eighty A, the commissioner,
49 instead of proceeding under this section, may insti
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50 tute a proceeding under section one hundred and
51 eighty B or one hundred and eighty C, and by
52 inserting after the first paragraph the following new
53 paragraph: •
54 At any time during the pendency of a proceeding
55 under this section against a domestic company trans-
-56 acting business in any other reciprocal state, as de-
-57 fined as aforesaid, for any cause other than that the
58 company has exceeded its powers or has violated
59 any provision of law, the commissioner may make
60 application to the court for the termination of said
61 proceeding and for his appointment as receiver to
62 rehabilitate or liquidate the company as provided
63 in and subject to section one hundred and eighty B
64 or section one hundred and eighty C. The court may,
65 after due notice and a full hearing, grant such applica-
-66 tion and appoint the commissioner as receiver, and
67 thereupon he shall proceed in like manner as in a
68 rehabilitation or liquidation proceeding instituted un-
-69 der said section one hundred and eighty B or one
70 hundred and eighty C.

1 Section 2. Section one hundred and seventy-
-2 nine of said chapter one hundred and seventy-five,
3 as appearing in the Tercentenary Edition, is hereby
4 amended by adding at the end the following new
5 sentence:—
6 Nothing contained in this section shall affect any
7 provision of sections one hundred and eighty A to
8 one hundred and eighty L, inclusive.

1 Section 3. Said chapter one hundred and sev-
-2 enty-five is hereby further amended by striking out
3 section one hundred and eighty A, as so appearing,
4 and inserting in place thereof the twelve following
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new sections, under the caption “the rehabili-

tation, CONSERVATION AND LIQUIDATION OF CER-

5

6

7 TAIN DOMESTIC AND FOREIGN INSURERS

8 Section 180A. The following words as used in
sections one hundred and eighty A to one hundred9

and eighty L, inclusive, unless the context otherwise10
requires or a different meaning is specifically pre-11
scribed, shall have the following meanings:12

13 “State” means any state of the United States
14 and also the District of Columbia, Alaska, Hawaii

and Puerto Rico.15
Domiciliary state” means the state in which an16

insurer is incorporated or organized, or, in the case17
of an insurer incorporated or organized in a foreign18
country, the state in which such insurer, being19

20 authorized to do business in such state, has its prin-
-21 cipal office at the commencement of rehabilitation,
22 conservation or liquidation proceedings; and any

such insurer shall be deemed to be domiciled in such23
24 state.

“Foreign country” means territory not in any25
26 state.

“General assets” means all property, real, per-
sonal or mixed, not specifically mortgaged, pledged,
deposited or otherwise encumbered for the security
or benefit of specified persons or a limited class or
classes of persons; and as to such specifically en-
cumbered property such term includes all such prop-
erty or its proceeds in excess of the amount necessary
to discharge the sum or sums secured thereby.
Assets held in trust and assets held on deposit for
the security or benefit of all policyholders, or all
policyholders and creditors in the United States,
shall be deemed general assets.

27
28

29
30
31

32
33
34

35
36

37
38

“Reciprocal state” means any other state in which39
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40 provisions of like substance and effect with sections
41 one hundred and eighty A to one hundred and
AS) mohf ir T, inolncnra nm in -P/-\v*/-»/~»eighty L, inclusive, are in force.
43 “Secured claim” means any claim secured by
44 mortgage, trust, deed, pledge, deposit as security,
45 escrow or otherwise, and does not include special
46 deposit claims or claims against general assets. Said
47 term also includes claims which more than four
48 months prior to the commencement of liquidation

proceedings in the state
have become liens upon
judicial process.

of the insurer’s domicile
necific assets by virtue of

49
,0

3l

“Special deposit claim
by a deposit of a fund.

) means any claim secured
property or bond, which

deposit has been made pursuant to law for the secur-
ity or benefit of a limited class or classes of persons
and does not include any general assets.

14
r5

1(

i Section 1808. The commissioner may institute a
rehabilitation proceeding against a domestic com-
pany transacting business in any other reciprocal
state for any cause specified in section six, other than
that the company has exceeded its powers or has
violated any provision of law, by making application
to the supreme judicial court for his appointment as
receiver to rehabilitate such company and conserve
its assets. The court may on such application issue
a temporary injunction restraining the company in
whole or in part from further proceeding with its
business and may appoint the commissioner as
temporary receiver forthwith, and, after due notice
and a full opportunity to be heard, may appoint the
commissioner as permanent receiver and authorize
him to take possession of all the property and effects
of the company and to conduct its business for the

18

59
60

61
62
63

64

65

66

67
68

61

70
71
72
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74 purpose of rehabilitating it by taking such measures
75 as may be proper to eliminate the causes and the
76 conditions which caused the institution of such pro-

-77 ceeding, subject to the order of the court, or may

78 dismiss the petition.
79 The receiver may at any time make application to

80 the court for the termination of a proceeding under

81 this section and for the return to the company of all

82 its property and effects, with authority to lesume the

83 conduct of its business. The court, if satisfied after

84 due notice and a full hearing that the purposes of

85 the proceeding have been substantially accom-

-86 plished, shall grant such application.
87 In any rehabilitation proceeding the court may

88 authorize the receiver to employ such counsel and

89 other assistants as may be necessary for the proper
90 conduct of such proceeding. The compensation of

91 such counsel and assistants and all other necessary

92 expenses of conducting such proceeding shall be paid
93 out of the funds or assets of the insurer in the posses-
94 sion of the receiver.
95 Section 180C. If the commissioner deems that a

96 domestic company which is the subject of a rehabili-

-97 tation proceeding under section one hundred and

98 eighty B, or which may properly be the subject of

99 such a proceeding for any cause referred to in said

100 section, hereinafter referred to as the company, is

101 insolvent and that it should be liquidated, he may

102 make application to the court for a decree authoriz-
-103 ing him to liquidate the company. The court, after

104 notice to all known creditors and stockholders of the

105 company and a full hearing, may order its liquida-

-106 tion and appoint the commissioner as permanent
107 receiver thereof. The pertinent provisions of section
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six and of section one hundred and eighty B shall
apply in case of any application under this section.

108
109

I pon the entry of a decree ordering liquidation of
a company the receiver shall proceed forthwith to
liquidate the business thereof. Subject to the ap-
proval of the court, he may sell or otherwise dispose
of the real and personal property, or any part thereof,
and sell or compromise all choses in action, of the
company. He shall endeavor to obtain a proposal
from a solvent company or companies to take over
or assume the policies of the company in whole or in
part, or to take over or assume, on modified terms,
the liabilities of the company to its policyholders,
and shall submit to the court such proposal as he
deems best for the interest of the policyholders. He
may, with the authority of the court, which it may
give if in its opinion the best proposal in the interest
of the policyholders has been obtained, execute such
contracts and make such assignments and transfers
as may be necessary to carry such proposal into effect.

no
11l
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127

The rights and liabilities of the company and of
its creditors, except those holding contingent claims,
and of its policyholders, stockholders or members,
and of all other persons interested in its assets, shall,
unless otherwise ordered by the court, be fixed as of
the date of the decree ordering liquidation. The
rights of claimants holding contingent claims shall
be determined as provided in sections one hundred
and eighty G and one hundred and eighty H.

128
129
130
131
132
133
134
135
136

Section 180D. The receiver of any company of
which this commonwealth is the domiciliary state,
appointed under section six, section one hundred and
eighty B or section one hundred and eighty C, shall,
within twenty days after his appointment, give notice

137
138

139

140
141
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142 thereof to all policyholders of the company by written
143 notice, in a form prescribed by the court, sent by mail,
144 postage prepaid, to the last address of the insured
145 appearing on the records of the company.
146 Section 180E. The commissioner may apply to
147 the supreme judicial court for a decree appointing
148 him ancillary receiver of a foreign insurer of which
149 any reciprocal state other than this commonwealth
150 is the domiciliary state, and authorizing him, in
151 addition to other powers, to conserve its assets
152 within the commonwealth, upon the ground that
153 such foreign insurer has been placed in the hands of
154 a receiver, or that possession of such insurer has
155 been taken by the person having supervision of such
156 insurer in its domiciliary state, or that such insurer
157 has had its property sequestrated in its domiciliary
158 state or any other state. A decree to conserve the
159 assets of a foreign insurer shall direct the receiver
160 forthwith to take possession of the property of such
161 insurer in the commonwealth and to conserve the
162 same, subject to the order of the court. The perti-
163 nent provisions of section six, section one hundred
164 and eighty B and section one hundred and eighty C
165 shall apply in case of any application under this

167 The domiciliary receiver of an insurer domiciled
168 in a reciprocal state, unless the court shall order
169 otherwise, shall be vested with the title to all of the
170 property, contracts and rights of action, and all of
171 the books and records, of the insurer located in this
172 commonwealth, and shall have the immediate right
173 to recover balances due from local agents and any
174 books and records of the insurer found in this corn-

175 monwealth. He shall also be entitled to recover

166 section.
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forthwith and reduce to possession the other assets
of the insurer located in this commonwealth; pro-
vided, that, upon the appointment of an ancillary
receiver in this commonwealth, such ancillary re-
ceiver shall during the ancillary receivership pro-
ceedings have the sole right to recover and reduce to
possession such other assets. The ancillary receiver
shall, as soon as practicable, liquidate from their
respective securities such special deposit claims and
secured claims as are approved and allowed in the
ancillary proceedings in this commonwealth, and,
under the orders of the court, shall pay from the
assets in his hands as receiver the necessary costs
and expenses of such proceedings, including compen-
sation, and shall transfer all remaining assets to the
domiciliary receiver. Except as otherwise provided
herein, such ancillary receiver shall have the same
powers and be subject to the same duties as a domi-
ciliary receiver in this commonwealth.

176
177
178
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190

191
192
193

194
Except as otherwise provided herein, the domicil-

iary receiver of an insurer domiciled in a reciprocal
state may sue in this commonwealth to recover any

195
196

197
assets of such insurer to which he may be entitled198

commonwealth.under the laws of thii
Section 180F. In

199
my liquidation proceeding:200

begun in this commonwealth against an insurer
domiciled in this commonwealth, and transacting
business in any other reciprocal state, claimants
residing in a reciprocal state may file and prove claims
either with the ancillary receiver, if any, or with the
domiciliary receiver; provided, that all such claims
shall be filed on or before the last date fixed by the
court for the filing of claims in the domiciliary
proceeding.

201
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209
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210 In any such proceeding, contested claims belong-
-211 ing to claimants residing in such reciprocal state
212 either (a) may be proved in this commonwealth
213 under the law of this commonwealth, or (6), if aneil-
-214 lary proceedings have been commenced in such re-

proved in such ancillary215 ciprocal state, may be
216 proceedings.

in insurer has been adjudi-
a decree made pursuant to
hundred and eighty C, any

217 Section ISOG. Where
218 cated to hie insolvent by
219 section six or section one

220 person who has a cause of action against an insured
221 of such insurer under a liability insurance policy
222 issued by such insurer shall have the right to file a

223 claim in the liquidation proceeding, regardless of the

224 fact that such claim may be contingent, and such
225 claim may be allowed (a) if it may be reasonably
226 inferred from the proof presented upon such claim
227 that such person would be able to obtain a judgment
228 upon such cause of action against such insured, and
229 (6) unless the court for good cause shown shall
230 otherwise direct, if such person shall furnish suitable
231 proof that no further valid claims against such in-
-232 surer arising out of his cause of action other than
233 those already presented can be made, and (c) if the
234 total liability of such insurer to all claimants arising
235 out of the same act of its insured shall be no greater

236 than its total liability would be were it not in liqui-
-237 dation. No judgment against such an insured taken
238 after the date of the entry of the liquidation order
239 shall be considered in the liquidation proceedings as

240 evidence of liability, or of the amount of damages,
241 and no judgment against an insured taken by de-
-242 fault or by collusion prior to the entry of the liqui-
-243 dation order shall be considered as conclusive evi-
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244 deuce in the liquidation proceeding either of the
245 liability of such insured to such person upon such
246 cause of action or of the amount of damages to which
247 such person is therein entitled.
248 Section 180H. Except as provided in section one
249 hundred and eighty G, no contingent claim shall
250 share in a distribution of the assets of an insurer
251 which has been adjudicated to be insolvent by a
252 decree made pursuant to section six or section one
253 hundred and eighty C, except that such claims shall
254 be considered, if properly presented, and may be
205 allowed to share where (a) such claim becomes abso-
-256 lute against the insurer on or before the last day
257 fixed by the court for filing of proofs of claim against
258 the assets of such insurer, or (b) there is a surplus
259 and the proceeding in which the decree was made is
260 thereafter conducted upon the basis that such in-
-261 surer is solvent.
262 Section 1801. If a liquidation proceeding is corn-
-263 menced in a reciprocal state against an insurer of
264 which such state is the domiciliary state, claimants
265 against such insurer who reside within this common-
-266 wealth may file claims either with the ancillary re-
-267 ceiver, if any, appointed in this commonwealth or
268 with the domiciliary receiver; provided, that all
269 such claims shall be filed on or before the last date
270 fixed by the court for the filing of claims in the
271 domiciliary proceeding.
272 In any such proceeding, contested claims belong-
-2/3 ing to claimants residing in this commonwealth may
274 be proved (a) in the domiciliary state as provided by
275 the lawr of such state, or (5), if ancillary proceedings
276 have been commenced in this commonwealth, in such
277 ancillary proceedings. In the event that any such
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claimant elects to prove his claim in this common-
wealth, he shall file his claim with the ancillary re-
ceiver in the manner provided by decree or rule of
the court in which the proceeding is pending and he
shall give, or cause to be given, notice in writing to
the receiver in the domiciliary state, either by regis-
tered mail or by personal service. Such notice shall
be given at least forty days prior to the date set for
hearing, and shall contain a concise statement of the
amount of the claim, the facts on which the claim is
based, and the priorities asserted, if any. If the
domiciliary receiver, within thirty days after the
giving of such notice, shall give notice in writing to
the ancillary receiver and to the claimant, either by
registered mail or by personal service, of his inten-
tion to contest such claim, the domiciliary receiver
shall be entitled to appear in any proceeding in the
commonwealth involving the adjudication of the
claim.

278
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Section 180J. The owners of special deposit
claims against an insurer for which a receiver has
been appointed in a liquidation proceeding in this
or any other reciprocal state shall be given priority
against their several special deposits in accordance
with the laws governing the creation and mainte-
nance of such deposits. If there be a deficiency in
any such deposit, so that the claims secured thereby
are not fully discharged therefrom, the claimants
may share in the general assets, but such sharing
shall be deferred until general creditors, and also
claimants against other special deposits who have
received smaller percentages from their respective
special deposits, have been paid percentages of their
claims equal to the percentage paid from such special
deposit.
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313 Section 180K. The owner of a secured claim
314 against an insurer for which a receiver has been
315 appointed in a liquidation proceeding in this or any
316 reciprocal state may surrender his security and file
317 his claim as a general creditor, or such secured claim
318 may be discharged by resort to the security, in which
319 case the deficiency, if any, shall be treated as a
320 claim against the general assets of the insurer on
321 the same basis as claims of unsecured creditors.
322 Section 180L. If any provision of sections one
323 hundred and eighty A to one hundred and eighty K,
324 inclusive, or the application thereof to any person or
325 circumstances, is held invalid, such invalidity shall
326 not affect other provisions or applications of said
327 sections which can be given effect without the in-
-328 valid provisions or application, and to this end the
329 provisions of said sections are declared to be sever-
-330 able.

1 Section 4. Section four of said chapter one hun-
-2 dred and seventy-five, as amended, is hereby further
3 amended by striking out, in the thirty-eighth and
4 forty-first lines, as appearing in the Tercentenary
5 Edition, the words “or six” and inserting in place
6 thereof, in each instance, the words: , six, one
7 hundred and eighty B or one hundred and eighty C,
8 so that the fourth paragraph of said section will
9 read as follows: A report of an examination of

10 any company made under this section may, as far
11 as material and relevant, be admitted, in the dis-
-12 cretion of the court, in any judicial proceeding under
13 section five, six, one hundred and eighty B or one
14 hundred and eighty C as prima facie evidence of
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the facts stated in such report; but nothing in this
paragraph shall be construed to require the commis-

15
16

sioner to make an examination under this section
before proceeding to act under section five, six, one
hundred and eighty B or one hundred and eighty C.

17
IS

19

House of Representatives, August 11, 1939.

Passed to be engrossed.
Sent up for concurrence.

Senate, August 11 (p.m.) 1939.

Passed to be engrossed, in concurrence.

IRVING N. HAYDEN, Clerk.

LAWRENCE R. GROVE, Clerk.




