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By Mrs. Newman of Cambridge, petition of Edward W. Brooke, Mary B.
Newman, Albert A. Gammal, Jr., Thomas C. Wojtkowski and another relative to
proceedings for the award and assessment of damages in eminent domain takings.
The Judiciary.

In the Year One Thousand Nine Hundred and Sixty-Four.

An Act relating to proceedings for the award and assessment
of damages in eminent domain cases.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 79 of the General Laws is hereby
2 amended by inserting after section 19 thereof the following
3 section:
4 Section 19A. The owner of any estate or interest in prop-
-5 erty taken or injured under this chapter may bring a petition
6 for the award or assessment of damages thereby sustained by
7 him in his property, and two or more persons having joint or
8 several estates or interests in a single piece of such property
9 may join in such a petition. An estate or interest in property

10 for purposes of this chapter shall include a tenancy for life or
11 for years or under a lease in writing, a vested or contingent re-
-12 mainder, a reversion, an executory devise, a power of appoint -

13 ment, a mortgage, a lien and an easement, legal or equitable.
14 An owner for purposes of this chapter shall include any person
15 having such an estate or interest as of the date on which the
16 right to damages vested with respect thereto, whether held by
17 him singly, or by a tenancy in common, a joint tenancy, a
18 tenancy by the entirety or otherwise concurrently with other
19 persons.

Cf)t Commontoealtl) of

1 Section 2. Chapter 79 of the General Laws is hereby fur-
-2 ther amended by adding at the end of section 20 thereof the
3 following sentence: Any notice given under this chapter to
4 a guardian, conservator or trustee shall be sufficient notice to
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5 the person under such guardianship or conservatorship, or to
6 the beneficiaries of such trust.

1 Section 3. Chapter 79 of the General Laws is hereby fur
2 ther amended by inserting after section 20 thereof the followin'
3 section;
4 Section 20A. If damages may be recovered under this chap-
-5 ter for the taking of or injury to property subject to a power of
6 appointment, the donee of such power ofappointment may peti-
-7 tion for and recover, and may release all such damages in like
8 manner as a reversioner or remainderman of such property.}
9 Any notice given under this chapter to the donee of a power of

10 appointment shall be sufficient notice to the beneficiaries
11 thereof.

1 Section 4. Chapter 79 of the General Laws is hereby fur-
-2 ther amended by adding at the end of section 21 thereof the
3 following sentence: Any notice given under this chapter to
4 the executor or administrator of such a person shall be suffi-
-5 cient notice to the heirs and devisees of this estate.

1 Section 5. Chapter 79 of the General Laws is hereby fur-
-2 ther amended by striking out sections 23 through 33 inclusive
3 and inserting in place thereof the following sections: ■—

4 Section 23. Any perition for an award or assessment of dam-
-5 ages under this chapter shall set forth the estate or interest of
6 each petitioner in the property' taken or injured, and the estate
7 or interest therein of each other owner of record at the time
8 the right to damages vested with respect to such estate or in-
-9 terest and of each other owner not of record who is known to

10 the petitioner, including the name of each such owner. Where
11 any such owner is unknown or cannot then be ascertained or
12 is under any legal disability, the petition shall so state.
13 Section 24-. The tribunal to which any petition for an award
14 or assessment of damages under this chapter is presented shall
15 order the petitioner to give notice thereof to all persons named}
16 in the petition, by serving on each in such manner as such
17 tribunal shall determine, an attested copy of such petition and
18 of the order thereon at least fourteen days before the time of
19 hearing. All such persons so served shall thereupon become
20 parties to the proceedings under such petition and may appear
21 therein.



HOUSE No. 1521.1964 O

22 Section 25. If it appears in any proceeding under section
23 seven, nine or ten before an award has been made, or in any
24 proceeding under section fourteen before judgment has been
25 entered, that any owner has not been given notice thereof in
26 accordance with section twenty-four, the tribunal in which such
27 proceeding is brought, upon motion of any party thereto or
28 upon petition of such owner, shall order such proceeding con-
-29 tinued and such owner joined as a party thereto in accordance
30 with said section twenty-four; provided, no such owner shall
31 be so joined after commencement of the hearing in such a pro-
-32 ceeding unless he was an owner of record at the time the right
33 to damages vested with respect to the estate or interest owned
34 by him, except in the discretion of such tribunal.
35 If it appears in any proceeding under section seven, nine or
36 ten after an award has been made, or in any proceeding under
37 section fourteen after judgment has been entered, whether or
38 not such award or judgment has been satisfied in whole or in
39 part, that any owner of record at the time the right to damages
40 vested with respect to the estate or interest owned by him has
41 not been made a party thereto, and if the right of such owner
42 to bring a petition for the assessment of damages has not ex-
-43 pired by reason of section sixteen, the tribunal in which such
44 proceeding is brought, upon petition of any party thereto or of
45 such owner, shall order such award or judgment vacated, and
46 such proceeding reopened and such owner joined as a party
47 thereto in accordance with section twenty-four.
48 Upon the making of an award or the entry of judgment in
49 any such proceeding, no owner shall be made a party thereto,
50 or may bring a petition before the tribunal by which such award
51 was made or such judgment entered, for the award or assess-
-52 ment of damages under this chapter, except as provided in the

foregoing paragraph.
54 Section 26. The judge of probate for the county in which
55 any proceeding for an award or assessment of damages under
56 this chapter is brought may, upon petition of any party to such
57 proceeding, after such notice as he may order to all persons
58 who, or whose unborn issue may be or become interested in
59 any portion of any damages so awarded or assessed, appoint a
60 trustee, who, upon giving such bond as the judge of probate
61 requires, shall receive, manage and invest any money receivable
62 on account of such award or assessment for the benefit of the
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63 parties entitled thereto, and shall pay the principal and in-
64 terest to such parties when entitled thereto. Such trustee shall
65 be allowed such costs, including counsel fees, as may be ordered
66 by the judge of probate, to be paid from the damages appor-
67 tioned to the estates and interests which he represents
68 Section 27. If there are two or more owners of the property
69 taken or injured, other than mortgagees and lienors, who are
70 parties to a proceeding for the award or assessment of damages
71 under this chapter, there shall be no hearing thereof until the
72 parties have filed a written stipulation as to the apportionment
73 of any such damages among them, or, in the absence of such a
74 stipulation, until a trustee has been appointed in accordance
75 with the preceding section.
76 Section 28. If it appears in any proceeding brought under
77 this chapter that an estate or interest in the property taken or
78 injured is unrepresented by the owner thereof or by a guardian,
79 conservator, trustee or otherwise, because of a contingency or
80 other cause by which the owner thereof is unknown or cannot
81 then be ascertained, or because of the disability of such owner,
82 a guardian ad litem shall be appointed to represent such estate
83 or interest. Such guardian ad litem shall be appointed by the
84 superior court of the county in which such proceeding is
85 brought, and shall be allowed such costs, including counsel fee
86 as may be ordered by the court, to be paid from the damages
87 apportioned to the estate or interest which he represents.
88 Section 29. The tribunal in which any proceeding for an
89 award or assessment of damages under this chapter is brought
90 shall find and set forth the total amount of damages sustained
91 by all owners of the property taken or injured, treating th
92 same as an entire estate and as if it were the sole property of
93 one owner in fee simple. Such damages shall then be appor-
94 tioned among the parties in accordance with their written stipu
95 lation, or, in the absence of such a stipulation, in accordance
96 with the following three sections.
97 Section SO. If the property for which damages are awarded
98 or assessed under the preceding section is the sole property of
99 a single owner in fee simple, whether or not such property is

100 subject to a mortgage or lien, the total amount of such damage
101 shall be paid to such owner, except as otherwise provided in
102 section thirty-two. If there are two or more owners of such
103 property, other than mortgagees and lienors, the total amount
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104 of such damages shall be paid to the trustee for the benefit of
105 such persons, except as otherwise provided in the following two
106 sections.
107 Section 31. If the damages assessed in a proceeding brought
108 under this chapter in the superior court include damages special
109 to a separate estate or interest in the property taken or injured,
110 such special damages shall be found and set forth in the finding
111 or verdict, and awarded separately in the same proceeding to
112 the owner of such estate or interest, together with all interest
113 and other earnings which accrue by reason thereof between the
114 time at which his right to damages vested and the time of judg-
115 ment; and if it is found that there are no damages special to a
116 separate estate or interest in such property, it shall be set forth
117 in the finding or verdict that the owner thereof is awarded no
118 such special damages.
119 Section 32. If the property for which damages are awarded
120 or assessed in a proceeding brought under this chapter is sub-
121 ject to a mortgage or lien, that portion of such damages as is
122 equal to the amount unpaid on each such mortgage or lien shall
123 be ordered to be paid to each mortgagee and lienor respectively,
124 who shall hold such amount or his right thereto in trust, first,
125 with any proceeds thereon, to satisfy the debt on such mortgage
126 or lien, and, after such debt is in any way satisfied, to assign
127 such right or pay over any remainder of the proceeds to the
128 person entitled thereto. In any such proceeding brought in
129 the superior court, separate judgment shall enter accordingly
130 for each such mortgagee and lienor.
131 Section 32A. The finding or verdict in any proceeding for
132 the award of assessment of damages under this chapter shall.
133 with respect to the total damages so awarded or assessed and
134 with respect to the apportionment thereof, be conclusive upon
135 all the parties to such proceeding; provided, that any party to
136 a proceeding under section seven, nine or ten may, subject to
137 section sixteen, thereafter bring a petition in the superior court
138 under section fourteen for the assessment of such dama
139 Section 328. The body politic or corporate against which
140 an award is made under section seven, nine or ten, or against
141 which a judgment is entered under section fourteen, shall
142 within thirty days after all rights of appeal therefrom have been
143 exhausted or waived, make payment in accordance with such
144 award or judgment. Compliance with this section may be en-
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145 forced against any person having a duty of compliance therewith
146 by writ of mandamus issued upon the petition of any person

iversely affected by noncompliance therewith. Such bod147
politic or corporate shall be joined in any such petition, and148

the petitioner shall be entitled to recover therefrom in the sam149
150 proceeding all damages sustained by reason of such noncom
151 pliance, with costs, including reasonable attorney’s fees

2 Section S3. Any owner of property taken or injured who has
153 not been made a party to any proceeding for the award or as-
154 sessment of damages therefor, shall, in addition to his other

rights under this chapter, have a cause of action in contract155
against all persons to whom damages have been paid, or ordered156
to be paid, by reason of the taking of or injury to such property,157
for the recovery of any damages to which he would otherwise158
have been entitled.159
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