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By Mr. Fishman of Newton, petition of Irving Fishman for legislation relative
to unlawful discrimination in connection with public works construction. State
Administration.

In the Year One Thousand Nine Hundred and Sixty-Four

An Act further enlarging the scope of the law against

UNLAWFUL DISCRIMINATION.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 1518 of the General Laws is hereby amended by
2 adding at the end thereof the following sections:
3 Section 11. All contracting agencies of the commonwealth
4 shall hereafter include in every contract entered into the fol-
-5 lowing provisions:
6 In connection with the performance of work under this con-
-7 tract, the contractor agrees as follows:
8 (1) The contractor will not discriminate against any em-
-9 ployee or applicant for employment because of race, creed,

10 color, or national origin. The contractor will take affirmative
11 action to ensure that applicants are employed, and that em-
-12 ployees are treated during employment, without regard to
13 race, color, creed, or national origin. Such action shall include,
14 but not be limited to, the following: employment, upgrading,
15 demotion, or transfer; recruitment or recruitment advertising;
16 layoff or termination; rates of pay or other forms of compensa-
-17 tion; and selection for training, including apprenticeship. The
18 contractor agrees to post in conspicuous places, available to
19 employees and applicants for employment, notices to be pro-
-20 vided by the contracting agency setting forth the provisions of
21 this nondiscrimination clause.
22 (2) The contractor will, in all solicitations or advertisements
23 for employees placed by or on behalf of the contractor, state
24 that all qualified applicants will receive consideration for cm-
-25 ployment without regard to race, creed, color, or national
26 origin.
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27 (3) The contractor will send to each labor union or repre-
-28 sentative of workers with which he has a collective bargaining
29 agreement or other contract or understanding, a notice to be
30 provided by the contracting agency, advising the labor union
31 or workers’ representative of the contractor’s commitments
32 under this section, and shall post copies of the notice in con-
-33 spicuous places available to employees and applicants for em-
-34 ployment.
35 (4) The contractor will comply with all provisions of this
36 chapter, and of the rules, regulations, and relevant orders of the
37 department of labor and industries in effect at the date of this
38 contract.
39 (5) The contractor will furnish all information and reports
40 required by the department of labor and industries, and will
41 permit access to his books, records, and accounts by the con-
-42 tracting agency and the department of labor and industries for
43 purposes of investigation to ascertain compliance with this
44 chapter and rules, regulations and orders pursuant to it.
45 (6) In the event of the contractor’s noncompliance with this
46 nondiscrimination in employment clause of this contract or
47 with any of the said rules, regulations, or orders, this contract
48 may be cancelled in whole or in part and the contractor may be
49 declared ineligible for further contracts with the commonwealth
50 or any of its contracting agencies, and such other sanctions
51 may be imposed and remedies invoked as provided in this
52 chapter or by rule, regulation, or ordei of the department of
53 labor and industries as are in effect at the date of this contract,
54 or as otherwise provided by law.
55 (7) The contractor will include the provisions of the fore-
-56 going paragraphs (1) through (6) in every subcontract or pur-
-57 chase order unless exempted by rules, regulations, or orders of
58 the department of labor and industries or provisions of this
59 chapter, so that the provisions will be binding upon each sub-
-60 contractor or vendor. The contractor will take such action
61 with respect to any subcontract or purchase order as the con-
-62 tracting agency or the department of labor and industries may
63 direct as a means of enforcing such provisions, including sanc-
-64 tions for noncompliance; provided, however, that in the event
65 the contractor becomes involved in, or is threatened with,
66 litigation with a subcontractor or vendor as a result of such
67 direction by the contracting agency or department of labor and
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industries, the contractor may request the commonwealth to
enter into such litigation to protect the interests of the com-
monwealth.
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(8) The contractor will require each subcontractor and
vendor as referred to in paragraph (7) to similarly bind further
subcontractors and vendors by including paragraphs (1)
through (6) in any subcontract or purchase order which the
first-tier subcontractors or vendors may place, unless exempted
by rules, regulations, or order pursuant to this chapter, and the
contractor will require that each first-tier subcontractor or
vendor will similarly require that the provisions of the non-
discrimination in employment clause be included in all subse-
quent subcontracts or purchase orders placed in performing
this contract.
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Section 12. Each contractor having a contract with the com-
monwealth containing the provisions prescribed in section
eleven shall file, and shall cause each of its subcontractors to
file, compliance reports with the contracting agency and with
the department of labor and industries. Compliance reports
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shall be filed within such times and shall contain such informa-
tion as to the practices, policies, programs, and employment
statistics of the contractor and each subcontractor, and shall
be in such form as the department of labor and industries may
prescribe.
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Section 13. Bidders of prospective contractors, vendors, or
subcontractors, shall submit on behalf of themselves and their
proposed subcontractors, compliance reports prior to or as an
initial part of the bid or negotiation of the contract. When-
ever the contractor, vendor, or subcontractor has a collective
bargaining agreement or other contract or understanding, with
a labor union or other representation of workers, the compliance
report shall include such information as to the labor union’s
or other representative’s practices and policies affecting com-
pliance as the department of labor and industries may prescribe.
In the event that a collective bargaining agreement or other
contract or understanding is entered into with a labor union or
other workers’ representative after the bid is submitted or dur-

92
93
94
95
96
97
98
99

100
101
102
103
104

ing the performance of the
pliance report shall include

105 contract, the next succeeding corn-
such information affecting compli-106

107 ance as the department of labor and industries may proscribe,
provided, however, that to the extent that such information is108
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109 within the exclusive possession of the labor union or other
110 workers’ representative and the labor union or workers’ repre-
-111 sentative shall refuse to furnish such information, the con-
-112 tractor or subcontractor shall so certify in the compliance re-
-113 port, and shall set forth the efforts made to obtain such in-
-114 formation.
115 Sectio7i 14. The department of labor and industries may, to
116 effect the purposes of this chapter, hold hearings, public or
117 private, with respect to the practices and policies of any con-
-118 tractor, subcontractor, or vendor having a contract containing
119 the provisions prescribed in this chapter. Whenever such con-
-120 tractor, subcontractor, or vendor has a collective bargaining
121 agreement or other contract or understanding with a labor
122 union or other workers’ representative, the department of labor
123 and industries may hold hearings, public or private, with re-
-124 spect to the practices and policies of such labor organization
125 affecting compliance with the terms of the nondiscrimination
126 in employment clause of the contract or contracts. The de-
-127 partment may also notify any federal or state agency of its
128 conclusions and recommendations with respect to any con-
-129 tractor, subcontractor, vendor, or labor organization which in
130 the judgment of the department has failed to cooperate in
131 carrying out the purposes of this chapter. The recommenda-
-132 tions of the department of labor and industries based on find-
-133 ings available to the parties concerned shall be binding upon
134 any contracting agency of the commonwealth.
135 Section 15. For the purposes of this chapter “contracting
136 agency” shall include any department, bureau, division, or
137 other official organization of the commonwealth authorized to
138 make purchases or enter into contracts on behalf of the cora-
-139 monwealth. Each contracting agency shall have the primary
140 responsibility for obtaining compliance with the rules, regula-
-141 tions, or orders of the department of labor and industries. All
142 contracting agencies are directed to cooperate with the depart-
-143 ment of labor and industries in securing compliance with the
144 purposes of this chapter and in providing information as the
145 department may require in the performance of its functions.
146 Section 16. In the event that the department of labor and
147 industries shall find, after a hearing public or private, that the
148 contractor, subcontractor, or vendor has failed to comply with
149 the nondiscrimination in employment clause of the contract,
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150 or with such rules, regulations, or order pursuant to this chap-
151 ter as the department shall issue or adopt, the department or
152 contracting agency may:
153 (1) Publish, or cause to be published, the names of contrac
154 tors, subcontractors, or vendors which the department has con-
155 eluded have failed to comply with the provisions of the contract
156 or with the rules, regulations, or orders pursuant to this chap
157 ter made by the department. In the event that noncompliance
158 has been occasioned by the practices and policies of a labor or-
159 ganization, the name of that labor organization may also be

published in conjunction with the name of the appropriate
161 contractor, subcontractor, or vendor
162 (2) Recommend to the attorney general that, in cases where
163 there is substantial or material violation or the threat of sub-
164 stantial or material violation of the nondiscrimination in em-
165 ployment clause, appropriate proceedings be brought to enforce
166 the terms of the contract, including the enjoining, within the
167 limitations of the applicable law, of organizations, individuals
168 and groups who prevent directly or indirectly, or seek to pre-
169 vent directly or indirectly, compliance with the terms of the
170 contract.
171 (3) Recommend to the attorney general that proceedings
172 be brought under chapter one hundred and forty-nine of the
173 General Laws, section seventy-nine, for the furnishing of false
174 information to any contracting agency or to the department of
175 labor and industries as the case may be
176 (4) Recommend to the appropriate contracting agency that
177 the appropriate contract be terminated in whole or in part, or
178 that continuance of the contract be conditioned upon a pro-
179 gram for future compliance approved by the department.
180 (5) Provide that any contracting agency shall refrain from
181 entering into any further contracts, or extensions or other
182 modifications of existing contracts, with any non-complying
183 contractor until the department is satisfied that the contractor,

|lB4 subcontractor, or vendor has established and will carry out
185 personnel and employment policies in compliance with the
186 nondiscrimination in employment clause; provided, however,
187 that no action shall be taken under paragraph (5) until there
188 has been a public hearing, and that in all cases the findings of
189 the department shall be available without cost to the parties
190 concerned.
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