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By Mr. Wojtkowski of Pittsfield, petition of the Massachusetts Cooperative
Milk Producers Federation, Inc., for legislation to establish fair trade practices in
the milk industry. Agriculture.

)ne Thousand Nine Hi

An Act establishing fair trade practices in the milk in-
dustry.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 1. Section lof chapter 94A of the General Laws is
2 hereby amended by striking out the definition “Store”, as
3 appearing in section 2 of chapter 691 of the acts of 1941, and
4 inserting in place thereof the following definition:—“Store”,
5 shall mean any person engaged within the commonwealth in
6 the business of operating any retail establishment including
7 grocery stores, dairy products stores, drug stores, hotels,
8 restaurants or automatic vending machines at or from which
9 sales of milk are made for consumption off the premises.

1 Section 2. Section 14 of chapter 94A of the General Laws
2 is hereby amended by striking out paragraph ( d).

Clje CommoiUucaltJ) of spassadnisctts

1 Section 3. Said chapter 94A is hereby further amended by
2 inserting after section 14 the following section:—
3 Section lt is hereby declared that the sale of milk is a
4 business affecting the public health and welfare and affected
5 with a public interest. Certain trade practices are now being
6 carried on in the sale of milk which are unfair and unjust and
7 which if continued will jeopardize the public interest in
8 securing a sufficient supply of fresh milk and in preserving
9 the dairy industry of the commonwealth free from monopol-
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istic and anticompetitive influences. It is the purpose of this
section, under the police powers of the commonwealth of
Massachusetts, to promote the public interest so declared by
outlawing the continuance of such trade practices.
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(1) The following words as used in this section, unless
the context otherwise require, shall have the following
meanings;

14
15
16

“Cost to the milk dealer”, shall mean the actual cost of
milk and other ingredients plus the cost of doing business
properly allocable to each item covered by the term milk
which cost of doing business shall include but shall not be
limited to; Labor, salaries of officers, executives, clerks, office
help of any nature; rent; upkeep and depreciation on real
and personal property; shrinkage; interest; power; supplies;
advertising, transportation and delivery costs; credit losses;
all permits and license fees; all taxes; insurance and any and
all other overhead expenses. The profit derived from the sale
of one product whether the same be one of those included in
the term milk or some other product shall not be utilized in
cost computations as a credit to or deduction from the cost of
doing business properly allocable to any product embraced by
the term milk so as to subsidize or lower the cost of doing
business with respect to such milk. In the case of any person
effecting sales of milk which has not been purchased, there
shall be included as a part of the cost of such milk, in lieu of
the original purchase price thereof, an amount equal to the
purchase price which would have been payable under this
chapter or under similar provisions of earlier law and the
orders, rules and regulations of the commission made there-
under, if such person had purchased such milk within the
commonwealth.
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“Cost to the retailer”, shall mean the -wholesale price paid
by the store for milk plus that portion of the store’s overhead
or cost of doing business properly allocable to milk, which
cost of doing business shall include, but shall not be limited
to, the same items as are enumerated in the definition of cost
to the milk dealer. The provisions of sections fourteen E
through K of chapter 93 of the General Laws notwithstand-
ing, there shall be a presumption that, in the absence of
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49 specific evidence to the contrary, the cost to a store is not less
50 than the net price paid by the store for a unit or package of
51 milk, or in the case of a store which processes its own milk,
62 its cost thereof at its plant dock, plus an amount representing
53 such store’s cost of doing business, computed as ten per cent
54 of such net price or cost where delivery to the retail
55 establishment is not performed by the store, and fifteen per
56 cent where delivery is performed by the store.
57 “Wholesale price”, shall mean the price charged by a milk
68 dealer to a customer for purposes of resale or further proc-
-59 essing.
60 “Dock price”, shall mean that price for milk at the loading
61 area of the milk dealer’s plant where such milk has been
62 processed.
63 “Sale” or “Sell”, shall mean and include any commercial
64 transfer for consideration, exchange, barter, gift, offer for sale
65 and distribution in any manner or by any means.
66 (2) It shall be unlawful for any milk dealer or store:
67 (a) Less than cost:—To sell milk for less than the cost
68 thereof to such milk dealer or store for the purpose or with
69 the effect of lessening or destroying competition or elimina-
-70 ting a competitor or where the effect may be to tend to create
71 a monopoly in any line of commerce.
72 (b) Equipment: —To furnish, sell, give, lend or rent any
73 equipment, provided, that a sale of equipment may be made
74 under a bill of sale or conditional sales contract describing the
75 property sold and specifying the price and terms of sale,
76 which bill of sale or conditional sales contract shall be filed in
77 the office of the register of deeds in the county in which the
78 purchaser is located within ten days after delivery of the
79 property described therein. The selling price shall not be less
80 than the cost to the seller, less ten per cent per year
81 depreciation, plus transportation and installation costs, plus
82 at least six per cent, and in no event shall the price be less
83 than fifty dollars per unit. A conditional sales contract shall
84 be for not more than ninety per cent of the purchase price of
85 the equipment, shall be payable in equal monthly install-
-86 ments over a period of not more than thirty-six months, and
87 deferred monthly installments shall bear interest at not less
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88 than six per cent per annum; provided, that storage equip-
89 ment, as distinguished from merchandising equipment, may
90 be furnished by a milk dealer to a store, without violation of
91 this section, so long as such storage equipment is limited to a
92 size or capacity reasonably required by such store, and is used
93 exclusively for storage of milk and other dairy products; and
94 provided further, that non-refrigerated residential porch
95 boxes may be furnished by a milk dealer, free or at cost,
96 without violation of this section and without bill of sale or
97 recording thereof. Any equipment furnished prior to the
98 effective date of this section contrary to the provisions
99 therein shall not be affected; however, nothing is to prohibit
100 the sale of such equipment furnished prior to such date. This
101 section shall not apply to the trade or sale of replaced or
102 obsolete equipment.
103 (c) Loss Leaders:—To sell or give away any milk at less
104 than the cost thereof to such milk dealer or store for the
105 purpose of injuring a competitor or competitors or destroying
106 competition, or to use milk as a loss leader, or in connection
107 with any sale to make or give, or to offer to make or give, any
108 special or secret rebate, payment, allowance, refund, coinmis-
109 sion or unearned discount, whether in the form of money, or
110 otherwise, or to extend secretly to certain purchasers special
111 services or privileges not extended to all purchasers purchas-
112 ing upon like terms and conditions, or to make or enter into
113 any collateral contract or device of any nature, whereby a
114 sale below cost is effected to the injury of a competitor, and
115 where the same destroys or tends to destroy competition;
116 provided, that giving single samples of milk for consumption
117 on the premises shall not be a violation of this section.
118 ( d) Marginal or Unreasonably Low Prices: —To sell, or
119 contract to sell, milk in this state or any part of it at marginal
120 or unreasonably low prices for the purpose or with the effect
121 of destroying competition or eliminating a competitor.
122 (e) Methods of Competition:-—To engage in any of the
123 following acts or practices in or in connection with the
124 purchase, sale or distribution of milk:
125 (i) The payment, allowance, or acceptance of secret
126 rebates, secret refunds, or unearned discounts whether in the
127 form of money or otherwise.
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128 (ii) For any person doing business in this commonwealth
129 in the course of such business knowingly to induce or
130 knowingly to receive a discrimination or benefit prohibited by

132 (hi) The making or renewal of any money loans by any
133 milk dealer to any store.
134 (iv) The extension by any milk dealer of credit to any
135 store in excess of thirty days payable fifteen days thereafter.
136 (/) Tying or Exclusive Leases, Sales or Contracts: —-To
137 lease or make a sale or contract for sale of milk for use,
138 consumption or resale within the state, or fix a price charged
139 therefor, or discount from or rebate upon, such price, on the
140 condition, agreement or understanding that the lessee or
141 purchaser thereof shall not use or deal in the goods, wares,
142 merchandise, machinery, supplies, or other commodities of a
143 competitor or competitors of the lessor or seller, where the
144 effect of such lease, sale or contract for sale or such condition,
145 agreement or understanding may be substantially to lessen
146 competition or tend to create a monopoly in any line of
147 intrastate commerce.
148 (g) Discriminating in Price, Service, or Facilities:—It shall
149 be unlawful for any person engaged in business within the
150 commonwealth, either directly or indirectly, to discriminate
151 in price between different purchasers of milk of like grade and
152 quality where the effect of such discrimination may be
153 substantially to lessen competition or tend to create a
154 monopoly, or to injure, destroy, or prevent competition with
155 any person who either grants or knowingly receives the
156 benefit of such discrimination, or with customers of either of
157 them; provided, that nothing in this section shall prevent
158 differentials which make only due allowance for difference in
159 the cost of processing, sale or delivery resulting from differing
160 methods or quantities in which such milk is sold or delivered
161 to such purchasers; except that nothing in this section shall
162 prevent persons engaged in selling milk from selecting their
163 own customers in bona fide transactions and not in restraint
164 of trade.
165 (h ) It shall be unlawful for any person to pay or grant, or
166 to receive or accept, anything of value as a commission,
167 brokerage or other compensation, or any allowance or dis-

131 this section.
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count in lieu thereof, except for services rendered in connec-
tion with the sale or purchase of milk, either to the other
party to such transaction or to an agent, representative, or
other intermediary therein where such intermediary is acting
in fact for or in behalf, or is subject to the direct control, of
any party to such transaction other than the person by whom
such compensation is so granted or paid.
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(i) It shall be unlawful for any person to pay or contract
for the payment of anything of value to or for the benefit of a
customer of such person as compensation or in consideration
for any services or facilities furnished by or through suchfc'
customer in connection with the processing, handling, sale, or
offering for sale of any milk sold, or offered for sale by such
person, unless such payment or consideration is available on
proportionally equal terms to all other customers competing
in the distribution of such products.
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(;) Discrimination between Purchasers: —To discriminate
in favor of one purchaser against another purchaser or
purchasers of milk bought for resale, with or without process-
ing, by contracting to furnish or furnishing, or by contribu-
ting to the furnishing of, any services or facilities connected
with the processing, handling, sale, or offering for sale of such
milk so purchased upon terms not accorded to all purchasers
on proportionally equal terms. This section is intended to
make applicable to all milk dealers legal sanctions com-
parable to those imposed by the Act of Congress commonly
known as the Robinson-Patman Act (15 U. S. C., 13), and
the provisions of this section shall be construed to make its
application as near as may be the same as that Act.
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( k ) Discrimination in Prices between Localities: —For any
person with the intent or with the effect of unfairly diverting
trade from a competitor or otherwise injuring a competitor or
of destroying or lessening competition to discriminate in

prices in the sale of any milk between any of the cities,
or counties of this commonwealth ; provided, that no viola-
tion will result from different prices which reflect the actual
transportation cost from the point of processing or purchase
to the point of resale; and provided further, that prices made
in good faith to meet competition in such city, town or
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207 county shall not be in violation of this section. Proof of
advertisement, giving, offering for sale, or sale of any such208
milk in any one of such cities, towns, or counties at prices less209

210 than advertised, given, offered for sale, or sold in any other
211 such city, town or county by such person which cannot be
212 accounted for by the difference in such transportation cost or
213 which cannot be accounted for as necessary to meet competi-
214 tion shall be prima facie evidence of violation of the
215 provisions of this section.
216 (I) To sell, advertise, or offer for sale any milk for less than
217 cost to the milk dealer or cost to the store as defined in this

219 (to) This entire section shall not be construed to prohibit
220 the usage of trading stamps or similar certificates at their
221 ordinary rate of issuance.
222 (3) This entire section shall not be construed or inter-
-223 preted to apply to any private or public nonprofit, charitable,
224 religious or educational institutions, organization, association
225 or corporation.

218 section.




