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Resolves of 1966, * * Chapter 29.

Resolve providing for an investigation and study by a special commission
RELATIVE TO THE COMPENSATION FOR VICTIMS OP VIOLENT CRIMES.

Resolved, That a special commission, to consist of two members of the Senate,
five members of the House of Representatives, and three persons to be appointed
by the governor, is hereby established for the purpose of making a comprehensive
study of the so-called Good Samaritan law and recent developments in the area of
compensation for victims of violent crimes. Said commission shall, in the course of
its investigation and study, consider the subject matter of current house
documents numbered 730, to provide for the maintenance of jails and houses of
correction by the commonwealth; 1117, providing for investigation, study and
recommendation by an unpaid special commission relative to establishing
compensation for victims of criminal assaults; 2634, establishing the criminal
injuries compensation commission; 3010, establishing a special injuries compen-
sation commission providing for indemnity for certain persons helping a person
being assaulted and providing a penalty for refusing to help persons being
unlawfully assaulted; 3011, providing for an investigation and study by a special
commission relative to compensation for crimes of violence; and 3012, establishing
a special commission to investigate and study the advisability and means of
compensating innocent victims of crime.

Resolves of 1966, Chapter 112.

Resolve reviving and continuing certain special commissions.

Resolved, That all special commissions required to file their reports on or
before the last Wednesday in December in the year nineteen hundred and sixty-
six, and which have not filed such reports, are hereby revived and continued until
the last Wednesday in January, nineteen hundred and sixty-eight.

Approved May SI, 1966.

Approved December 28,1966.
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STUDY AUTHORIZATION.



To the Honorable Senate and House of Representatives:

Gentlemen:-—In conformity with Chapter 29 of the Resolves
of 1966 which created it, the Special Commission on the Compensa-
tion of Victims of Violent Crimes submits herewith its report, ac-
companied by recommended legislation.

Respectfully submitted,

Sen. MARIO UMANA,
Senate Chairman.

Sen. WILLIAM D. WEEKS.
Rep. DANIEL W. CARNEY,

House Chairman.
Rep. GERALD J. MORRISSEY.
Rep. EDWARD J. DEVER.
Rep. JOSEPH T. TRAVALINE.
Rep. ALBERT A. GAMMAL, Jr.

Che Commontoealth of Massachusetts

LETTER OF TRANSMITTAL TO THE SENATE AND
HOUSE OF REPRESENTATIVES.





Subsequent to the approval of Chapter 29 of the Resolves of
1966, Senate President Maurice A. Donahue appointed Senators
Mario Umana of Boston and William D. Weeks of Cohasset;
Speaker of the House John F. X. Davoren appointed Representa-
tives Gerald P. Lombard of Fitchburg, Manuel Faria of Fall River,
Edward J. Dever of Arlington, Gerald J. Morrissey of Boston and
Albert A. Gammal of Worcester; and His Excellency, Governor
John A. Volpe appointed the Honorable Reuben L. Lurie of
Brookline, Mrs. Dexter F. Cooper, Jr., of Lexington, and Mr.
Lowell S. Nicholson, Esq., of Salem, to serve on the Special
Commission.

Since then, Representative Lombard and Judge Lurie have
resigned from the Commission, Representative Faria has retired
from the House, and Mrs. Cooper has moved without the Common-
wealth. The Speaker replaced Representative Lombard as House
Chairman by appointing Representative Daniel W. Carney of
Boston, and Representative Faria, by appointing Representative
Joseph T. Travaline of Somerville.

After organizational meetings, the commission under the direc-
tion of Chairman Umana, began to peruse the extensive body of
literature which has been generated in the past few years, and
became impressed with the unanimity of support for some type of
victims’ compensation program. This impression was reinforced by
the testimony given at a public hearing held by the Commission on
June 6, 1967. Attorney-General Elliot Richardson, Speaker
Davoren, Mr. Stanley L. Vanßennselaer, Chairman of the New
York State Crime Victims Compensation Board, Dr. Stephen
Schafer of Northeastern University and formerly consultant to the
President’s Advisory Commission on Criminal Justice and Law
Enforcement on the topic of Compensation for Victims of Crime,
Professor Paul F. Rothstein of Boston College Law School, Com-
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missioner John A. Gavin, Massachusetts Department of Correc-
tion, Professor John O’Reilly of Boston College Law School,
speaking for the Massachusetts Chapter of the Americans for
Democratic Action, Chief Paul Doherty of the Capitol Police and
Legislative Chairman for the Massachusetts Chiefs of Police Asso-
ciation, Mr. Alden Hoag, United Prison Association, and Mr. J.
Bryan Riley, Massachusetts Halfway Houses, Incorporated, were
among those who came before the Commission and endorsed the
concept of compensation for crime victims. No opposition was
heard.

As a result of its research and of the public hearing, the
Commission determined that it would submit legislation to the
General Court this session, based on the recommendations of
Speaker Davoren. The sole remaining problem revolved around
whether the executive, through a new quasi-judicial administrative
agency or the existing judicial structure should be vested with the
authority to hear and determine compensation cases. It became
apparent that further investigation into the former was in order.
Thus, on June 28 and 29, 1967, several members of the Commission
met with the Board members and staff of the New York Crime
Victims Compensation Board to observe their operations and
discuss the problems they have encountered since the effective date
of their program. While the members of this commission were
deeply impressed by the efficiency of the people engaged in the
program in New York, and the diligent care for individual rights
which they displayed, the commission is of the opinion that our
Massachusetts Judiciary should be given the opportunity to make
the decisions involved, for the decisions required are, in the final
analysis, judicial in nature. Elaboration of why this authority
should be vested in the judiciary is contained infra.
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“At this very moment there are thousands of dangerous or poten-
tially dangerous criminals wanted, but at large, in the United
States. They walk our streets and ride our subways. The chances of
any citizen being victimized by one of these criminals increases
daily. With the terrifying experience of being an assault victim, the
abstract problem of crime in the streets becomes intensely per-
sonal.” 1

These are the words of Governor John A. Volpe describing one of
America’s most disturbing domestic problems—crime. It is common
knowledge that the rate of crime is staggering and that this rate is
increasing annually. From 1964 to 1965, for example, the rate of
serious crime increased six percent. In the United States in 1965
there were 9,850 cases of murder and non-negligent manslaughter,
22,467 forcible rapes, and 206,661 aggravated assaults. In the same
year, Massachusetts had 129 cases of murder and non-negligent
manslaughter, 290 forcible rapes, and 2,712 aggravated assaults.2

The plight of the criminal in all of these cases has improved as a
result of recent Supreme Court decisions. The criminal, though a
violator of the law himself, is to be guaranteed full protection of
the law and none of his constitutional rights are to be taken away.
Bearing these facts in mind, it is not at all surprising that Time
magazine should write the following: “In the public mind the
interests of the offender may not infrequently seem to be placed
before those of the victim.” 3

Clearly, the plight of the victim is inmeasurably worse than
that of the criminal. A truly enlightened society cannot possibly
provide food, shelter, and legal protection for the offender while
totally ignoring the victim. And yet in every country except Great
Britain and New Zealand, and in every state of the Union except
California and New York, such a situation currently exists.

Introduction.

1 Message from Governor Volpe, Journal of the House, February 9, 1967, p. 22.
3 These and other statistics can be found in The Uniform Crime Reports of 196f>

put out by the United States Department of Justice
3 “A Break for the Victim”, Time, 87:78, June 10, 1966, citing, “Compensation for

Victims of Violent Crimes”, British White Paper, Cmnd 2323, 1964.
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Positive action must be taken. Former Supreme Court Justice
Arthur Goldberg puts it this way: “We would confront the problem
of the victim directly; his burden is not alleviated by denying
necessary services to the accused. Many countries throughout the
world, recognizing that crime is a community problem, have
designed systems for government compensation of victims of crime.
Serious consideration of this approach is long overdue here. The
victim of a robbery or an assault has been denied the ‘protection’
of the laws in a very real sense, and society should assume some
responsibility for making him whole.” 1

The innocent person who suffers physical injury as the result of
a violent crime faces loss of income, enormous medical expenses,
pain and suffering, and disruption of his daily life. That the state
should compensate such a victim can be explained in many ways.
There are sound social, moral, and political reasons why the state
should compensate the victim of a violent crime.

The Case for Compensation.

State Compensation for victims of violent crimes can be justified
on a number of bases, each of which is probably sufficient in itself.
Some of the arguments for state involvement in the field are set out
below.

(1) “Failure to Protect” It can be legitimately held that the
State has completely pre-empted the field of police protection. No
other power of government is considered as fundamental to the
existence of the State, and the necessity for it, as the power turned
over to the government for the protection of its citizens. The so-
called “Social Contract Theorists”, Hobbes, Locke, and Rousseau,
treated the police power as the raison d’etre of the state two and
three centuries ago. The reason people come together and institute
government is to obtain personal protection by relinquishing to the
state power to enforce the laws. This concept of government
was, of course, basic to the thinking of the founders of our
Nation.

The history of the concentration of the police power in the hands
of the sovereign in England demonstrates the allegorical nature of
the social contract theories; it also serves to re-inforce the case for
state responsibility to victims of crime. An eclectic and succinct

1 New York University Law Review, 39:204, February 11, 1964, citing Arthur J
Goldberg, Fifth Annual Madison Lectures, New York University.
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restatement of the histories laid out in law review articles on this
topic could be summed up as follows:

Initially, violent crimes against the person were violently
avenged by the victim or by his relatives. Encroaching civ-
ilization led citizens away from violent retribution when it
became obvious that the practice of substitution of material
payment by the offender or his family and associates to the
victim or his heirs in place of violence was neater and more
profitable. Unfortunately, the king also saw the profit in the
scheme, and he gradually usurped the right to receive payment
for crimes. The sovereign has continued to the present to exact
payment for evil activities on the part of its citizens. Punish-
ment, as we know it today, is a relatively recent development.
The important point is, that the king usurped the right of the

citizen to restore equilibrium after a crime had been committed. It
is true, of course, that at law, if a violent crime has been
committed, a tort has occurred also, and the victim has the right to
recover civilly. But—only if the perpetrator can be located and
secured in a location which recognizes the tort; and only if the
criminal is sufficiently affluent to possess assets which will remain
after the State is finished exacting its due, in terms of fines and
monopolization of the offender’s time.

In short, the state, and the state alone has the responsibility to
protect citizens. Through the avarice of medieval monarchs, the
right of citizens to become whole again in the aftermath of
mayhem has been abrogated. The time has come to re-establish
that right.

(2) “Social Welfare” Social welfare justification for compensa-
tion of victims of crime is straightforward. Just as universally-
held concepts of modern industrial democracy dictate public assis-
tance for the disabled veteran, the sick, the unemployed and the
aged, so they require that victims of crime be supported, not
because of any inherent obligation on the part of the state, but
because the twentieth century conscience cannot tolerate the
suffering involved. The power of the state to act from these
grounds is nowhere seriously challenged.

(3) “By the Grace of the Government” While the human
motivations for this justification may be the same as those implicit
in social welfare philosophy, the objects of the two differ widely.
The term “social welfare” conjures images of sizeable classes of
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people, whereas the “grace” concept contemplates the state dealing
mercifully with individuals. Special legislation for the benefit of the
family of a police officer killed in the line of duty demonstrates the
concept in practice, as does the practice of granting Christmas
pardons to convicts.

(4) “Crime Prevention” A substantial part of the impetus for
compensation has developed as a result of public reaction to the
apparently imminent extinction of the “Good Samaritan”. This
reaction crystallized with the slaying of Kitty Genovese on the
streets of New York while thirty-eight complacent citizens watched
and listened. While the injured Good Samaritan is a special class
of victim, his protection and preservation would come about with
general legislation for all victims (especially if the common law
disabilities against his decision to participate are removed).

Additionally, it can be argued that the knowledge of the cost of
crime to the public which would be developed over the course of
the operation of a compensation statute—knowledge which would
be palpably accurate—would cause a favorable readjustment in
the allocation of public resources to combat crime. And finally, the
operation of a compensation statute which required determination
of the degree and mode of the victim’s own contribution to the
crime might well bring about a reduction in the occurrence of crime
by enlightening the public as to how to avoid crime-breeding
situations.

(5) “Political Arguments” For varying reasons, the articulators
of political opinion at all points on the political spectrum enthus-
iastically endorse the concept of compensation. From the New
Republic, through Commonweal, to National Review (the latter
two emphasizing the indignity of the “poverty” approach embodied
in the California legislation), with Newsweek thrown in for good
measure, support for the proposal is unanimous. A Gallup poll on
the topic returned a 62% favorable tally. In short, it seems to be
what the people want—and this is, after all, the pivotal factor in
deciding whether or not legislation should be passed. A frequently
-found statement in the articles which attempt to analyze the
popularity of the issue would be to the effect: “Increasing atten-
tion to the rights and privileges of the accused in criminal cases has
brought to the fore the stark contrast between the situation of the
criminal and the plight of the victim. Etc.. .

.”
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Most important is the almost negligible cost of the program. For
it is so sweeping in its scope, radical in its concept and so vitally
necessary to our American concept of justice, that one could
conclude it would be reasonable to devote a significant percentage
of the operating budget of the Commonwealth towards its opera-
tion. It would seem, however, that total cost for the program would
be considerably less than a full percentage point of the state’s
spending.

(6) “Anti-alienation ” argument It must be conceded that it is
the paramount responsibility of those who truly believe in demo-
cracy to stamp out and prevent “alienation” of citizens. Every time
a disillusioned individual utters, “Individuals count for nothing to
the government.”, it is a thrust at the jugular of democracy.

Yet consider the plight of the innocent victim of a violent crime:
He goes happily about his business, secure in the knowledge that
the state will protect him. But it fails in its obligation, and
mayhem strikes. After he is picked up off the pavement and
delivered to the handiest hospital (where, of course, responsibility
for his repair is his own), he slowly mends and resigns himself to
any permanent impairment. He also resigns himself to the loss of
pay he suffers during his recovery. Finally, he can return to
work—if the job is still there. But the State is not satisfied; there
must be a trial. The victim is a key witness to a crime. He must
give up more of his time, more of his pay, relive an unpleasant
experience, and submit himself to questioning, the object of which
can be to impugn his dignity, competence and integrity. When it is
finally over, he can watch the prisoner being led away to free room,
board, recreation—to which he contributes through his tax pay-
ments. The prosecutor, the police and the judge then give him his
recompense; a few words of praise for this public-spirited coopera-
tion.

Such an individual would have earned the right to label as a
callous, barbaric, foolish hypocrite anyone, including politicians,
political scientists or journalists, who tried to convince him of the
importance of individuals to the functioning of our democratic
institutions.

To sum up, the state owes compensation to the people it fails to
protect from crime. The concept is in keeping with ideals of
modern democratic government’s role in society, it is merciful, wise
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from the standpoint of preventing crime, overwhelmingly desirable
politically, and of significant importance in the preservation of
belief in democratic government.

The distinguishing feature of the Speaker’s compensation pro-
posal is that it requires no reference to the need of the individual.
Both the other programs in operation in the United States require
that victims be in need of the compensation. Indeed, California’s
general compensation for victims statute vests the administration
in the state welfare agency.

The wisdom of a welfare-oriented program of compensation has
been seriously questioned. Gilbert Geis, writing in the California
Western Law Review in the spring of 1966 states, “There has
already been some indication that the placing of the compensation
program within the jurisdiction of the Department of Social
Welfare might have been an ill-considered move, particularly in
terms of identifying the new law in the public mind with charity
rather than with legitimate payment of one’s due.” 1

The welfare-oriented program implies two things: first, that only
needy people can feel the hardship of physical injury, and second,
that the state has an obligation to help innocent victims recover
from a social ill only if they fall within a specific income group.
The weakness of the first argument is readily pointed out in the
Economist which states, “.

. . .the legislation now going into effect
(in California) was sponsored by a State Senator who -was moved
by the plight of a middle-aged woman who had spent her life
savings of $1,500 on medical costs after she had been attacked by
two young purse-snatchers. Ironically, she would not qualify for
compensation under the present law.” 2

As virtually a direct answer to the second argument, Common-
wealt states in 1965 that when a welfare-oriented system is used
“. . . the aid becomes charity to the unfortunate when in fact the
crime is society’s misfortune as well.” 3

Why Not Base Compensation on the Need of the Victimf

1 Gilbert Geis, “Experimental Design and the Law: A Prospectus for Research on
Victim-Compensation in California,” California Western Law Review, 2:55, Spring,
1966.

2 “Crime Pays the Victim”, The Economist, 218:27, January 1, 1966.
8 “Aiding the Victims”, Commonwealt, 83:139-40, November 5, 1965.
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Victims of violent crime simply do not come from one income
group. Nor do the resulting misfortunes hit only those with a small
income. Loss of job, enormous medical expenses, disruption of
normal life, pain and suffering are universal in their destruction. To
force a person who has suffered all or any of these misfortunes to
accept the stigma of welfare is totally unjustified. And to exclude
for economic reasons a person who has suffered these same hard-
ships is equally unjustifiable. Significantly, it is the middle class
family which will feel the greatest disequilibrium from these
hardships.

An editorial appearing in the New York Times on January 18,
1966 states, “Since the maintenance of law and order is a basic
responsibility of the state, it follows logically that the innocent
victims of violent crimes are entitled to compensation from the
state.” And the Albany Law Review holds, “When the state fails in
this assumed duty (protecting its citizens against crime) there is an
inherent inequality in discriminating among the victims according
to financial condition.” 1

Finally, it might legitimately be contended that welfare oriented
programs to compensate victims of violent crimes are an exercise in
legislative futility. Those who would be able to show need for
compensation would probably qualify for assistance under some
other program. The total effect, therefore, of passing the welfare-
oriented program, would be nil.

Compensation is not a handout; it is restitution. Such a program
cannot legitimately exclude thousands of people from this protec-
tion on purely a class basis.
Why Cases oj Compensation jor Victims of Violent Crimes Should

Be Determined in Our District Courts.
The founding fathers of the Constitution for the Commonwealth

of Massachusetts, in the Declaration of Rights, made the following
statement in order to preserve the rights of every citizen to the
protection of his life, property, or character: “Every subject of this
Commonwealth ought to find a certain remedy, by having recourse
to the laws, for all injuries or wrongs which he may receive in his
person, property, or character. He ought to obtain right and justice
freely, and without denial; promptly and without delay; conform-
ably to the laws.”

1 “Compensation for Victims of Crimes of Violence”, Albany Law Review, 31:124,
January 1967.
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It is the contention of this report that the District Courts, in
keeping with the spirit of the above quotation, would be best
suited to take jurisdiction of cases dealing with compensation for
victims of violent crimes, as opposed to establishing a separate
administrative system to handle them.

Administrative agencies, to a large degree, have been a response
to the felt need of governmental supervision over complex, tech-
nical, problems arising in an industrial society. However, the type
of cases dealing with compensation for victims of violent crimes is
of such a nature that technical non-legal expertise is not essential.
To the contrary, this field involves a broad consideration of more
intangible social and ethical factors. This is a field in which it may
be asserted that the courts are most expert in that, over the years,
they have built up a body of knowledge and experience in dealing
with similar matters.

A second reason for the establishment of administrative agencies
is that in certain areas the judicial system is intrinsically ill-
adapted to handle cases adequately. However, when we are dealing
with a field such as compensation for victims of violent crimes,
wherein the use of adjudicatory powers is the main technique, the
forms are those which have customarily been handled by the courts
in an admirable manner, and in such a way as to best promote the
public interest. This is thus a field in which the experts are the
courts, trained in the traditions of the common law which has
served so well whenever the fundamentals of fact finding and
adjudication are involved.

A third reason for the establishment of special administrative
agencies has been attributed to a failure of the common law courts
to meet the great social problems arising from the rapid industriali-
zation and urbanization of the early 20th century. There was a
belief that the judiciary’s economic and social opinions were so far
opposed to the prevailing ideals of the time that the courts would
subvert the legislative purpose.

This belief, however, is no longer justified. Today our common
law courts, attuning themselves more closely to the convictions of
the present rather than the convictions of the past, recognize the
necessity in their work for the consideration of contemporary
social, industrial, and political conditions. Law as developed in our
common law courts today is something created with the interests of
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society in mind, through which the individual can find a means of
securing his interest, so far as society recognizes them.

Our common law courts thus endeavor to give effect to the social
interest in the individual human life, the claim or want of civilized
society that each individual therein be able to live a human life
according to the standards of the society, and to be secure against
those acts and courses of conduct which interfere with the possi-
bility of each individual’s living such a life.

Finally, a fourth reason for the establishment of a special
administrative agency is that the volume of cases in a particular
field is so heavy that the courts are not able to administer them
properly and efficiently. This problem, however, does not exist on
the district court level. Our District Courts would be fully capable
of handling the case load in this particular field. The total number
of civil and criminal cases handled by our District Courts in
Massachusetts for the year 1966 was about 800,000. The total
number of aggravated assaults which might lead to an action for
compensation under the proposed legislation was approximately
3,000. This figure would represent an increase of less than y2 of 1%
in the case load of our District Courts. Such an increase, of course,
would be insignificant.

In dealing with cases of compensation for victims of violent
crimes, judicial decisions will have to be made. According to Roscoe
Pound, decisions and interpretations of this nature must be made
as law and not as arbitrary will. This can be done only in
accordance with the judicial and juristic traditions of our common
law courts.

This common law tradition is one of reason applied to experi-
ence. It assumes that experience will afford the most satisfactory
foundation for standards of action and principles of decision. It
holds that laws are not to be made arbitrarily, but are to be
discovered by judicial and juristic experience of the rules and
principles which in the past have accomplished justice. Within a
legal system based upon such a tradition, not merely the interpre-
tation and application of legal rules, but in large measure the
ascertainment of them must be left to the disciplined reason of the
judges in our courts. Because, as has been stated previously, our
courts have over the years gained a great deal of experience in such
matters, jurisdiction of cases dealing with compensation for victims
of violent crimes should be granted to them.
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Furthermore, the District Courts should be given jurisdiction
over this field because they can insure a greater uniformity in their
interpretations and decisions because they are bound by custom to
follow the principle of stare decisis and the rule of precedence. Only
in our courts can there develop the application of received and
tested principles as starting points for legal reasoning.

In addition, our District Courts have the distinct advantage of
being founded upon the traditional attributes of law as developed
in Anglo-Saxon jurisprudence. Principal among those attributes
are; (1) the segregation of the function of determining and
deciding questions of law from the other functions of government;
(2) the fairness, organized thinking and detailed articulation of
judicial procedure, and (3) the learning, skill, character, and
dignity on the part of our judges. All these attributes make the
District Courts especially capable of handling cases of compensa-
tion for victims of violent crimes.

The fact that our District Courts guarantee to every individual a
full and fair hearing, grounded on findings established by evidence,
and directed by principles derived from experience and tested by
reason, is another reason for giving them jurisdiction over this field.
Only within the jurisdiction of our courts can such high standards
of fairness and procedural due process be followed in determining
facts and deciding questions of law.

The fact that our citizenry has great faith and trust that justice
will be done in the proceedings of our District Courts is also a
reason for assigning jurisdiction over these cases to them. It is
characteristic of our citizenry to show great deference to the courts.
But the citizen is often confused and frustrated on the operation of
the administrative process as demonstrated by experience in the
representation of citizens before administrative agencies. As pro-
fessor Kenneth C. Davis has pointed out: “So long as detached and
informed opinions differ as to what justice is, one objective in a
democratic society is to appear to do justice. That ideal, however,
remains unrealized so long as significant groups, whether or not
misled, firmly believe that justice is denied.”

Especially where these cases would be handled in the District
Courts, the citizen would be dealing with a body in his own
neighborhood. The adjudication process would thus be more per-
sonal and would not have the stigma attached to it of a powerless
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citizen trying to fight an anonymous governmental bureaucracy.
The decentralization of our District Court system would give the
handling of these cases a localized character and make the adjudi-
cating body more accessible to our citizenry. On the other hand if
these cases were handled by an administrative agency, two alter-
natives would exist: (1) either complainants would be forced to go
to a central agency located in Boston which would result in great
inconveniences for many; or (2) a system of branch offices would
have to be set up all over the state which would greatly increase
the expense of putting the legislation into operation.

However, if these cases were handled in the District Courts the
cost of putting the legislation into operation would be minimal. To
the contrary, it has been estimated that if a separate administrative
agency were established, 20 to 40% of the cost of awards would
have to go toward operating expenses

Another reason for giving the District Courts jurisdiction over
such cases is the matter of personnel. Within our system of District
Courts we already have experienced judges who are disinterested,
full-time, legally trained professionals. If a separate system of
administrative agencies were established, the problem of finding
well qualified trained professionals would arise.

On a more general level, it would be desirable to give the courts
jurisdiction over this field as a step in the direction of halting the
discernible trend away from the courts, with their complement of
judges and rules of evidence and procedure, toward the use of
administrative agencies when they are not needed. The danger is
that the trend will inevitably erode the integrity of the trial process
as we know it today. What is involved is not only the future
migration of still more cases from the court’s jurisdiction, but the
contagion of indifference, at times approaching disdain for the forms
of the judicial trial. How long will the guarantees of the trial
process remain vital if other processes, dealing with comparable
problems, demonstrate the dispensability of those guarantees. For
example, if administrative adjudication can function while receiv-
ing hearsay, how long can the judicial trial continue to be un-
affected by such experience?

In addition, if these cases were handled by the District Courts,
and later, if for some reason, the courts were found incapable of
handling them, it would be easier to remove these cases from the
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courts’ jurisdiction than if an administrative agency were estab-
lished to handle them. This is true because administrative agencies
tend to be self-perpetuating once a number of new jobs is created.

Finally the District Courts should be given jurisdiction over
these cases in order to keep up the new trends in criminology,
developed for the treatment and punishment of criminals. Crim-
inologists now believe that wider use should be made of released
time programs in which the criminal must make restitution for
damages to his victim. This would help the criminal understand
that he injured not only the state and law and order, but also the
victim; in fact, primarily the victim and through this injury the
abstract values of society. Such a program, however, calls for the
treatment of crime as a totality, a process which only the courts
can undertake.

The Cost of Compensating Victims.

Accurate estimates of the cost of compensating victims of violent
crimes are impossible to develop. Of the cost of crime generally, the
President’s Commission on Law Enforcement and Administration
of Justice has this to say: . . the total amount of information is
not nearly enough in quantity, quality or detail to give an
accurate overall picture.” 1 Only the most tenuous prognostications
on the total amount of claims can be made.

In estimating costs, no valid reference can be made to any of the
jurisdictions which currently have a compensation statute in effect.
New Zealand’s society simply does not relate to urban Massachu-
setts, and the types and severity of the crimes committed there
provide no comparable basis. England’s system of “socialized”
medicine absorbs considerable proportions of claims. California’s
law is a welfare-oriented one, totally distinct from this proposal.
New York’s statute became effective on March 1, 1967 and their
estimates are quite as tenuous as those presented here.

Bearing this in mind the closest estimate of claims can be set
between three-quarters of a million and two and a quarter million
dollars per year.

1 The President’s Commission on Law Enforcement and Administration of
Justice, The Challenge of Crime in a Free Society (Washington: Government
Printing Office, February, 1967) p. 32.
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Using Massachusetts’ proportion of the $65 million which the
President’s commission estimated as the nationwide cost of crimes
against the person other than homicide, on a straight per capita
basis, it can be found that the total cost of these crimes to citizens
of the Commonwealth is $960,000 annually, based on 1965 crime
rate statistics. Add to this the total of the maximum allowable
claim ($lO,OOO from section 6 of the bill) times the number of
murders committed annually, or $1,290,000, and the resulting $2.25
millions is the outside estimate.

This would certainly be reduced to some extent by the non-
allowability of some of the claims due to contributions by the
victims to their crimes, to the personal relationship of the victim to
the offender, and in some cases, the absence of any eligible
claimant. For example, the Federal Bureau of Investigation esti-
mates that two-thirds of all murder, rape and aggravated assault
victims are acquainted with their assailants, indicating that there
may be some provocation. Furthermore, most victims of armed
robbery probably suffer no lasting injury.

Taking these factors into consideration, and assuming in all cases
modified by them that they would exclude a certain proportion of
claims, an inside figure of three-quarters of a million dollars is
established.

This does not take into consideration one vitally important
factor. Many of the very worst cases of victimized persons wind up
on the welfare rolls. In other words, government, and to a large
degree state government, is already compensating victims of crime.
Although the exact amount of such “back-door” compensation of
victims of violent crimes is indeterminable, it can legitimately be
assumed that the total estimates set out above would be signifi-
cantly reduced if welfare payments currently being made as a
result of the same cause were credited to the total.

Section-By-Section Analysis.

SECTION 1. (Statement of Legislative Intent)
The only notable language in Section One appears in the last

sentence, which establishes compensation as a “matter of Grace”.
This is designed to prevent interpretations of the chapter as
granting individuals the right to sue the Commonwealth without
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regard to appropriations made for awards under normal procedures,
and also to avoid imbuing the program with overtones of “public
assistance”, when it is, in fact, to be applied without reference to
the need of the victims.

“Crime” is described narratively; that is, there is no list of
references to the General Laws. A list is unnecessary, since (1) the
rule-making power granted in subsequent sections could encompass
the establishment of such a list, (2) the qualifications in the
definition given would have to be applied to a list of crimes (i.e.,
that if the act were committed by a mentally competent criminally
responsible adult, it is a crime as specified in this new chapter) and
(3) the definition is sufficiently specific to provide clear guidelines

the judges. Crimes “by motor vehicle” are explicitly excluded
unless the vehicle is used as a weapon.

“Dependent” is used in the text with regard to persons eligible
for compensation. It is therefore intended to include all those who
are truly deserving of compensation and to exclude those who are
not.

“Family” is used in the text with regard to persons excluded from
receiving compensation, as potential conspirators or collaborators
with the offender. It is therefore written as broadly as possible, to
insure that no person directly or indirectly benefits at the expense
of the Commonwealth as a result of a crime which he in any way
abetted.

The definition of “Victim” is important insofar as it excludes
compensation for property crimes.
SECTION 3. (District Courts Given Jurisdiction, Empowered to

Make Rules and Regulations)
The District and Municipal Courts are given jurisdiction to hear

and determine claims, with the respective Chief Justice given
authority to make rules for uniform application. Judges are pro-
scribed from sitting on both a criminal case and a compensation
proceeding based on the same facts, and the results of criminal
cases are divorced from compensation proceedings except in the
case of conviction of an offender for a crime alleged in a claim, in
which case the conviction may be taken as conclusive proof of the
occurrence of the crime.

SECTION 2. (Definitions)
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This is the essence of the administration of the program. It is a
blend of the National Council of State Governments’ court-system
alternative and the district court system of the Commonwealth.
Courts are selected for the reasons set out in the text of this
report.

The district court system in particular was selected because it is
felt, on the one hand that greater decentralization of the function
than would be possible with the Superior Court system would
result, and further decentralization of the load would reduce both
administrative costs and inconvenience to participants. On the
other hand the Superior Court is already heavily overtaxed.
SECTION 4. (Eligibility for Compensation)

The victim of a crime or a dependent of the victim in case of
death are eligible for compensation. Persons not eligible for com-
pensation are specifically listed. These are people who have close
relations with the offender. This insures that no one may benefit
from a crime in which he may be indirectly involved.
SECTION 5. (Filing the claim, Rights and Duties of Claimant)

There is a detailed description of the procedure to be followed in
filing a claim. Claims can be filed only by those eligible to receive
compensation or by a parent or guardian if the person is a minor or
is incompetent.

A limit of one year after the crime was committed or ninety days
after the victim’s death is given as the maximum time for filing
claims. The Court is given the right to extend this limit if there is a
good reason. This would allow the court to deal with unusual
circumstances with flexibility.

The Office of the Clerk of the Court must immediately notify the
Attorney General upon receiving a claim.

The Attorney General is given continuing authority to investig-
ate compensation claims and may present information supporting
or opposing the claimant. Claimant may give evidence on his own
behalf or may retain counsel.

The Court may determine the attorney’s fees. This fee may be
taken out of claimant’s compensation. The attorney may in no way
receive more than the amount allowed by the court. A limit of
fifteen percent of the total compensation may be awarded to the
attorney, thus insuring that claimant retains the greater part of his
compensation.
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Claimant must submit all available medical reports relating to
his injury. The court can order reports of the victims previous
medical history. In the case of death, an impartial medical expert
may be called in.

If two or more people are entitled to compensation, the court is
given the power to apportion it.

Compensation cannot be paid unless claimant has incurred a
minimum out-of-pocket loss of one hundred dollars or has lost at
least two weeks’ continuous earnings. Out-of-pocket loss is defined
as unreimbursable expenses resulting from services necessary
because of the injury. All expenses under the minimum require-
ments are to be deducted from the final award. This is designed to
discourage a victim from filing an exaggerated or fraudulent
claim.

Before compensation can be paid, the court must find that a
crime was committed, that the injury or death of the victim was a
direct result of the crime, and that the crime was promptly
reported. The key point is that the crime must have “directly
resulted in personal physical injury.”

Total compensation may not exceed the amount of out-of-pocket
expenses plus loss of earnings or support as a result of injury.
Compensation may not exceed ten thousand dollars in the aggre-
gate.

SECTION 7. (Determination of the Amount of Compensation to
be Paid)

The Chief Justice of the District Court and the Chief Justice of
the Municipal Court in Boston are given the task of setting up
uniform standards of application. In so doing, the Court must take
into consideration the amount of compensation payable under other
laws in Massachusetts and of the United States as well as the
amount of available funds.

The amount of compensation paid is to be reduced if claimant
receives compensation for his injury from the offender, from
insurance, from public funds, or from an emergency award. Re-
duction in the amount of compensation may be made if the court
holds that the victim contributed to his injury except in instances
of prevention and apprehension.

SECTION 6. (Compensation)
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SECTION 8. (Emergency Compensation)
Up to five hundred dollars in emergency payment may be made

prior to final settlement in cases of great hardship. This amount is
to be deducted from the final compensation. If final compensation
is less than the emergency compensation, or if no final compensa-
tion is given, repayment must be made by the claimant.

The state has the right of action to recover payments on losses
resulting from the crime for which compensation is given. It is the
responsibility of the Attorney General to take any required legal
action.
“SECTION 10” (Major Section 2) (Appellate Jurisdiction)

The recently created appellate division of the district courts is
given authority to determine appeals on questions of law arising
from compensation claims.
“SECTION 11” (Major Section 3) (Effective Date)

The effective date is postponed until the first of January, 1968,
to provide for an orderly transition to the compensation of victims.
The courts are explicitly required to set up the necessary proce-
dures sufficiently in advance of the effective date, to further insure
that eligible victims will be compensated without delay.

SECTION 9. (Subrogation)
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An Act to provide for the compensation of victims of violent
CRIMES.

Section 1. The General Laws are hereby amended by
inserting after chapter 258 the following new chapter:

1
0

3

Compensation of Victims of Violent Crimes.4

Section 1. The General Court recognizes that many inno-
cent persons suffer personal physical injury or death as a
result of criminal acts. Such persons or their dependents may
thereby suffer disability, incur financial loss, or become
dependent upon public assistance. The general court finds
and determines that there is a need for the financial assis-
tance of the commonwealth for such victims of crime. There-
fore, it is the intention of the general court that reparation,
aid, care and support be provided by the commonwealth, as a
matter of grace, for such victims of violent crimes.

5

6
7

8
9

10
11
12
13
14

Section 2. The following words as used in this chapter shall
have the following meanings, unless the context requires
otherwise:

15
16
17

“Crime”, an act committed in the commonwealth of Massa-
chusetts which would, if committed by a mentally competent,
criminally responsible adult, who has no legal exemption or
defense, constitute a crime as defined and proscribed by
statute or at common law; provided that such act involves
the application of force or violence or the threat of force or
violence by the offender upon the victim; and further pro-
vided that no act involving the operation of a motor vehicle
which results in injury shall constitute a crime for the
purpose of this chapter unless the injuries were intentionally
inflicted through the use of the motor vehicle.

18
19
20
21
99

23
24
25
26
27
28

Appendix A.

Chapter 258A.
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“Dependent” includes mother, father, spouse, spouse’s
mother, spouse’s father, child, grandchild, adopted child,
illegitimate child, niece or nephew, who is wholly or partially
dependent for support upon and living with the victim at the
time of his injury or death due to a crime alleged in a claim
pursuant to this chapter.

29
30
31
32
33
34

“Family” includes spouse, parent, grandparent, step-
mother, step-father, child, grandchild, brother, sister, half-
brother, half-sister, adopted children of parent, or spouse’s
parents.

35
36
37
38

“Offender”, a person responsible for a crime.39
“Victim”, a person who suffers personal injury or death as

a direct result of a crime.
40
41

Section 3. The district courts and the municipal court in
the city of Boston shall have jurisdiction to determine and
award compensation pursuant to this chapter to victims of
crimes.

42
43
44
45

The chief justice of the district courts shall make uniform
rules applicable to said courts and the chief justice of the
municipal court of the city of Boston, shall make rules
applicable to that court, providing for a simple, informal and
inexpensive procedure for the determination, according to the
rules of substantive law, of claims for compensation. Actions
under this chapter shall be brought in the judicial district
where the claimant lives. In no case may any judge who has
heard any criminal case arising from a crime alleged in a
claim drawn pursuant to this chapter sit in determination of
such claim, and no judge who has heard such a claim may sit
in a criminal case arising from a crime alleged therein.
Failure to prosecute or to prosecute successfully an offender
in a criminal case shall not in any way prejudice the claim of
any eligible claimant unless the failure is due to the provoca-
tion of the offender by the victim.

46
47
48
49
50
51
52
53
54
55

56
57
58
59
60
61

Section 4- Except as hereinafter provided, the following
persons shall be eligible for compensation pursuant to this
chapter:

62
63
64
65 (a) a victim of a crime
66 (6) in the case of the death of the victim, a dependent of

the victim67
Provided, however, that any offender or an accomplice of an68
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69 offender, a member of the family of the offender, a person
70 living with the offender or a person maintaining sexual
71 relations with the offender shall in no case be eligible to
72 receive compensation with respect to a crime committed by
73 the offender.
74 Section 5. Claims for compensation may be filed by a
75 person eligible to receive compensation under this chapter, or
76 if such person is a minor or is incompetent, by his parent or
77 guardian.
78 Claims must be filed not later than one year after the
79 occurence of the crime upon which the claim is based, or not
80 later than ninety days after the death of the victim which-
81 ever is earlier, provided however, that upon good cause, the
82 court may extend the time for filing either before or after the
83 expiration of the filing period hereinbefore provided for.
84 Claims shall be filed in the office of the clerk of the court in
85 person or by mail, and said claim shall be accompanied by a
86 fee of five dollars, which fee may be included in the out-of-
87 pocket expenses under this chapter. Said clerk shall immedi-
88 ately notify the Attorney General of the claim. Such notifica-
89 tion shall be in writing, with copies of such material as is
90 included in the claim or in support thereof, and the date and
91 time for which any hearing on the claim is to be held. The
92 Attorney General is hereby directed to investigate any claim,
93 prior to the opening of formal court proceedings, and periodi-
94 cally investigate subsequent to a favorable decision, for the
95 purpose of determining whether or not the situation warrants
96 the continuation of remuneration. Said clerk shall also notify
97 the claimant of the dateand time of any hearing.
98 The attorney general shall present any information he may
99 have in support of or in opposition to the claimant. The

100 claimant shall be allowed to present evidence and testimony
101 on his own behalf or may retain counsel. The court may, as
102 part of any order entered under this chapter, determine and
103 allow reasonable attorney’s fees, which shall not exceed
104 fifteen per cent of the amount awarded as compensation
105 under this chapter, to be paid out of, but not in addition to
106 the amount of such compensation, to the attorney represent-
107 ing the claimant. No such attorney shall ask for, contract for,
108 or receive any larger sum than the amount so allowed.
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In order to be eligible for compensation under this chapter,
the person filing a claim shall, prior to any hearing thereon,
submit reports, if reasonably available, from all hospitals,
physicians or surgeons who have treated or examined the
victim in relation to the injury for which compensation is
petitioned at the time of or subsequent to the victim’s injury
or death. If, in the opinion of the court reports on the
previous medical history of the victim, examination of the
injured victim and a report thereon or a report on the cause
of death of the victim by an impartial medical expert would
be of material aid to its just determination, the court shall
order such reports and examination.

109
110
11l
112
113
114
115
116
117
118
119
120

Section 6. No compensation shall be paid pursuant to a
claim unless the claimant has incurred a minimum out-of-
pocket loss of one hundred dollars or unless the claimant has
lost at least two continuous weeks’ earnings or support. Out-
of-pocket loss shall mean unreimbursed or unreimbursable
expenses or indebtedness reasonably incurred for medical care
or other services necessary as a result of the injury upon
which such claim is based. One hundred dollars shall be
deducted from any award granted under this chapter.

121
122
123
124
125
126
127
128
129
130 No compensation shall be paid unless the court is satis-

fied that (a) a crime was committed, (6) such crime directly
resulted in personal physical injury to, or the death of, the
victim, and (c) police records show that such crime was
promptly reported to the proper authorities; and in no case
may compensation be paid where the police records show that
such report was made more than forty-eight hours after the
occurrence of such crime unless the court finds said report to
the police to have been delayed for good cause.

131
132
133
134
135
136
137
138
139 Any compensation paid pursuant to this chapter shall be in

an amount not exceeding out-of-pocket expenses, including
indebtedness reasonably incurred for medical or other services
necessary as a result of the injury upon which the claim is
based, together with loss of earnings or support resulting
from such injury.

140
141
142
143
144
145 Any compensation paid for loss of earnings or support

shall, unless reduced pursuant to other provisions of this
chapter, be in an amount equal to the actual loss sustained;
provided, however, that no such award shall exceed ten

146
147
148
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thousand dollars. If there are two or more persons entitled to
compensation as a result of a death of a person which is the
direct result of a crime, the compensation shall be appor-
tioned by the court among the claimants in proportion to
their loss.

149
150
151
152
153

Section 7. For the purpose of determining the amount of
compensation payable pursuant to this chapter, the chief
justice of the district court and the chief justice of the
municipal court in the city of Boston shall, insofar as
practicable, formulate standards for the uniform application
of this chapter. The court shall take into consideration the
provisions of this chapter, the rates and amounts of compen-
sation payable for injuries and death under other laws of the
commonwealth and of the United States, excluding pain and
suffering, and the availability of funds appropriated for the
purpose of this chapter. All decisions of the court on claims
filed under this chapter shall be in writing, setting forth the
names of the claimant, the amounts of compensation and
manner of payment, if any, and the reasons for the decision.
Said decision shall be filed with the clerk of the court having
jurisdiction and with the chief justice of the district court or
the chief justice of the municipal court in the city of Boston,
whichever applies; and the clerk of the court in which the
claim is determined shall immediately notify the claimant in
writing of the decision.

154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174 Any compensation paid pursuant to this chapter shall be

reduced by the amount of any payments received or to be
received as a result of the injury (a) from or on behalf of the
offender (b) under insurance programs (c) from public funds,
or (d) as an emergency award pursuant to the provisions of
this chapter.

175
176
177
178
179

In determining the amount of compensation payable, the
court shall determine whether because of his conduct, the
victim of a crime contributed to the infliction of his injury;
and the court shall reduce the amount of the compensation or
deny the claim altogether, in accordance with its determina-
tion. Provided, however, that the court may disregard for this
purpose the responsibility of the victim for his own injury
where the record shows that such responsibility was attribu-

180
181
182
183
184
185
186
187
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table to efforts by the victim to aid a victim, to prevent a
crime or an attempted crime from occurring in his presence or
to apprehend a person who had committed a crime in his
presence or had in fact committed a felony.

188
189
190
191

Section 8. Notwithstanding other provisions of this
chapter, if it appears to the court, prior to taking final action
on a claim, that (o) such claim is one with respect to which
compensation probably will be paid, and (6) undue hardship
will result to the claimant if immediate payment is not made,
the court may provide for payment of emergency compensa-
tion to the claimant pending a final decision in the case,
provided, however, that (a) the amount of such emergency
compensation shall not exceed five hundred dollars, (Jo) the
amount of such emergency compensation shall be deducted
from any final compensation to be paid the claimant and (c)
the excess of the amount of any such emergency compensa-
tion over the amount of compensation finally determined, or
the amount of the emergency compensation if no final
compensation is granted, shall be repaid by the claimant to
the commonwealth.

192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208 Section 9. Acceptance of any compensation paid pursuant

to this chapter shall subrogate the state, to the extent of such
compensation paid, to any right or right of action accruing to
the claimant or to the victim to recover payments on account
of losses resulting from the crime with respect to which the
compensation has been paid. The attorney general may
enforce the subrogation, and he shall bring suit to recover
from any person to whom compensation is paid, to the extent
of the compensation actually paid under this chapter, any
amount received by the claimant from any source exceeding
the actual loss to the victim.

209
210
211
212
213
214
215
216
217
218

1 Section 2. The first paragraph of section 108 of chapter
2 231 of the General Laws is hereby amended by striking out
3 the first sentence and inserting in place thereof the following
4 sentence: —There shall be an appellate division of each
5 district court for the rehearing of matters of law arising in
6 civil cases therein and claims for compensation for victims of
7 violent crimes as provided for in chapter two hundred and
8 fifty-eight A.
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1 Section 3. This legislation shall become effective on the
2 first day of January, nineteen hundred and sixty-eight.
3 Furthermore, the courts shall promulgate the rules and
4 establish the procedures herein required, on or before the first
5 day of December, nineteen hundred and sixty-seven.


