
OPINION OF THE ATTORNEY GENERAL RELATIVE TO
THE OWNERSHIP OR CONTROL BY THE MASSA-
CHUSETTS PORT AUTHORITY OF THOSE PORTIONS
OF THE LOGAN AIRPORT NOT LEASED BY THE
FEDERAL GOVERNMENT OR NOT USED BY THE
MILITARY DIVISION OF THE COMMONWEALTH
FOR PURPOSES OF THE AIR NATIONAL GUARD.

Department of the Attorney General,
State House, Boston 02133, August 14, 196'

William C. Maiers, Clerk, House of Representatives, State House, Boston
Massachusetts 021

Dear Sir: —You have transmitted to me the following Order
adopted by the House of Representatives on July 10, 1967:

“[T]he Attorney General of the Commonwealth be forthwith
requested by the House of Representatives to render an opinion
to be delivered to the Speaker and Clerk of the House of
Representatives as soon as may be on the following question:—

In view of the definition of the term ‘Airport properties’ in
paragraph (b) of Section 1 of Chapter 465 of the Acts of 1956, as
amended by Section 1 of Chapter 599 of the Acts of 1958, and
particularly of the exclusion from such definition of ‘that part of
Logan Airport now under lease to United States of America nor
that part of Logan Airport now used or controlled by the
military division of the commonwealth for purposes of the air
national guard’, and considering the provisions of Section 4 of
said Chapter 465 which limit the power of said Port Authority to
acquire such part of Logan Airport, does the Massachusetts Port
Authority own or have control over any of the aforementioned
part of Logan Airport which is not at present leased to the

No. 5153HOUSE

Cije Commontoealtj) of sgjassaclnisetts



[Aug.HOUSE No. 5153.)

United States of America or which is not used or controlled by
the military division of the Commonwealth for purposes of the
Air National Guard?”
Since the Order does not describe in detail the areas involved and

the history of their use and control, it does not permit me to make
any factual determinations as to specific parcels of real estate. In
any event, determination of questions of fact in a matter of this
type is not within the province of the Attorney General. See G. L.
c. 12, §§ 1-11 A (as amended through St. 1966, c. 472). I therefore
confine my answer to an analysis of the applicable legal principles |

The Massachusetts Port Authority (the Authority) was created ’

by St. 1956, c. 465, § 2. Section 5 of this act stated that “Title to
the airport properties shall be vested in the Authority upon the
payment” of specified sums to the State Treasurer. The term
“airport properties” was defined in § 1(b), as follows:

“The term ‘airport properties’ shall include the General
Edward Lawrence Logan International Airport, hereafter called
the Logan Airport, and Laurence G. Hanscom Field, together#
with all buildings and other facilities and all equipment.
appurtenances, property, rights, easements and interests
acquired or leased by the commonwealth in connection with the
construction or the operation thereof and in charge of the state
airport management board.

“The term ‘airport properties’ shall not be construed to mean
that part of Logan Airport now under lease to the United States
of America nor that part of Logan Airport now used or con-
trolled by the military division of the commonwealth for pur-
poses of the air national guard.” (hereafter called “the Excepted
Areas” [Emphasissupplied.])

Section 3(k) and 4 of the act state that nothing in the act shall be
construed to confer upon the Authority any power to take by
eminent domain under existing or future statutes any part of [the
Excepted Areas], The final paragraph of § 23 stated that “tht|
commonwealth, acting by its military division, shall have the right,
in connection with the retention of title to a portion of Logan
Airport, as provided in sections one (b), three (k) and four, to use
for purposes of the air national guard the facilities of said airport
necessary or proper for the air national guard to perform its presenter
or future assigned missions.”
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In 1958, St. 1956, c. 465, § 2 was amended extensively by St.
1958, c. 599. The principal purposes of this amendment were to
increase the maximum interest rate on Authority bonds from four
to five per cent and to delete references in the original statute to
the Sumner Tunnel (transferred to the Massachusetts Turnpike
Authority by St. 1958, c. 498).

The “Definitions” section of St. 1956, c. 465 was struck out by
St. 1958, c. 599, § 1, and a new “Definitions” section inserted in its
place. While changes were made in other definitions, the definition
of “airport properties” in St. 1958, § 1(a) is identical with that in
'St. 1956, c. 465, §l(b). Section 23 of St. 1956, c. 465 was also
struck out and a new section substituted. The previously quoted
portion of the last paragraph of § 23 was, however, transferred
intact into the new § 23 as amended by St. 1958, c. 599, § 11.

The definition of airport properties in both the 1956 and 1958
acts excepted property (the Excepted Areas) “. . . now under lease
to the United States . . . [or] . . . now used or controlled by the
. . . commonwealth for purposes of the air national guard.” Section
23 established that the Commonwealth retained title to the
Excepted Areas. It is my opinion that title to these areas is still in
the Commonwealth. The fact that the Excepted Areas may have
been used, subsequent to 1956, for some purpose other than “.

. .

for purposes of the air national guard” has not divested the
Commonwealth of its title. The present situation is not unlike that
of a conveyance in which a grantor excepts, for certain stated
purposes, a portion of his premises, and later changes the use of the
excepted property. It is settled that the change of use does not
affect the title to the excepted portion. See Thomas v. Jewell, 300
Mich. 556, 560 (1942); Mayor, etc. of New York v. Neiv York
Central cfc Hudson River R.R. Co., 69 Hun. 324, 326 (N. Y.
Supreme Ct. 1893), aff’d 147 N.Y. 710 (1895); Matter of Commis-
sioner of Public Works of New York, 135 App. Div. 561, 574 (N. Y.
Supreme Ct. 1909), aff’d 199 N.Y. 531 (1910); see Delano v.
'Luedinghaus, 70 Wash. 573, 576 (1912); Annotation, 139 A.L.R.
1339 (1942).

The substitution of § 1(a) appearing in St. 1958, c. 599, § 1 for
St. 1956, c. 465, § 1(b) makes it necessary for me to ascertain
whether the limits of the Excepted Areas are to be determined as of
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the effective date of the 1956 act or of the 1958 amendment. I
again point out that the definitions of “airport property” in the
1956 and 1958 statutes are identical.

It is a fundamental rule of statutory construction that when
statutes are repealed by amending acts which retain portions of an

old law, the retained provisions are considered to be a continuation
of the original. McAdam v. Federal Mutual Liability Ins. Co., 288
Mass. 537, 541 (1934); Sutherland, Statutory Construction § 1933
(3rd Ed. 1933).1 Statutory terms containing words referring to a
point in time which are subsequently re-enacted as part of an

amendment speak as of the effective date of the original statute.
Barrows v. People’s Gaslight & Coke Co., 75 Fed. 794, 795-96
(C.C.N.D. 111. 1895) (“now existing”); Allgood v. Sloss-Shefield
Steel & Iron Co., 196 Ala. 500, 501, 504 (1916) (“within two years
before the approval of this act”); Thompson v. Massburg, 193 Ind.
566, 573-575 (1923) (“pending at the time of taking effect of this
act”); Moore v. Mausert, 49 N.Y. 332, 335 (1872) (“hereafter”);
State ex rel. Durr. v. Speogel, 91 Ohio St. 13, 18-22 (1914)
(“hereafter”); Wisconsin Trust Co. v. Munday, 168 Wis. 31, 45
(1918) (“before the passage of this section”).

Applying these principles to the present case, it must follow that
the limits of the Excepted Areas are to be determined as of the
effective date of St. 1956, c. 465, § 1(b). There is nothing in the
purpose or content of the 1958 statute and nothing in the legisla-
tive history of either the 1956 or the 1958 statute which is
inconsistent with this conclusion. See Report of the Special Com-
mission on the Massachusetts Port Authority, 1956 House Doc.
2575; (containing bill submitted by the Special Commission);
1956 House Doc. 2800 (the bill substituted by House Committee
on Ways and Means); Opinion of the Justices to the Senate, 334
Mass. 721 (1956); 1958 House Doc. 3203 (the bill recommended
by the Governor); 1958 House Doc. 3206 (the bill substituted by
House Committee on Ways and Means).

In summary, then, it is my opinion that the Massachusetts Port
Authority does not have title to that part of Logan Airport which
was under lease to the United States of America or used or

1 This principal has been codified for purposes of the construction of General
Laws. G. L. c. 181
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controlled by the military division of the Commonwealth for
purposes of the air national guard on the effective date of St. 1956,
c. 465. It is as of that date, not as of 1958 or as of the present time,
that the necessary factual determinations must be made.

Very truly yours,

ELLIOT L. RICHARDSON,
Attorney General.








