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Aeronautics Commission
Boston-Logan Airport, Boston 02128, October 31,

the General Court of Massachuse

In accordance with the provisions of section 33 of chapter 30 of
the General Laws, as amended, a copy of that portion of the annual
report of the Massachusetts Aeronautics Commission which con-
tains recommendations for legislative action, together with drafts
of bills embodying the legislation recommended, is submitted here-
with. These drafts have been submitted to the Counsel for the
House of Representatives, or the Senate, as required by law.

Recommendation No. 1.
t The Commonwealth owns and the Aeronautics Commission oper-

ates two aircraft, an airplane and a helicopter. These are flown within
and without the Commonwealth by Commission pilots who are
regular state employees. They are used both for Commission busi-
ness, inspecting airports, investigating accidents, etc., and for the
transportation of elected and other state officials.

On September 15th we asked the Attorney General for an opinion
as to the liabilities involved in this operation, and have his reply,
dated October 23rd, which is attached. What this opinion says in
effect is that under existing law any liability to third persons for
personal injuries or property damage caused by the operation of
aircraft owned by the Commonwealth would rest on the pilot. Such
liability could in the case of even a minor accident, like taxiing into

multi-million dollar airliner on the ground, result in very substan-
tial damage claims, probably way beyond the resources of any of
the pilots flying the state aircraft in the regular conduct of their
employment.

This is an obviously untenable position to be in, and the only
effective way we know of to handle it is to authorize the Commission
to purchase adequate liability insurance to cover the situation.
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Recommendation No. 2.

The Commission budget is never large enough to absorb major
damage to the state airplane or the state helicopter. If an accident
resulting in major damage should occur, it would be impossible to
contract for repairs until an appropriation was made for the pur-
pose. This could mean that the state airplane or helicopter would
be out of commission for substantial periods of time.

This situation can be taken care of by authorizing the purchase
of hull insurance.

Recommendation No. 3.

Chapter 799 of the Acts of 1951 protects the aerial approaches
to the runways at the Boston-Logan airport as they existed on
August Ist of that year. Some changes in runway length and con-
figuration are under way, and necessary approach protection should
be modified accordingly.

Recommendation No. 4.

Under the provisions of existing law, the retail sales tax is applied
to the net cost of an automobile or boat, subtracting the cost of
any trade-in. The purchaser of an airplane however, must pay the
tax on the entire price of the new airplane regardless of whether or
not a trade-in is involved.

Airplane and automobile sales are similar in that most of them
include a trade-in. [They differ in that there are fewer airplane
sales, they involve much more money per sale, and the sales tax is
imposed on the full price of the airplane, not the net price as is the
case with automobiles.

It is not at all unusual for a Massachusetts dealer to sell an
airplane which lists for as much as $lOO,OOO. and to allow one half
of that for the trade-in. If this transaction was treated in the same
manner as motor vehicles, the tax would be $1,500., but as it is,
the tax is double that or $3,000. In either event, the amount repre-
sents a substantial bit of revenue, all of which may be lost plus the
substantial payrolls and business generated by the sales activity, if
the statute isn’t modified. Here is why

Our major competition in aviation sales is New York, with Penn-
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sylvania, because of Philadelphia and Pittsburgh, coming a close
second. Both of these states have a sales tax applicable to aircraft,
but only to the net price. We feel that unless our law is made to
conform, the Commonwealth will lose tax revenue to some of our

| neighboring states, and Massachusetts airplane dealers will lose
business.

Very truly yours,

MASSACHUSETTS AERONAUTICS COMMISSION

t Crocker Snow,
Director of Aeronaut
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)epart.ment of the Attorney General,
State House, Boston 02133, October 23, 1967.

an Airport, East BostonHonorable Cbocker Snow, Director
Massr ;s C

Dear Mr. Snow: You have requested my opinion on the
liability of the Commonwealth for personal injuries and property
damage arising from accidents caused by aircraft operated by the
Massachusetts Aeronautics Commission. Your letter states:

“The Massachusetts Aeronautics Commission operates two
state owned aircraft, a small twin engined airplane and a heli-
copter. These are flown both within and without the Common-
wealth by Commission pilots who are regular state employees.
They are used both for Commission business, inspecting airports,
investigating accidents, etc., and for the transportation of elected
and other state officials.

“It is, of course, possible that either of these aircraft could be
involved in an accident which would damage the property of an-
other, injure other people or injure the occupants or the crew of
the aircraft.’’
In the event of such an accident, you wish to know whether or

not the Commonwealth would be liable (1) for personal injuries and
property damage sustained by third persons and (2) for personal
injuries inflicted upon the occupants of the aircraft.

I am of the opinion that the first part of your question must be
answered in the negative. “It is fundamental that the Common-
wealth, along with its duly constituted public agencies, cannot be
sued for the torts of its officers, agents or employees except by a
clear manifestation of consent thereto by statute.” Smith v. Com-
monwealth, 347 Mass. 453, 455-456. No such legislative consent
has been given for tort suits against the Commonwealth in cases
arising from the operation of its aircraft or other equipment. Such
suits may therefore be brought only against the operator.
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This is not to say that operators of all state-owned equipment are
left completely unprotected. Where a claim is made against a state
employee by reason of his operation of a state-owned “motor or
other vehicle,” the Legislature, without actually consenting to a
suit against the Commonwealth, has nonetheless afforded a con-
siderable measure of protection to the operator. Thus, G. L. c. 12,
§ 3B provides that the Attorney General shall, under certain cir-
cumstances, “take over the management and defence” of a tort
action brought against an officer or employee of the Commonwealth
“arising out of the operation of a motor or other vehicle owned by
the Commonwealth,” and that the claim against him, within speci-
fied limits, “shall be paid from the state treasury. ...” Similar
provision is made in G. L. c. 12, § 3C for the settlement and satis-
faction of certain claims, not involving lawsuits against a state
officer or employee, “arising out of his operation of a motor vehicle
or other vehicle owned by the commonwealth.

However, the Legislature has made no provision for the assump-
tion by the Commonwealth of the tort liabilities of its aircraft
operators under G. L. c. 12, §§ 3B and 3C or under any other
statute of which lam aware. Apart from a serious question as to
whether an airplane or helicopter qualifies as a “vehicle” under
G. L. c. 12, §§ 3B and 3C (which need not be answered at this time),
the absence of any existing appropriation of funds for damages
caused by aircraft means that no payment of such damages may be
made under those statutes in any event. Funds may be paid from
the state treasury under § 3B only “from such appropriation as
may be made by the general court for the purposes of this sec-
tion ...” and under § 3C only “from such appropriation as may
be made therefor. . .

.” The only such appropriation presently in
effect has been made “for the settlement of certain claims, as pro-
vided by law, on account of damages by cars owned by the common-
wealth and operated by state employees. ..

.” (Emphasis sup-
plied.) St. 1967, c. 414, §2, Item 0802-01. Even if airplanes and
helicopters were to be regarded as “vehicles” for purposes of G. L.
c. 12, §§ 3B and 3C, it is clear that they are not “cars” and there-
fore not within the scope of the appropriation item. Thus, no pay-
ments may be made under §§ 3B and 3C on account of accidents
involving Commonwealth aircraft.

I therefore conclude that the Commonwealth is not financially
liable under existing legislation, either directly or indirectly, to
third persons for personal injuries or property damage caused by
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Commonwealth aircraft. Any such liability would rest upon the
operator of the aircraft (subject of course to any outside insurance
arrangements which may be in effect).

In answer to the second part of your question, I invite your at-
tention to G. L. c. 152 (the Workmen’s Compensation Act), §§ 69-75
of which require the Commonwealth to compensate certain classes
of state employees “who receive injuries arising out of and in the
course of their employment. . . G. L. c. 152, § 69. Whether
or not a particular occupant of an aircraft is covered by workmen’s
compensation, of course, involves a determination of fact, and can
best be resolved through informal discussions with members of my
staff.

Very truly yours,

ELLIOT L. RICHARDSON,
Attorney General.






