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Health, Welfare and Retirement,
Trust Funds Board

Honorable Kevin H. White 'ary of the Commonwealth, State House, Boston,
02131

Dear Mr. Secretary: In accordance with the provisions of
section 33 of chapter 30 of the General Laws, a copy of the recom-
mendations of the Health, Welfare and Retirement Trust Funds
Board for legislation is submitted herewith, together with drafts
of bills embodying the legislation recommended. These drafts have
been submitted to the Counsel for the House of Representatives, as
required by law.

Respectfully submitted,

WILLIAM C. ELLIS,
Acting Directc
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1. An Act increasing the Fee for Filing of Annual Reports
with the Health, Welfare and Retirement Trust
Funds Board.

Section 4 of chapter 151 D provides that the fee for filing an annual
report with the Board shall be ten dollars per year. The checking,
investigating and auditing of each annual report, which contains
fifteen pages of statistical information and which must be accom-
panied by a summary of four pages together with the postage and
clerical work necessary in sending out the forms to the employers
concerned, entails expenses which justify an increase to twenty-five
dollars for the time, effort and clerical help involved.

2. An Act requiring that Names of Employees, Hours Worked
by said Employees, and Salary Deductions be Reported
for Health, Welfare and Retirement Board’s Purposes.

The Board has found that certain employers have filed reports to
the other party of the bargaining agreement whereby the number of
working employees and the hours worked were reduced, resulting in
a lesser amount being paid to the Health, Welfare and Retirement
Fund than should have been. This conduct was not brought to light
until the employee sought his pension or welfare benefit, and was
then informed that he or she was ineligible. In the prosecution of
these cases there was no way to obtain information from the em-
ployer because when records were sought, Article XII of the Con-
stitution was invoked against self-incrimination and there was no
adequate way to show through the employer that such fraud was,'

perpetrated. The only alternative was for the employees themselves
to testify but in practically every instance they kept no record of the
hours they worked nor of the amount deducted from their salary.
This legislation will provide evidence for prosecution of those em-
ployers who falsify work records of their employees.

RECOMMENDATIONS.
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3. An Act relative to the Penalty for Knowingly Failing

to make Agreed Contributions to Health, Welfare and

Retirement Trust Funds for the Benefit of Employees
and Their Dependents.

Section 10 of chapter 151 D provides certain penalties for those
employers who refuse or wilfully fail or grossly neglect to pay Health,
Welfare and Retirement contributions as agreed upon. In the
prosecution of these cases the defense has asked a strict interpreta-
tion of the word “refuses,” alleging that it is not equivalent to a
failure to pay and that unless evidence has shown that they actually
refused, then there could be no penalty. It has been further alleged
that an excuse by the defendant that he would pay when he was able
or that he would pay some time in the future was not an actual
refusal and that therefore this section did not apply. This places
upon the prosecution the burden of proving or attempting to prove
that the employer was able to pay and should have paid and there-
fore his conduct was actually a refusal, which, as a practical matter,
is almost impossible, since all records would be under his control.
Any attempt to obtain the employer’s records would be met by
Article XII of the Constitution providing against self-incrimination.
This change in the law would apply to those who knowingly fail to
pay, which is the same wording used in chapter 151A, The Employ-
ment Security Law.

4. An Act requesting Registered Plans to continue Subject
to the Health, Welfare and Retirement Trust Funds
Law.

Section 2 of chapter 151 D provides that all trusts providing bene-
fits for twenty-five or more employees within this Commonwealth
shall be registered with the Board. It has been found in many in-
stances that after the original registration the number of employees
involved goes below twenty-five and then rises again or is kept under
twenty-five for reasons best known to those involved. It would
seem that those who register originally under the law should con-
tinue to do so that proper protection may be provided to those who
are receiving the benefit and those who will in the future become
entitled thereto.
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On June 10, 1960, our Supreme Judicial Court held in Liberty
Mutual Ins. Co. Et. Al. v. Health, Welfare and Retirement Trust
Funds Board (167 N.E. 2nd p. 855) that the statute did not adequately
show an intention to regulate plans which did not include the crea-
tion of a trust fund in the usual sense notwithstanding the broad
definition of the word “fund”. This decision eliminated sixteen
hundred and forty-one Health, Welfare and Retirement employee
benefit plans which were purchased by trustees by direct contract
of insurance. The decision hinged on a technical interpretation of the
broad definition given in the statute indeed the Court held that
had the word “or” been used in the definition then the case would
be included under the statute. They further stated in the opinion
that perhaps regulation of such a plan was intended but that if this
were so such intent must be more clearly shown. The board is of
the opinion that with the broad definition in the statute it was in-
tended to include all plans, funds or programs which involved
health, welfare or retirement funds. The States with similar
statutes and the Federal Disclosure Act have defined the operation
of their laws as having to do with all plans, funds and programs,
and the Board is of the opinion that this legislation will correct this
error and erase the technicality relied upon in the case.

Respectfully submitted

HEALTH, WELFARE AND RETIREMENT TRUST FUNDS BOARD

William C. Ellis,

5. An Act defining Trust in the Health, Welfare and Re-
tirement Trust Funds Law.

Acting Director.


