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State Offfice Building, Government Center,
100 Cambridge Street, Boston 02202, November 1, 1967.

To the Honorable Senate and House oj Representatives:

In compliance with the provisions of Sections 33 and 33A of
Chapter 30 of the General Laws, as amended, the State Tax
Commission has the honor to submit herewith such portions of its
annual report as relate to recommendations for legislative action.
Such recommendations are accompanied by drafts of bills embodying the legislation recommended.
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RECOMMENDATIONS OF THE STATE TAX COMMISSION.
Exemption of Military

Combat Pay
Taxation.

from

Personal Income

In 1966, an additional two thousand dollar exemption under the
personal income tax law was enacted for military personnel on
active duty in a combat zone. At the present time, Vietnam and its
surrounding waters have been declared to be such a combat zone.|
The exemption does not depend upon the length of service in such
zone. A serviceman who is assigned to Vietnam for one day is
entitled to the same exemption as the serviceman who is there for
the entire year.
This exemption should be patterned after the provision in the
Federal Internal Revenue Code. Therefore, it is recommended that
all compensation received by members of the armed forces of the
United States while serving in a combat zone be exempt from tax
to the same extent that such compensation is excluded from gross
income under the Federal Internal Revenue Code. Under the Code,
all such compensation of enlisted servicemen and $2OO per month
of such compensation received by officers is exempt. For military
personnel having extended assignments in Vietnam, this bill would
provide a larger exemption than is presently granted.
Penalty for the

Wilful Failure to Withhold or Pay Over
Withheld Income Taxes.

Under the income tax withholding law, there is no criminal
penalty for the wilful failure to withhold income taxes from
employee wages or to pay over such taxes to the Commonwealth.
This proposal would make provision for a criminal penalty of a
15,000 fine and/or imprisonment for not more than two years for
%
such an offense.
Penalty

for Tendering

a Bad Check

in Payment of Any

Tax

Liability.

A growing administrative problem has been the increasing taxpayer use in making tax payments with personal checks which are
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returned by banks because of insufficient funds or other reasons.
Since such returned checks involve added administrative time and
effort in order to collect the amounts due the Commonwealth, it is
recommended that a penalty be imposed in all cases where bad
checks are used for tax payments. This would, in part, compensate
the Commonwealth for the additional collection expense which
they necessitate as well as assist in curtailing the practice of using
such checks.
The proposal would impose a penalty of 1% of the amount of
the check, but not in excess of $5.00, for each check that is not duly
said by the bank. The penalty would not be imposed if the
taxpayer tendered the check in good faith and with reasonable
cause to believe that it would be duly paid. This provision is
substantially similar to the penalty provision contained in the
Federal Internal Revenue Code.

The Reporting

of

Federal Tax

Changes.

Under the individual income tax law, several of its statutory
provisions and a substantial part of the administrative interpretations thereunder are based in whole or in part upon similar federal
statutes, ruling or regulations. Although the taxpayer is permitted
to report many items on his Massachusetts return on the same
basis as he is required to file his federal return, there is no provision
under our law requiring the taxpayer to report to the Commonwealth any subsequent change in his return by the Federal Government which increases or decreases his corresponding Massachusetts
tax liability. Frequently, the Commonwealth receives a report of
such federal change from the Internal Revenue Service after the
three-year period prescribed by law for assessing additional taxes
has expired. Conversely, a federal change decreasing the taxpayer’s
Massachusetts tax liability may be finally determined after the
time for his filing an application for abatement has elapsed.
This proposal would require a taxpayer whose federal taxable
income has been changed with a corresponding change in his
Massachusetts taxable income to file a report thereon with the
Commissioner of Corporations and Taxation within one year of the
receipt of the notice of final determination from the Federal
Government and at that time to pay any additional tax due. Upon
the fifing of the report, the Commissioner would have one year
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within which to assess any additional amount found to be due.
Where a taxpayer fails to file such report of federal change, the
Commissioner would have three years after the receipt of information as to the federal change from the Federal Government within
which to assess any additional tax due. If the federal change results
in a lower Massachusetts tax, the taxpayer would have sixty days
from the timely filing of his report to apply to the State Tax
Commission for an abatement of his tax.
This proposal is similar to the provisions on the reporting of
federal changes in the net income of business and manufacturing
corporations now found in section 33 of chapter 63 of the Genera*
Laws.
Correction

of

Certain

Under

Captions

the

Corporation

Excise Law.

In 1966, the taxation of savings banks was entirely revised and
co-operative banks and savings and loan associations were included
in the excise. As a result of these changes, two captions preceding
sections 11 and 19 of chapter 63 of the General Laws do not
properly describe the statutory provisions to which they relate. The
caption preceding section 11 should include the taxation of cooperative banks and savings and loan associations and exclude
trust companies, which are now only taxed under the commercial
bank excise. The caption preceding section 19 should be stricken
out as the section to which it relates has been repealed.

Clarification

of the

porations

Property

Measure

Under the Business

for Intangible

Corporation

Cor-

Excise.

In determining the intangible assets of a foreign intangible
property corporation allocable to Massachusetts for purposes of the
net woi’tli measure of its excise, its investment in and advances to
subsidiary corporations not doing business in this
are not taken into account. The phrase “subsidiary corporation” is
not defined by the statute. In determining the net worth measure
of a domestic intangible property corporation, however, the investment in subsidiary corporations is defined as the investment in
corporations organized in the Commonwealth which represent
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or more of their voting stock and such investments are taken
out of the measure of tax. Since the enactment of these provisions
in 1962, the State Tax Commission has interpreted the phrase
“subsidiary corporations” in computing the net worth measure of a
foreign intangible property corporation to mean corporations in
which the taxpayer corporation owns 80% or more of their voting
stock. This proposal would clarify the statutory provision in this
regard and conform it to that applicable to domestic intangible
property corporations.

80%

*

Excise Tax Rate Imposed Upon National Banks

and

Trust

Companies.

National banks, trust companies and certain other banks are
taxed upon their net income at the rate assessed upon other
financial corporations, but not higher than the highest of the rates
assessed upon mercantile and business corporations and not higher
than 10%. Annually, the State Tax Commission must accumulate
aggregates of taxable incomes and taxes with respect to various
types of corporations and have a hearing thereon. The accumulation, compilation and analysis of these statistics involve an inordinate amount of time and expense for the tax department to verify a
tax rate which is seldom questioned or changed.
It is recommended that the rate of tax upon these banks be fixed
at 10% without the necessity of having the aggregates of incomes
and taxes accumulated annually. Any bank subject to this excise
would continue to have the right to question the 10% rate as one
above that which is allowable under the constitution and laws of
the United States. At such time as this rate is placed in issue, the
department would then compile its statistics to sustain the 10% or
lower rate of tax. Where there is no question that the 10% rate is
constitutionally permissible, the useless compilation of statistics
would be eliminated.

�

Requirement

of Notice to the Commissioner of Corporations
Taxation of the Death of a Joint Owner op Certain
Deposits, Shares or Accounts.
Under the inheritance tax law, joint bank accounts to which a
person contributed, in whole or in part, are subject to taxation
upon his death to the extent of his contributions. At the present
and
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no procedure whereby the Commonwealth may be
informed of the existence of jointly-held property other than real
estate and, as a result, a large part of it is escaping taxation

time, there is

entirely.

This proposal would require banks in the event of withdrawals of
over $5OO from joint accounts, or change in the names of such
accounts to obtain a statement from the person making the
withdrawal or seeking the change in name whether or not to his
knowledge any other person who had a right of withdrawal under
such account has died. The bank would be required to notify thdk
Commissioner of Corporations and Taxation within 40 days after
the receipt of a statement of the death of any joint owner of a bank
account. Under this procedure the tax department would thereon
determine the taxability, if any, of the surviving owner of the
account. This provision would insure that all owners of bank
accounts bear their just share of the inheritance tax burden.
Definition

of

Exempt Organization

Under

the

Sales

and

Use

Tax Law.

The sales tax law presently provides an exemption to “any
corporation, foundation, organization or institution, organized exclusively for religious, scientific, charitable or educational purposes,
including hospitals, no part of the net earnings of which inures to
the benefit of any private shareholder or individual”. The application of this standard for exemption has created administrative
difficulties for the tax department, the practitioners and the taxpayers. In order to facilitate the determination of whether or not
any entity is entitled to the exemption, it is recommended that the
exemption standard used in Section 501(c)(3) of the Federal
:ernal Revenue Code be adopted. In this way, our determination
of exemption would follow the ruling made by the Internal
Revenue Service with respect to Federal income taxation. Section
501(c)(3) exempts “corporations, and any community chest, funcli
or foundation, organized and operated exclusively for religious,
charitable, scientific, testing for public safety, literary, or educational purposes, or for the prevention of cruelty to children or
animals, no part of the net earnings of which inures to the benefit
of any private shareholder or individual. . .”
.
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Exemption

Under the Sales and Use Tax Law for Motor
Vehicles Purchased by Certain Disabled Persons.

Under the present sales and use tax law, there is an exemption
for motor vehicles purchased by and especially equipped for the use
of a paraplegic. This exemption has proved to be too limited to
take care of many disabled persons who should be entitled to this
exemption. For example, some paraplegics or quadruplegics may
need automobiles that are driven by others for transportation
purposes. Such motor vehicles may not be specially equipped as
required by the present law.
This proposal would remove the “specially equipped” limitation
and replace it with a quantitative limitation. The disabled person
would be permitted to have only one motor vehicle for his personal,
non-commercial use exempt at any one time. This proposal would
also clarify the class of persons who are entitled to the exemption.
It would be applicable to any person who has suffered loss, or
permanent loss of use of, both legs or both arms or one leg and one
arm.
Penalty

for the

Failure

Pay

op

one Other Than

Over Sales

and

the

Taxpayer to

Use Taxes.

Under the sales and use tax law, there is no clear criminal
penalty for one, other than the taxpayer, who is given tax monies
to pay over to the Commonwealth and fails to do so. This practice
is widely used in the payment of sales tax on the purchase of motor
vehicles. The purchaser pays the money to the agency or to a socalled “runner” who is supposed to pay the tax to the Commonwealth at the time of the transfer of the motor vehicle registration.
There have been instances where the “runner” has fraudulently
registered the automobile without paying the tax or paying it with
a bad check.
This proposal would impose a criminal penalty, 8100 to $lO,OOO
fine and/or imprisonment for not more than one year, upon one
who, in the filing of a tax return or the payment of a sales or use
tax, receives money on the understanding that it is to be paid to
the Commonwealth and fails to do so.
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Use Tax for Property Upon Which
Taxes Have Been Paid.

the

This proposal would make two amendments to the exemptions
under the use tax law. It is presently provided that sales upon
which taxes are imposed under the sales tax law are exempt. This
would be amended to make it clear that the exemption only applies
if a tax was actually collected upon the sale of the property. If a
sales tax was collectable thereon but was not for some reason
actually collected, the property would be subject to the use tax. I
There is also an exemption under the use tax law for property
upon which the purchaser has paid a tax or made reimbursement
therefor under the laws of another state. This bill would limit this
exemption to the amount of tax paid in the other state to the
extent that the tax paid was less than the Massachusetts use tax
liability. If, for example, a 2% New York sales tax was paid on
property used in Massachusetts, a 1% use tax would be due in the
Commonwealth.

Authorization

of

Exempt
and

Use Certificates Under

the

Sales

Use Tax Law.

Under the sales and use tax law, purchasers buying tangible
personal property which is to be used in such a manner as to
exempt it from taxation are permitted to buy such property taxfree by giving to the vendors exempt use certificates. This proposal
would authorize this procedure by statute and impose a $5OO
penalty for the fraudulent use of such certificate in order to evade
paying the proper tax. If the property is purchased tax-free and
then used in a taxable manner, the purchaser would be required to
pay a sales or use tax thereon, as the case may be.

Extension

Time that the Commissioner of Corporations
and Taxation is Required to Issue a Certificate of Standing Upon the Sale of a Business.
of

Under the sales and use tax law, the purchaser of a business is
required to withhold from the purchase price a sufficient amount to
cover any sales and use taxes owed to the Commonwealth by the
seller until a certificate is produced from the Commissioner of
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Corporations and Taxation that the taxes are paid or that none is
due. Under the law, the Commissioner must within sixty days after
receipt of written request from the purchaser issue such certificate
or notify the purchaser of the amount that must be paid before the
certificate will be issued. The Commissioner has found that sixty
days is too short a period of time to audit, verify and assess the tax
liabilities of the selling vendor. Therefore, it is proposed that the
period that the Commissioner has to issue the certificate or notice
be extended from sixty to ninety days.
Jurisdiction Over Out-Of-State Vendors Under

the

Sales

and

Use Tax.
Under the sales and use tax law, any out-of-state vendor having
representatives, salesmen or agents in the Commonwealth for the
purpose of selling, delivering or taking orders for goods or soliciting
business through Massachusett newspapers, radio or television
advertising is engaged in busine: in Massachusetts. As such, he is
required to collect a sales tax on ales made in Massachusetts and a
use tax on sales made for storage, use or consumption in this state.
Our statute, however, provides no procedures whereby the Commonwealth can compel the out-of-state vendor to collect the tax
without resorting to judicial proceedings in the courts of other
states. Personal jurisdiction over the vendor in Massachusetts
cannot be obtained through normal procedures since he may never
be present in this state.
The problem becomes particularly acute in the border communities where Massachusetts merchants have been forced to collect
the use taxes of other states while their bordering competitors are
not charging or collecting the Massachusetts. In order to eliminate
this inequity that is working a hardship for our businessmen in
Massachusetts and to collect the taxes that are properly due the
Commonwealth from these out-of-state vendors, the sales and use
� tax law should provide for a procedure whereby personal jurisdiction over the out-of-state vendors may be obtained through sub-

stituted service.
This proposal adopts the system used in other sales tax states.
By engaging in business in Massachusetts, as defined by our sales
and use tax law, the out-of-state vendor is deemed to have
appointed the Secretary of State as his agent for the service of
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process in any suit or proceeding to enforce the provisions of the
tax law. Such an amendment has proven effective in other sales tax

states in compelling out-of-state vendors to comply with another
state’s sales and use tax obligations.
Computation of

Reimbursement by the Commonwealth
Certain State-Owned Land.

foe

The Commonwealth reimburses the cities and towns for the loss
of taxes on land owned by the Commonwealth and used for certain
state purposes. The fair cash value of such land is determined
the State Tax Commission every five years and the municipalities
are reimbursed on the basis of the average state tax rate. This rate
was $70.56 in 1966 and $69.07 in 1967. In many communities the
local tax rate is substantially lower than this. As a result, some
communities, where the local tax is approximately $35 per thousand, are being reimbursed for state-owned land at twice the actual
tax loss.
The State Tax Commission recommends that this situation be
corrected. The Commonwealth should not reimburse cities and
towns for more than the actual tax loss. Therefore, this proposal
would compute the reimbursement on the basis of the current tax
rate in the city or town or the current state tax rate, whichever is
lower.
Valuation by the State Tax Commission of Certain Land
Held by a City, Town or District in Another City or
Town Which Has a General Revaluation of Real Property.

Real estate held by a city, town or district, including the
metropolitan water district, in another city or town for the purpose
of a water supply, watershed, sewage disposal, public airport or
other public purpose is not subject to taxation. The city, town
district holding such land pays an amount in lieu of taxes upon the
average of the assessed values of the land for the three years
preceding the acquisition thereof. Since much of this land was
taken 50, 60 or more years ago the assessed valuations thereon are
very low by present standards.
The problem is compounded by the fact that when such city or
town revalues its property, its tax rate goes down but the assess-
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ments on state-owned land do not correspondingly increase with
other assessments in the community, resulting in an in lieu payment that is substantially decreased. In municipalities in which
state-owned land constitutes a major part of all its real estate, this
problem is a serious deterrent to general revaluation and realistic
assessments.
This proposal seeks to provide that if a city or town in which
such land is located effects a general revaluation of all its real
property for purposes of taxation, the valuation of such land for
purposes of reimbursement shall be determined by the State Tax
Commission as of January 1, between January 1 and June 1, 1970
and every fifth year thereafter so that the reimbursement with
respect to such land remains substantially the same as that made
prior to such revaluation. The city, town or district owning such
land would have a right of appeal to the Appellate Tax Board.

Information Required to be Furnished to the State Tax
Commission by Cities and Towns with Respect to the
Establishment of Equalized Valuations.

In 1966, a new school aid distribution formula was established in
which the biennial equalized valuations of cities and towns established by the State Tax Commission are an important factor in the
computation of the amount of school aid to be distributed to each
municipality. Because of this fact, the cities and towns were given
the right to contest the Commission’s equalized valuation through
an appeal to the Appellate Tax Board.
The Commission has found that the officials of some cities and
towns have not cooperated with it as required by statute in
divulging information essential to its work in establishing equalized valuations. Therefore, it is proposed that any city or town
which refuses or neglects to submit such information in its possession as has been requested in writing by the Commission for use in
determining the equalized valuation of such city or town and such
refusal or neglect continues for 30 days after written notice, shall
lose its right of appeal to the Appellate Tax Board and the decision
of the Commission with respect to such city or town shall be
final.

house
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Assistant Assessors.

The assessors of any city or town have the authority to appoint

assistant assessors. Under section 25A of chapter 41 of the General
Laws, the appointment must be made

on or before September 30
for a term of one year beginning October 1. There is no reasonable
justification for restricting the appointment and terms of assistant
assessors from October 1 to September 30. It is recommended that
this limitation be removed. The assessors should have the authority
to appoint assistant assessors for one-year terms at any time during
the calendar year.

Further

Compliance

With

the

Provisions

of

the

Deeds

Excise Law.

Under the deeds excise law, it was intended that the person who
makes or signs a deed, instrument or writing would affix thereto the
required excise stamps before delivering it to the purchaser, who
would then record it with the stamps affixed. Under this procedure,
the Tax Department’s function of enforcing the excise law and
determining non-compliance was made easier since an examination
of the recorded instruments would readily reveal those upon which
no excise was paid. Furthermore, the assessors in cities and towns
have found these recorded instruments to be valuable sources of
information in determining the fair cash value of real estate for
assessing

purposes.

An increasing widespread practice has developed of not recording
the original deed with the stamps affixed thereto. This is accomplished by either recording a duplicate original deed without
stamps or recording the original deed before affixing the stamps. It
is obvious that this practice has made the Tax Department’s
enforcement problems exceedingly more difficult and has effectively
curtailed the best source of assessors’ information as to the fair cash
value of real estate.
In order to discourage and hopefully eliminate this practice, this
bill would permit the Commissioner of Corporations and Taxation
to impose a penalty, not exceeding $lOO, upon a seller who gives a
deed without having the proper stamps affixed and upon the buyer
who records such a deed. A duplicate deed without stamps would
be allowed to be recorded if the original deed with stamps has first

1968.]

No. 142.

HOUSE

13

been recorded in some registry of deeds in the Commonwealth. The
violation of these provisions would not in any way impair the
validity of the deed or the validity of its recording.
Determination

and Adjustment

Cities

and

Revenue Amounts
Towns.
of

for

Since the establishment of the Local Aid Fund in 1966, the State
cities and towns an estimate of

Tax Commission is required to give

revenues that they will receive during the calendar year under all
local reimbursement and assistance programs. In order to determine these estimates, the Commission must receive information
and subsidiary estimates from the departments, commissions,
boards and other agencies administering these various programs.
This proposal would require these agencies of the Commonwealth
to estimate and certify to the Commission on or before January 31
the amounts each city or town will receive during the calendar year
under all local reimbursement and assistance programs.
This proposal would also permit the Commission to adjust any
amounts distributable or distributed to the cities and towns in the
event that an error or omission in their determination is later
found. No adjustment would be made after December 1 of the
succeeding year and all adjustments would be taken into account
before regular distributions under the Local Aid Fund are made.
Transfer of the Administration of the Abandoned Property
Law to the Treasurer and Receiver-General of the Commonwealth.

Since the enactment of the abandoned property law in 1950, its
administration has been the responsibility of the Commissioner of
Corporations and Taxation. The State Tax Commission, however,
believes that the administration of this law does not properly
belong in the tax department. The function of this department is to
administer the tax laws of the Commonwealth and to collect tax
revenues thereunder. The abandoned property law is not a tax law
and involves the collection of revenue only in a minor and

incidental way.

It is recommended that the administration of the abandoned
property law be placed with the Treasurer and Receiver-General of
the Commonwealth. This would be in line with the practice in
other states having a similar law.
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Provision Relative to Temporary Borrowings by County
Treasurers in Anticipation of Serial Loans.

There is no general statutory authority for a county treasurer to
borrow in anticipation of a serial loan similar to the authority
vested in city, town, and district treasurers under the provisions of
Section 17 of Chapter 44 of the General Laws.
The insertion of this proposed amendment would eliminate the
necessity of including similar provisions in each special legislative
act authorizing a county to borrow for construction or other
purposes.

Provision

Relative

to

Borrowing

by

Cities, Towns,

and

Districts.

An amendment to General Laws, Chapter 44, Section 10 by
Chapter 133 of the Acts of 1967 changed the method of determining limits with respect to the amount of loans that may be
authorized by cities, towns, and districts for certain purposes.
There is a deficiency in said Chapter 133 because no specific
reference is made as to when or how “the value of motor vehicles
and trailers taxable under chapter sixty A” shall be determined.
Furthermore, we are of the opinion that, if the borrowing
capacity were geared only to the equalized valuation, as referred to
in said Chapter 133, it would give our cities, towns, and districts
adequate borrowing capacity without any reference whatsoever to
motor vehicles.
Again, a problem is created by said Chapter 133 because, under
it, it is impossible to determine the borrowing capacity of a district,
such as for fire, water, and sewer services, since there is no
equalized valuation for such districts.
In our opinion, the relating of debt limits to equalized valuations
is a more equitable basis than relating them to assessed valuations.
Accordingly, we recommend the accompanying amendments:
Section 1 would define the term “equalized valuation” as it is
referred to in the several proposed amendments.
Sections 2, 3, 5, 6, 7, and 10 would insert reference to the
equalized valuation in substitution for the present reference to
assessed valuations.
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Section 3 would also insert reference to memorials for “members
of the army, navy, marine corps, coast guard, or air force” in place
of the words “soldiers, sailors, and marines”.
Section 7 would also insert reference to Clause (4A) relating to
loans for extraordinary repairs to reservoirs, which reference is not
in the present last paragraph of Section 8.
Section 4 would strike out Clause (11) of Section 8 because
reference therein to the authority of a city or town to borrow for
their share of the cost of the construction of a county tuberculosis
hospital is no longer necessary, because there are no such apportionments made against cities and towns.
Section 8 would amend Section 9 of said Chapter 44 relating to
the manner in which the borrowing capacities for districts would be
determined, using the equalized valuation in place of assessed
valuations.
Section 9 would amend Section 10 of said Chapter 44 by deleting
the reference to the valuation of motor vehicles in determining the
borrowing capacities of cities and towns and by inserting therein a
method for the determination of the borrowing capacity of districts.
Provision for Clarifying the Provisions of Law Relating to
the Submission to the Voters of Questions of Approving
and Disapproving Orders Authorizing the Issuance of
Bonds, etc.
This amendment to Section 8A of Chapter 44 of the General
Laws would eliminate the necessity of future amendments to this
Section when debt is authorized under said Section 8 for purposes
which might properly be considered under the procedures outlined
in said Section BA, by deleting reference to certain clauses and
inserting reference to Clause (1), (2), and (9).
Authorizing Cities and
� Provision
count
Public Welfare
of

Towns to Borrow on Acand Veterans’ Benefits.

Chapter 27 of the Acts of 1966 is “An Act authorizing cities and
towns to borrow on account of public welfare and veterans’
benefits.” There has been temporary legislation of this type enacted
from time to time covering the entire period beginning in 1933.
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Said Chapter 27 provides for loan authorizations only during the
years 1966 and 1967. We recommend that the legislation be
renewed with certain changes.
The proposed legislation provides that any indebtedness incurred
thereunder shall be outside the debt limit rather than inside the
limit of indebtedness as prescribed by Section 10 of Chapter 44; the
reference to the maximum amount which might be borrowed is
eliminated, as Chapter 27 of the Acts of 1966 relates such limitation to the assessors’ valuation of taxable property; and the new
legislation would permit borrowings in 1968 and 1969.

�

Provision Relative to the Amount of Monet Which May be
Borrowed by Cities, Towns, and Districts for Useful
Public Works Projects.
Chapter 74 of the Acts of 1945, as amended, relates to the
authority of cities and towns to borrow 7 on account of the construction of useful public works.
We recommend that the second paragraph of Section 2 of said
Chapter 74 be amended by deleting the reference to assessors’
valuation of taxable property and inserting in place thereof reference to equalized valuation.
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