
HOUSE 813

By Mr. Mann of Newton (by request), petition of Norman Holtz that
provision be made for collective bargaining for municipal employees and for the
creation of a municipal employment relations board. Public Service.

<• In the Year One Thousand Nine Hundred and Sixty-Eight.

An Act providing for collective bargaining for employees of
POLITICAL SUBDIVISIONS OF THE COMMONWEALTH AND FOR THE
CREATION OF A MUNICIPAL EMPLOYMENT RELATIONS BOARD.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Chapter 149 of the General Laws is hereby amended by
* 2 striking out sections 178 G through 178N, and inserting in

3 place thereof the following sections
4 Section 178G. It is hereby declared to be the policy of the
5 commonwealth, to preserve the interest of the public, the
6 municipal employee and the government as an employer and
7 to encourage harmonious relationships between municipal
8 government and its employees, and to protect the public by
9 requiring the uninterrupted operation and function of

10 government. To these ends it is declared to be the policy of
11 this commonwealth (1) to grant to public employees the
12 right of organization and representation, (2) to authorize
13 public employers to enter into collective bargaining agree-
-14 ments with certified or recognized employee organizations,

J 15 (3) to create a municipal employment relations board to
16 settle questions of unit determination and to also resolve
17 other disputes between municipal employers and municipal
18 employees, and (4) to continue the prohibition of strikes by
19 municipal employees and to favor the use of various dispute
20 handling mechanisms in order to resolve impasses in contract
21 negotiations.
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99 Section 178H. When used in this section and in sections
one hundred and seventy-eight I to one hundred and seventy-
eight 0, inclusive, the following terms, when used in this act,
shall have the following meaning:-
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“Municipal employer”, any county, city, town, or district,
and any person designated by the municipal employer to act
in its interest in dealing with municipal employees.
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“Municipal employee”, any employee of a municipal
employer, whether or not in the classified service of the
municipal employer, except elected officials, boards and
commission members, the executive officers of any municipal
employer, and supervisors as herein defined.
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“Supervisor”, any individual having authority in the
interest of the municipal employer, to hire, transfer, suspend,
lay off, recall, promote, discharge, assign, reward, or discipline
other employees, or responsibly to direct them, to perform
such management control duties as scheduling, assigning,
overseeing and reviewing the work of subordinate employees;
exercising judgment in adjusting grievances, applying other
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personnel policies and procedures and in enforcing the
provisions of a collective bargaining agreement; to establish
or to participate in the establishment of performance
standards for subordinate employees and taking corrective
measures to implement those standards.
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“Professional employee”, any employee engaged in work
which is predominantly intellectual and varied in character
as opposed to routine mental, manual, mechanical, or
physical work, which involves the consistent exercise of
discretion and judgment in its performance, of such a
character that the output produced or the result accom-
plished cannot be standardized in relation to a given time
period, and which requires knowledge of an advanced type in
a field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction and^' 1
study in an institution of higher learning or a hospital, as
distinguished from a general academic education or from an
apprenticeship or from training in the performance of routine
mental, manual or physical processes.
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“Employee organization”, an organization of any kind, or
an agency or employee representation committee or plan, in
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62 which employees participate and which exists for the
63 purpose, in whole or in part, of dealing with municipal
64 employers concerning grievances, labor disputes, wages, rates
65 of pay, hours of employment, or conditions of work except
66 that such term shall not include an organization which
67 discriminates with regard to the terms or conditions of
68 membership because of age, race, color, creed, or national
69 origin.
70 “Board”, the municipal employment relations board
71 created by this act.
72 “Strike”, the concerted failure to report for duty, the

willful absence from one’s position, the stoppage of work, or73
74 the absence in whole or in part from the full faithful and
75 proper performance of the duties of employment for the
76 purpose of enducing, influencing, or coercing a change in the
77 conditions or compensation, or the rights, privileges, or
78 obligations of employment; provided, however, that nothing
79 contained in this act shall be construed to limit, impair, or
80 affect the right of any municipal employee to the expression
81 or communication of a view, grievance, complaint, or opinion
82 on any matter related to the condition or compensation of
83 public employment or their betterment so long as the same is
84 not designed to and does not interfere with the full, faithful
85 and proper performance of the duties of employment.
86 Section 1781. (la) There is hereby created a board, to be
87 known as the municipal employment relations board, which
88 shall not be subject to the supervision or control of any
89 department, commission, board, bureau or agency of the
90 commonwealth except to the extent and in the manner
91 provided in this act. The board shall be composed of three
92 members, who shall be appointed by the governor, by and
93 with the advice and consent of the executive council. Not
94 more than two members of the board shall be members of the
95 same political party. Each member shall be appointed for a
96 term of five years. The governor shall designate one member
97 as chairman of the board. A member appointed to fill a
98 vacancy shall be appointed for the unexpired term of the
99 member whom he is to succeed.

100 (16) A vacancy in the board shall not impair the right of
101 the remaining members to exercise all the powers of the
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102 board and two members of the board shall at all times
10 constitute a quorum. The board shall have an official seal

which shall be judicially noticed.104

Members of the board shall hold no other public office105
or public employment in the state. The chairman shall give106
his whole time to his dutie107

108 3) Members of the board other than the chairman shall
109 when performing the work of the board, be compensated at a
110 rate of one hundred and fifty dollars per day, together with
111 an allowance for actual and necessary expenses incurred in.
112 the discharge of their duties hereunder. The chairman shall112

receive an annual salary to be fixed within the amount113
available therefor by appropriation, in addition to an114

115 allowance for expenses actually and necessarily incurred by
him in the performance of his duties.116

(4) The board may appoint an executive director and such117
118 other persons, including but not limited to mediators.

members of fact-finding panels, as it may from time to time119
deem necessary for the performance of its functions, prescribe120
their duties, fix their compensation and provide for121
reimbursement of their expenses within the amounts made122
available therefor by appropriation.123

(5) In addition to the powers and functions provided in124
other sections of this article, the board shall have the125
following powers and functions:126

(a) To establish procedures after consultation with127
interested parties, to resolve disputes concerning the128
representation of employee organizations.129

(6) To resolve, pursuant to such procedures, disputes130
concerning the representation status of municipal employees131
upon request of any employee organization or municipal132
employer involved.133

134 (c) To request from any government, and such govern-
-135 ments are authorized to provide, such assistance, services and^
134

data as will enable the board properly to carry out its136
functions and powers.137

(d) To conduct studies of problems involved in representa-138
tion and negotiation, including, but not limited to (i) the139

140 problems of unit determination, (ii) those subjects which are
141 open to negotiation in whole or in part, (iii) those subjects
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142 which require administrative or legislative approval of
143 modifications agreed upon by the parties, (iv) those subjects
144 which are for determination solely by the appropriate
145 legislative body, and (v) to determine the feasibility and
146 legality of adopting compulsory arbitration proceedings in
147 order to resolve impasses which occur in collective bargain-
148 mg

(e) To establish, after consulting representatives of149
employee organizations and administrators of public service150
panels of qualified persons representative of the public to be151
available to serve as mediators or members of fact-finding152
panel,153

(/) To hold such hearings and make such inquiries as it154
deems necessary for it properly to carry out its functions and155

156 powe
g) For the purpose of such hearings and inquiries, to157

158 administer oaths and affirmations, examine witnesses and
159 documents, take testimony and receive evidence, compel the

attendance of witnesses and the production of documents by160
the issuance of subpoenas, and delegate such powers to any161
member of the board or any person appointed by the board162
for the performance of its functions. Such subpoenas shall be163
regulated and enforced under the civil practice law and164

165 r
( h ) To make, amend and rescind, from time to time, such166

rules and regulations, including but not limited to those167
168 governing its internal organization and conduct of its affairs,

and to exercise such other powers, as may be appropriate to169
ffectuate the purposes and provisions of this article.170

twithstanding any other provisions of law, neither171
the civil service commission nor any other officer, employer,172
board or agency of the department of civil service shall173
supervise, direct or control the board in the performance of174

175 any of its functions or the exercise of any of its powers under
his article; provided, however, that nothing herein shall be176

177 construed to exempt employees of the board from the
178 provisions of the civil service law.
179 Section 178J. (1) Employees shall have, and be protected

in the exercise of, the right to self-organization, to form, join180
181 or assist any employee organization, to bargain collectively
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through representatives of their own choosing on question of
wages, hours and other conditions of employment and, except
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as otherwise provided herein, to engage in other concerted
activities for the purpose of collective bargaining or other
mutual aid or protection, and shall also have the right to £
refrain from any or all of such activities, free from actual
interference, restraint or coercion; provided, however, that an
employee organization recognized by a municipal employer
or designated as the representative of the majority of the
employees in an appropriate unit, shall be the exclusive
bargaining agent for all employees of such unit, and shall act,
negotiate agreements and bargain collectively for all
employees in the unit, and shall be responsible for
representing the interests of all such employees without
discrimination and without regard to employee organization
membership.

184
185
186
187
188
189
190
191
192
193
194
195
196
197

(2) Whenever, in accordance with such rules and
regulations as may be prescribed by the board, a petition is
filed with said board by a municipal employer alleging that
one or more employee organizations have presented a claim
to be recognized as the representative of a majority of
employees in a specified unit, or by an employee or group of
employees or an employee organization alleging that a
substantial number of employees wish to be represented for
collective bargaining by an employee organization as
exclusive representative or that the employee organization
currently certified or recognized by the municipal employer
as the bargaining representative does not currently represent
a majority of employees in the unit, said board shall
investigate such petition and, if it has reasonable cause to
believe that a question of representation exists, shall provide
for an appropriate hearing upon due notice.
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(3) If, after hearing, the board finds that there is a
controversy concerning the representation of employees, it a

shall direct an election by secret ballot and shall certify the
results thereof. No election shall be directed in any
bargaining unit or subdivision thereof within which in the
preceding twelve-month period a valid election has been held, j
No election shall be directed during the term of a collective
bargaining agreement; except that for good cause shown the
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222 board may direct such an election. An employee organization
223 which receives a majority of votes cast in an election shall be
224 certified by the board as exclusive representative of the
225 employees in the unit. In any election where none of the
226 choices on the ballot receives a majority, a run off shall be
227 conducted, the ballot providing for a selection between the
228 two choices receiving the largest and second largest number
229 of valid votes cast in the election. Provided, however, the
230 board shall not certify, nor can a municipal employer
231 recognize an employee organization as exclusive representa-
-232 tive of employees in the unit unless such employee
233 organization has made an affirmation that it does not assert
234 the right to strike against any municipal employer herein, or
235 to assist or participate in any such strike, or to impose an
236 obligation to conduct, assist or participate in such a strike.
237 (4) The board shall decide in each case whether the
238 appropriate unit for purposes of collective bargaining shall be
239 the municipal employer unit or any other unit thereof;
240 provided, uniformed employees of the fire department shall
241 be in a separate unit; provided that no unit shall include
242 both professional and nonprofessionai employees unless a
243 majority of such professional employees vote for inclusion in
244 such unit and provided, further, that no unit shall include
245 supervisory employees as defined herein.
246 Section 178K. The municipal employer and the employee
247 organization recognized or certified as exclusive representa-
-248 tive of employees in an appropriate unit shall have the duty
249 to bargain collectively. Where an employee organization has
250 been certified or recognized pursuant to the provisions of this
251 article, the appropriate municipal employer shall be, and
252 hereby is, required to negotiate collectively with such
253 employee organization in the determination of, and admin-
-254 istration of grievances arising under, the terms and conditions
255 of employment of the public employees as provided in this
256 article, and to negotiate and enter into written agreements
257 with such employee organizations in determining such terms
258 and conditions of employment. It is hereby declared to be the
259 policy of the commonwealth to encourage the adoption of
260 grievance procedures in written collective bargaining agree-
-261 ments between municipal employers and certified or recog-
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262 nized employee organizations and to favor the use of
impartial, final and binding arbitration of those disputes,263
which cannot be resolved with use of such grievance264
procedure265

266 Section 178L. (1) For purposes of this section, an impasse £
267 may be deemed to exist if the parties fail to achieve

agreement at least sixty days prior to the budget submission268
date of the public employer.269

(2) The board shall maintain a register of mediators and270
271 fact finding panel members who have been approved for r
272 listing thereon by a majority of the board. ’

273 (3) Public employers are hereby empowered to enter into
written agreements with recognized or certified employee274

275 organizations setting forth procedures to be invoked in the
event of disputes which reach an impasse in the course of276
collective negotiations. In the absence or upon the failure of277
such procedures, public employers and employee organiza-278
tions may request the board to render assistance as provided279
in this section, or the board may render assistance on its own!80

281 motion
282 (4) In the event of an impasse or if the board, upon the
283 request of a party or upon its own nation, determines that

collective bargaining negotiations between a public employer284
and employee organization would be aided by mediation, it285
shall appoint a mediator or mediators from its register to286
assist the parties in arriving at an agreement. It shall be the287
duty of the parties to cooperate with the mediator or288
mediators in order to reach an agreement.289

290 (5) The mediator or mediators shall, within such time £

291 the chairman shall prescribe, make periodic report to the
board on the progress of negotiations.292

(6) If the impasse continues, the board shall appoint a293
fact-finding panel of not more than three members, which294

295 shall be selected from a list of qualified persons maintained
296 by the board. The panel shall be selected in the following '

fashion: If the parties can agree on a single fact finder, then297
such fact finder shall constitute the entire panel. If, however,298

the parties are unable to agree on a single fact finder, then #299
each of the parties shall select one person from the list whom300

they wish to be appointed as fact finder. The chairman of the301
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board shall then designate the third member of the panel
from its register. Said three fact finders shall constitute the
fact-finding panel.
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(7) The fact-finding panel shall have power to mediate,
hold hearings, compel the attendance of witnesses and the
production of documents, review data and administer oaths.
The panel shall render a written report containing findings of
fact, conclusions, and recommendations for settlement of the
dispute. The report of the panel shall be submitted to the
parties to the negotiation and to any other body, agency or
official whose action is required to implement the panel’s
recommendation and to the board. The board shall give the
parties involved no more than five days to indicate whether
or not they will comply with the recommendations of the
panel. In the event that any party to the dispute refuses to
comply with the recommendations of the panel and in the
event that the parties themselves are unable to reach
agreement, the board shall make public the recommenda-
tions, conclusions and report of the panel.
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(8) In no event shall the report of the panel be made
public prior to the conditions set out above.
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(9) In the event that the findings of fact and recommenda-
tions of the panel are made public and in the event that the
impasse continues, the board shall have the power to take
whatever steps it deems appropriate to resolve the dispute;
but no further fact-finding panels shall be appointed.
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(10) In an effort to resolve the dispute, the board, in its
discretion, may conduct such further hearings, as it deems
appropriate, giving the parties an opportunity to review their
positions with respect to the recommendations of the fact-
finding panel. Such hearing shall be held prior to final
legislative action on the budget or other enactment.
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(11) The board, if a hearing is conducted in the manner set334
positions of the parties and shall
but in any event prior to the
issue its recommendations for

out above, shall consider the
within five days thereafter
submission of said budget
settling the dispute.
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the rejection of the board’s339 (12) In the event of
340 recommendations for the settlement of the dispute, the board

shall immediately petition the general court for the341
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342 enactment of immediate emergency legislation which would
343 make binding upon the municipal employer or employee
344 organization involved its recommendations in those cases
345 which effect the public safety and welfare.which effect the public safety and welfare.
346 (13) If either party fails to accept the recommendations of £
347 the board for the settlement of the dispute in question, the
348 board may, in its discretion, terminate or suspend the right of
349 such party to use or invoke any of its procedures provided
350 for in this act. In addition, the board may, in its own
351 discretion, suspend or revoke the certification of an employee *

352 organization if it is a party to said dispute and fails to accept -

353 said recommendations for settlement.
354 (14) Only employee organizations which are designated or
355 recognized as the exclusive representative herein shall be
356 proper parties in initiating fact finding proceedings.
357 (15) The cost of fact finding proceedings under this section
358 shall be divided equally between the municipal employer and
359 said employee organization.
360 Section 178M. Municipal employers or their representa-
361 lives or agents are prohibited from:—(1) interfering with,
362 restraining or coercing employees in the exercise of the rights ~

363 guaranteed in section one hundred and seventy-eight H; (2)
364 dominating or interfering with the formation, existence or
365 administration of any employee organization; (3) discharg-
366 ing or otherwise discriminating against an employee because
367 he has signed or filed any affidavit, petition, or complaint or
368 given any information or testimony under this section; (4)
369 refusing to bargain collectively in good faith with an
370 employee organization which has been recognized or
371 designated as the exclusive representative of employees in an
372 appropriate unit; and (5) refusing to discuss grievances with
373 the representatives of an employee organization recognized or
374 designated as the exclusive representative in an appropriate
375 unit.
376 Employee organizations or their agents are prohibited from ”

377 (1) restraining or coercing a municipal employer in the
378 selection of its representative for purposes of collective
379 bargaining or the adjustment of grievances; and (2) if f
380 recognized or designated as the exclusive representative of
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381 employees in an appropriate unit, refusing to bargain
382 collectively in good faith with a municipal employer; and (3)
383 engaging in a strike as herein defined.engaging in a strike as herein defined.
384 When a complaint is made to the board that a practice
385 prohibited by this section has been committed, the board may
386 issue an order dismissing the complaint or may order a
387 further investigation or a hearing thereon. If a hearing is
388 ordered, the board shall set the time and place for the
389 hearing, which time and place may be changed by the board
390 at the request of one of the parties for cause shown. Any
391 complaint may be amended with the permission of the board.
392 The municipal employer, the employee organization or the
393 person so complained of shall have the right to file an answer
394 to the original or amended complaint within five days after
395 the service of such complaint or within such other time as the
396 board may limit. Such municipal employer, such employee
397 organization or such person shall have the right to appear in
398 person or otherwise to defend against such complaint. In the
399 discretion of the board any person may be allowed to
400 intervene in such proceeding. In any hearing the board shall
401 not be bound by the technical rules of evidence prevailing in
402 the courts. A transcript of the testimony taken at any hearing
403 before the board shall be filed with the board.
404 If, upon all the testimony, the board determines that a
405 prohibited practice has been committed, it shall state its
406 findings of fact and shall issue and cause to be served on the
407 party committing the prohibited practice an order requiring
408 it or him to cease and desist from such prohibited practice
409 and shall take such further affirmative action as will comply
410 with the provisions of this section, including but not limited
411 to the withdrawal of certification of an employee organiza-
412 tion established by or assisted in its establishment by any
413 such prohibited practice. If it is alleged that either party has
414 refused to bargain collectively, the board may order fact
415 finding and direct the party at fault to pay the full costs
416 thereof. It shall order the reinstatement with or without
417 backpay of an employee discharged or discriminated against
418 in violation of the first paragraph of this section. If, upon all
419 of the testimony, the board determined that a prohibited
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420 practice has not been or is not being committed, it shall state
421 its finding of fact and shall issue an order dismissing the
422 complaint.
423 Section 178N. (1) Public employees and public employee
424 organizations shall not induce or engage in any strikes,
425 slowdowns, work stoppages, or mass absenteeism nor shall
426 public employee organizations induce any mass resignations
427 during the term of a collective bargaining agreement. A

kail be inserted in all written
□rents between public employers?'

428 provision to that effect s
429 collective bargaining agree
430 and public employee organi:
431 (2) A public employee
432 subdivision one of this i
433 disciplinary penalties pror

rtxons.

who violated the provisions of
section shall be subject to the
ided by law for misconduct, in

434 accordance with procedures established by law.
435 (3) It shall be unlawful for any employee rr employee
436 organization to engage in, induce, or encourage any strike,
437 work stoppage, slowdown or withholding of services by such
438 employees.
439 Section 1780. Nothing in sections one hundred and
440 seventy-eight F to one hundred and seventy-eight M,
441 inclusive, shall diminish the authority and power of the civil
442 service commission, or any retirement board or personnel
443 board established by law, nor shall anything in said sections
444 constitute a grant of the right to strike to employees of any
445 municipal employer.
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