
No. 1829HOUSE .

By Mr. Linsky of Brookline, petition of Elliot L. Richardson and Martin A.
Linsky for legislation relative to searches and forfeitures. The Judiciary.

In the Year One Thousand Nine Hundred and Sixty-Eight.

An Act relating to searches and forfeitures.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

2 are hereby amended as follows:
3 Section 1. Complaint; warrant for designated property or
4 articles. —A court or justice authorized to issue warrants in
5 criminal cases may, upon complaint on oath that the com-
6 plainant believes that any of the property or articles herein-
-7 after named are kept or concealed in a house, place, vessel or
8 vehicle or in the possession of a person anywhere within the
9 commonwealth and territorial waters thereof, if satisfied that

10 there is probable cause for such belief, issue a warrant
11 identifying the property and naming or describing the person
12 or place to be searched and commanding the person seeking
13 such warrant to search for the following property or
14 articles:
15 First, property or articles stolen, embezzled or obtained by
16 false pretenses, or otherwise obtained in the commission of a
17 crime;
18 Second, property or articles which are intended for use, or
19 which are or have been used, as a means or instrumentality of
20 committing a crime, including, but not in limitation of the
21 foregoing, any property or article worn, carried or otherwise
22 used, changed or marked in the preparation for or perpetra-
-23 tion of or concealment of a crime;

1 Sections 1 through Bof chapter 276 of the General Laws
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24 Third, property or articles the possession or control of
25 which is unlawful, or which are possessed or controlled for an
26 unlawful purpose; except property subject to search and
27 seizure under sections forty-two through fifty-six, inclusive
28 of chapter one hundred and thirty-eight ;

29 Fourth, the dead body of a human being.
30 The word “property” as used in this section shall include
31 books, papers, documents, records and any other tangible
32 object

33 Nothing in this section shall be construed to abrogate, f
34 impair or limit powers of search and seizure granted under
35 other provisions of the General Laws or under the common
36 law
37 Section 2. Requisites of warrant.—Search warrants shall
38 designate and describe the building, house, place, vessel or
39 vehicle to be searched and shall particularly describe the
40 property or articles to be searched for. They shall be sub-
41 stantially in the form prescribed in section two A of this
42 chapter and shall be directed to the sheriff or his deputy or to
43 a constable or police officer, commanding him to search in the
44 daytime, or if the warrant so directs, in the nighttime, the
45 building, house, place, vessel or vehicle where the property or
46 articles for which he is required to search are believed to be
47 kept or concealed, and to bring such property or articles when
48 found before a court having jurisdiction.
49 Section 2A. Form of warrant:—The warrant shall be in
50 substantially the following form:

THE COMMONWEALTH OF MASSACHUSETTS.

(County), ss. (Name) Court.
To the Sheriffs of our several counties, or their deputies, any State
Police Officer, or any Constable or Police Officer of any city or town,
within our said Commonwealth.

Proof by affidavit having been made this day before (name of person^ l 'l
authorized to issue warrant) by (names of person or persons whose
affidavits have been taken) that there is probable cause for believing
that (certain property has been stolen, embezzled, or obtained by false
pretenses; certain property is intended for use or has been used as the
means of committing a crime; certain property has been concealed to
prevent a crime from being discovered; certain property is unlawfully
possessed or kept or concealed for an unlawful purpose).
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We therefore command you in the daytime (or any time of the day or
night) to make an immediate search of (identify premises) (occupied by
A.8.) and (of the person of A.8.) and of any person present who may
be found to have such property in his possession or under his control or to
whom such property may have been delivered, for the following prop-
erty;

(description of property)
and if you find such property or any part thereof to bring it before
(court having jurisdiction) at (name of court and location).

Dated at (city or town) this 19day of

51 Section 28. Affidavit in support of application for warrant;
52 contents and form.—A person seeking a search warrant shall
53 appear personally before a court or justice authorized to issue
54 search warrants in criminal cases and shall give an affidavit in
55 substantially the form hereinafter prescribed. Such affidavit

shall contain the facts, information, and circumstances upon56
57 which such person relies to establish sufficient grounds for the

18 issuance of the warrant. The person issuing the warrant shall
59 retain the affidavit and shall deliver it within three days after

the issuance of the warrant to the court to which the60

■eturnable. Upon the return of said warrant, the affidavit61
62 shall be attached to it and shall be filed therewith, and it
63 shall not be a public document until the warrant is

returned64
■arch65 The affidavit in support of the application for a see

intially the folk66 warrant shall be in substan
THE COMMONWEALTH OF MASSACHUSETTS

(Name) Court(County),

,19
lespose and say

1. I am (describe position, assignment, office, etc.)
2. I have information, based upon (describe source, facts indicating

information; if based on personalreliability of source and nature
knowledge and belief, so state).

3. Based upon the foregoing reliable information (and upon my
personal knowledge) there is probable cause to believe that the prop-
erty hereinafter described (has been stolen, or is being concealed, etc.)
and may be found (in the possession of A.B. or any other person) at
premises (identify).
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4. The property for which I seek the issuance of a search warrant is
the following; (here describe the property as particularly as possible).

Wherefore, I respectfully request that the court issue a warrant and
order of seizure, authorizing the search of (identify premises and the
persons to be searched) and directing that if such property or evi-
dence or any part thereof be found that it be seized and brought before
the court; together with such other and further relief that the court
may deem proper.

Name,

Then personally appeared the above named and
Ding affidavit by him suscribed is true rr

67 Section 2C. Manner of issuing warrants; application of
68 sections 2, 2A and 2B.—Search warrants issued pursuant to
69 section two hundred and thirteen of chapter ninety-four,
70 sections twenty and twenty-five of chapter one hundred and
71 ten, section ten of chapter one hundred and thirty, sections
72 twenty-three and fifty-two of chapter one hundred and
73 thirty-one shall be issued in the manner provided in sections
74 two, two A and two B, insofar as they are applicable.
75 Section 3. Seizure, custody and disposition of articles
76 exceptions.—lf an officer in the execution of a search warrantiuia.ni

lawful
scribed

in described, or du77 finds property or article:i i

78 search without a warrant tin

79 in clauses First through Fou
property or artie

h of section one, he shall seize
80 and safely keep them, unde the direction of the court or
81 justice, so long as necessary t permit them to be produced o

after.82 used as evidence on any trial. As sc
83 all seized property described in cla ne

84 shall be restored to the c property

85 seized shall be disposed of as ese

86 may be forfeited and either O'

monwealth, sold or destroyed87 agent as the property of the cor
88 as the public interest requires in tl rr

89 justice, except:
or any tainted, 1
ne meat, fish,
nv kind or the

here90 (a) Diseased animals or care
jnwhol91 diseased, corrupt, decayed o

vegetables, produce, fruit or p:92 :>v

meat of any calf killed when less than two weeks old, or any ft
product thereof kept or concealed with intent to kill, sell or
offer the same for sale for food, shall be destroyed or disposed

93
94
95
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96 of in accordance with section one hundred and forty-six of
chapter ninety-four by the board of health or by an officer97

98 designated by the court or justice; and diseased animals
found to have been kept or concealed in a particular building,99
place or enclosure shall be destroyed or disposed of by the100
division of livestock disease control of the department of101

102 agriculture without compensation to the owners thereof.
( b) Narcotics seized under clause Third of section one shall103

be disposed of pursuant to the provisions of section two104
hundred and fourteen of chapter ninety-four.105

(c) Rifles, shotguns, pistols, knives and other dangerous106
weapons which have been found to have been kept, concealed107
or used unlawfully or for an unlawful purpose shall be108
forfeited to the commonwealth and delivered forthwith to the109

110 commissioner of public safety for destruction or preservation
111 in the discretion of the commissioner of public safety.

( d) Money seized under clause Third of section one shall112
113 be forfeited and paid over to the state treasure

re and disposition of which is114 (e) Any property, the forfeiture a
hfied in any general or special law, shall be disposed of in115

116 accordance therewith
117 Section 3A. Time for return of warrant.—Every officer to

warrant to search is issued shall return the same to118
the court by which it was issued as soon as it has been served119
and in any event not later than seven days from the date of120

121 issuance thereof, with a return of his doings thereon; pro-
ded, however, that a justice of the superior court may at12

any time receive complaints and issue search warrants return-123
able in seven days before a district court named in such124

arrant and in that event the officer shall make his return to125
such district court as directed.126

Section 4- Notice before forfeiture of property.—Before a127
128 decree of forfeiture of property seized is issued, the court or

justice shall, unless otherwise expressly provided, issue a129
notice under seal, signed by the clerk of the court or by the130
justice, setting forth the substance of the complaint, and131
“ommanding the persons, if any, in whose possession the132

articles were found, and the owner, if alleged, and all other133
persons who claim an interest therein, to appear at a time134
and place therein named to show cause why the articles135
seized should not be forfeited.136
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137 Section 5. Service of notice.—The notice shall, not less
than fourteen days before the time appointed for trial, be138
served upon the person, if any, alleged to be the owner of the139
rticles seized, by an officer authorized to serve criminal140

process, by leaving an attested copy thereof with him person-141
ally or at his usual place of abode and by posting an attested142
copy thereof on the house or building in which the articles143

44 were seized, if they were found in a house or building;144
otherwise, in a public place
seized.

in the town where they were145
146

Section 6. Postponement of
time appointed for the trial,

trial; further notice.—lf, at the
such notice has not been duly

147
148

sary that any of the articles sorved, or if it appears necei149
should be kept longer150 'or the purpose of being pro-

duced or used as evidence on any trial, or if other sufficient
cause appears, the trial may be postponed to another day and
place and further notice issued.

151
152
153

Section 7. Sale or destruction of property seized; d154
trial the property is adjudged
5 disposed of as provided by law.
Ned to be sold by the court or
sheriff and the proceeds paid to
1 shall be paid over forthwith to

155 tion of proceeds.—lf upon
forfeited, it shall forthwith b
So much thereof as is orde
justice shall be sold by the
the county. All moneys seize

156
157
158
159
160 the state treasurer. The court of justice may order any article

not found to have been unlawfully used, kept or concealed or161
intended for unlawful use, or any article unlawfully used,162
kept or concealed or intended for unlawful use, without the163

164 knowledge of its owner, lessor or secured party to be deliverer
165 to the party legally entitled to its possession. A secured part}

who does not prior to obtaining his security interest make166
inquiry of a town, city or state law enforcement agency167
regarding the criminal record and reputation of the debtor168
shall be deemed to have had such knowledge.169

170 Section 8. Appeal; Recognizance; fury trial; conformity to
171 criminal cases; disposition of articles.—A person aggrieved171
172 by a decree of forfeiture of a district court may appeal
173 therefrom to the superior court; but before his appeal is

flowed, he shall recognize to the commonwealth in the sum174
of two hundred dollars, with sufficient surety or sureties, to175
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176 prosecute his appeal and to pay all such expenses as may
177 thereafter arise, if final judgment is rendered against the
178 articles adjudged forfeited, and to abide the judgment of the
179 superior court thereon; and upon such appeal, any question
180 of fact shall be tried by a jury. All proceedings in the superior
181 court, including the right of exception, shall conform so far as
182 may be to proceedings in criminal cases; and if, upon final
183 judgment, the articles are adjudged forfeited, they shall be
184 disposed of under the direction of the superior court as they
185 might have been disposed of had no appeal been taken.




