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Department of the Attorney General
State House, Boston 02133, April 17, 1968.

Mr. William C. Maiers, Clerk, House of Representatives, Boston, Mass. 02133.

Dear Sir:—
By an order adopted December 28, 1967, the House of Represen

tatives requested my opinion on the following question:
“Does section 8 of Article LXXXIX [B9] of the Amend-

ments to the Constitution of the Commonwealth, which au-
thorizes the general court to act in relation to cities and towns
by special law only on a petition filed by or approved by the
voters or town meeting of a town with respect to a law relating
to that city or town, require in the case of House, No. 5350 of
1967 that the petition be filed by or approved by the voters or
the town meeting of the towns of Windsor, Hinsdale and
Dalton in view of the fact that said bill authorizes the taking
by eminent domain by the city of Pittsfield of lands and
easements in said towns?”

While House No. 5350 of 1967 is now moot, its subject matter
was referred to a special committee to report during the current
session, and in consequence an answer to the question propounded
will be of current value to your honorable body. I therefore submit
the following opinion.

House No. 5350 is a bill authorizing the city of Pittsfield to take
by eminent domain, purchase or otherwise, or divert and hold, the
waters of Westfield and Hume brooks and tributaries in the town
of Windsor and to take or purchase such lands, rights of way, and
easements in the towns of Windsor, Dalton and Plinsdale as may be
necessary for collecting, storing, protecting the purity of, and
conveying such waters to Pittsfield for the purpose of increasing its
water supply. (Sec. 1.) Pittsfield is specifically required and autho-
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rized to construct a reservoir in the town of Windsor to impound
“at least seven hundred and sixty million gallons” of water and
whatever conduits and works, including dams, that may be neces-
sary to filter and convey the water through the above-named towns
to Pittsfield.

Prior to the adoption of Article 89 of the Amendments (the
“Home-Rule Amendment”) there would have been no question of
the power of the Legislature to pass the measure without the
consent of the municipalities affected. Many similar pieces of
legislation are, in fact, now in effect in the Commonwealth. Article
89, however, made a fundamental change in the power of the
Legislature to legislate for municipalities. Section 1 of Article 89
provides in pertinent part:

“It is the intention of this article ... to grant and confirm
to the people of every city and town the right of self-
government in local matters, subject to the provisions of this
article and to such standards and requirements as the general
court may establish by law in accordance with the provisions
of this article.”

Section 8 of Article 89 provides in pertinent part:
“The general court shall have the power to act in relation to

cities and towns, but only by general laws which apply alike to
all cities, or to all towns, or to all cities and towns, or to a class
of not fewer than two, and by special laws enacted (1) on
petition filed or approved by the voters of a city or town, or
the mayor and city council, or other legislative body, of a city,
or the town meeting of a town, with respect to a law relating
to that city or town; (2) by a two-thirds vote of each branch
of the general court following a recommendation by the
governor; (3) to erect and constitute metropolitan or regional
entities, embracing any two or more cities or towns or cities
and towns, or established with other than existing city or town
boundaries, for any general or special public purpose or
purposes, and to grant to these entities such powers, privileges
and immunities as the general court shall deem necessary or
expedient for the regulation and government thereof; or (4)
solely for the incorporation or dissolution of cities or towns as
corporate entities, alteration of city or town boundaries, and
merger or consolidation of cities and towns, or any of these
matters.”
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In my opinion, House No. 5350 is a bill “in relation to” the City
of Pittsfield and also “in relation to” the towns of Windsor,
Hinsdale and Dalton, and it is also a “special” bill within the
meaning of the foregoing amendment. Therefore, it can only be
enacted in its present form in accordance with the procedures set
forth in clauses (1) and (2) of Section 8 of Article 89.

In determining that House No. 6350 is an act “in relation to”
each of the four named communities, I note that an ample supply
of fresh water is one of the most precious of natural resources. A
city or town is empowered by the General Laws to establish and
maintain within its own borders a water supply or a water
distributing system, or both; and a town may take land and water
rights within its borders “not already appropriated for purposes of
public water supply.” G. L. c. 40, §§ 39A, 398. The present bill
would diminish the local sovereignty of Windsor over its own water
supply, and would, though to a lesser extent, diminish the sover-
eignty of Dalton and Hinsdale with respect to the establishment of
water distributing systems within their respective territories. These
resources and rights of the three towns would be transferred to the
control of the neighboring community of Pittsfield. Thus it is my

I belief that House No. 5350, rather clearly, is legislation “in relation
to” each of the four named communities.

As the bill is “in relation to” each of the communities, it must be
enacted under the procedures set forth in clauses (1) or (2) unless
it can be said to be a “general” law that applies “alike to all . . .

cities and towns, or to a class of not fewer than two . .

..” In the
cases of Pittsfield and Windsor, the bill quite obviously does not
apply “alike” to the two communities. Pittsfield is empowered to
“take,” or “divert and hold,” the waters of two named streams and
tributaries “in the town of Windsor.” This power relates specifi-
cally and solely to designated activities by Pittsfield in Windsor.
Thus the procedures for enactment of special laws apply in the case
of both Pittsfield and Windsor. See Bth Report of the Special

i| Commission on Implementation of the Municipal Home RuleW Amendment, 1967 Senate Doc. No. 1547, pp. 35-36.
The situation is perhaps less clear in the cases of the towns of

Hinsdale and Dalton. Since Pittsfield’s powers in both Hinsdale
and Dalton are limited to taking or purchasing lands, rights of way,
and easements for, in essence, piping water from Windsor to
Pittsfield, it might be argued that these powers are conferred by a

general law applicable to a class of not fewer than two. But I do
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not believe that the granting of eminent domain powers in these
two named towns to Pittsfield, as part of a special plan to provide
Pittsfield with water from Windsor, can be said to be a “general”
law within the meaning of Section 8 of Article 89. I read Section 8
as requiring not only that a law apply to “a class of not fewer than
two,” but that the law be “general” in nature. The adjective
“general” connotes a law which applies uniformly to all municipal-
ities within a class, and indicates that there must be some statewide
concern which justifies separating that class of municipalities from
all other municipalities. While in some instances it may not be easy
to distinguish “general” from “special” laws, and although a law
applicable only to several specifically named municipalities may
not necessarily always be a “special” law, I am of the opinion, for
the reasons already stated, that the measure in question here should
be regarded as such.

In reaching the conclusions set forth in this opinion I have, of
course, been mindful of the necessity for a workable solution to the
water needs of the Commonwealth’s urban areas. The General
Court can deal with particular cases through special legislation if
all of the cities and towns in relation to which it proposes to act
request such action in accordance with Section 8, clause (1) of
Article 89. Should some communities unreasonably refuse to share
their resources with others, special laws can nevertheless be enacted
to deal with those cases if the Governor so recommends and the
General Court approves by a two-thirds vote of both branches.
(Article 89, Section 8, clause 2.)

Alternatively, Section 8 of the Home Rule Amendment provides
two additional methods which the General Court may choose to
utilize in dealing with such a problem. The Legislature may pass
geneial legislation to deal with those questions on a uniform basis
throughout the state. Alternatively, the Legislature may choose to
create a regional entity for the purpose of furnishing water to a
particular metropolitan area.

Very truly yours

ELLIOT L. RICHARDSON
Attorney General.


