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The Chief Justice and Associate Justices of the Supreme Judicial Court today 

issued the following statement concerning the approval of Trial Court Rule XI, 

entitled Uniform Rule for Probable Cause Determinations for Persons Arrested 

without a Warrant, effective July 1, 1994. 



STATEMENT OF THE JUSTICES OF THE SUPREME JUDICIAL COURT 

ON TRIAL COURT RULE XI 

March 10, 1994 

The Justices of the Supreme Judicial Court today approved as 

submitted Trial Court Rule XI, entitled Uniform Rule for Probable 

Cause Determinations for Persons Arrested without a Warrant. The 

rule was submitted to the Justices for their approval in order to 

provide a process by which the constitutional requirement would 

be met that there be a prompt determination of probable cause by 

a judicial officer following a warrantless arrest. The nature of 

that requirement is set forth in Jenkins v. Chief Justice of the 

Dist. Court De~t., 416 Mass. 221 (1993). 

The Justices elected not to require that in all instances 

the court preserve a record of the facts presented to a judicial 

officer in support of a determination of probable cause following 

a warrantless arrest. If such a written statement of probable 

cause is presented, as some police departments do, there will be 

such a record, even though it is not required by rule. The 

Justices wish to see how the new process works in the form 

proposed. 

The availability to defense counsel at arraignment of a 

police statement prepared prior to the issuance of a criminal 

complaint in a case commenced by arrest is assured by the 

operation of the recently effective Interim District and Boston 
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Municipal Court Rules of Criminal Procedure Applicable to Cases 

Governed by One-Trial Procedures. Experience may show that, for 

practical purposes, this written report will be sufficient to 

protect the rights of persons arrested without a warrant. If, 

however, experience shows that a fair and effective process does 

require a record of the information submitted in support of a 

finding of probable cause, the rule can be changed. At that 

time, consideration could also be given to a parallel requirement 

of a written submission in support of the issuance of an arrest 

warrant. 



THE COMMONWEALTH OF MASSACHUSETTS 
ADMTNISTRATNE OFFICE OF THE TRIAL COURT 

Two Center Plaza 
Boston, Massachusetts 02108 

JOHN E. FENTON. JR. 
Chief Justice for 

Administration and Management 

January 28, 1994 Tcl: (617) 742-8575 
Fax: (617) 7424968 

Honorable Herbert P:Wilkins 
Chairman 
Supreme Judicial Court Rules Committee 
1300 New Court House 
Boston, Massachusetts 02108 

Dear Justice Wilkins: 

Enclosed for the review and approval of the Rules Committee please 
find a copy of proposed Trial Court Rule XI, Uniform Rule for 
Probable Cause Determinations for Persons Arrested Without a 
Warrant. 

The purpose of the rule is to establish procedures for probable 
cause determinations for persons arrested without a warrant 
consistent with the decision of the Supreme Judicial Court in Torre 
Jenkins and others v. Chief Justice of the District Court 
Department and another, 416 Mass. 221 (1993). The rule was 
developed after several meetings with representatives of the Boston 
Municipal, ~istrict, Housing, Juvenile and Svperior Court 
Departments, the Office of the Attorney General, the Off ice of Bail 
Commissioner, the District Attorneys Association, the State Police, 
the Chiefs of Police and Clerk-Magistrates. The enclosed rule 
seeks to address a variety of concerns that were raised during 
those meetings. 

One issue which has generated much discussion and divergent opinion 
even among representatives of the various court departments is 
whether there is or should be a requirement that the court preserve 
a recorded or written record of the facts presented to the judicial 
officer to support a determination of probable cause. This issue 
has not been resolved to the satisfaction of all parties. Although 
the rule has been drafted to allow the presentation of oral 
telephonic testimony without the requirement to preserve a recorded 
or written record of the facts presented to the judicial officer, 
this office seeks guidance on this issue from the Supreme Judicial 
Court. If the Court determines that such a record is necessary and 
appropriate, this office will redraft the rule to require the 
submission of written documentation to a judicial officer, except 
where exigent circumstances prevent the transmission of such 
written documentation, rather than implement procedures involving 
recorded telephonic conversations. 



Honorable Herbert P. Wilkins 
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Enclosed with the proposed rule is a copy of two forms entitled 
flPolice Application For Determination As To Probable Cause" and 
"Determination As To Probable Cause" which are submitted for 
information and comment but are not intended to be promulgated as 
part of Trial Court Rule XI. 

I support and recommend the approval of Trial Court Rule XI, with 
the singular qualification on the issue of presenration of a 
recorded or written record of the facts presented to the judicial 
officer to support a determination of probable cause. On that 
issue, I seek the guidance of the Supreme Judicial Court. 

Enclosure 

cc: Honorable William J. Tierney 
Chief ~ustice 
Boston Municipal Court Department 

Honorable Samuel E. Zoll 
Chief Justice 
District Court Department 

Robert S. Bloom 
Deputy Administrative Assistant 
Supreme Judicial Court 
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TRIAL COURT RULE XI 

UNIFORM RULE FOR 
PROBABLE CAUSE DETERMINATIONS FOR 
PERSONS ARRESTED WITHOUT A WARRANT 

(a) Definitions. In this rule the following words and phrases 
shall have the following meanings: 

(1) "Judicial officer" means a clerk-magistrate, assistant 
clerk, temporary clerk-magistrate or temporary assistant clerk. In 
emergency circumstances, a judge of any department of the Trial 
Court may act as a judicial officer under this rule. 

No iudicial officer shall receive a fee for admittinq a person 
to bail >r recognizance in a case in which such judicial officer 
makes the determination provided for in this rule. 

( 2 )  I1Local Courtu means, the Boston Municipal Court 
Department, or the division of the District Court Department, the 
Housing Court Department, or the Juvenile Court Department, with 
jurisdiction over such offense. 

(3) llPolicell means the officer in charge of the place of 
detention, or his or her designee. 

(4) I1Weekdayl1 means the period beginning at 8 : 30 A . M .  on Monday 
and ending at 4:30 P.M. on the following Friday, exclusive of legal 
holidays . 

(5) "Weekend" means the period beginning at 4 : 30 P . M .  on Friday 
and ending at 8 :30 A . M .  on the following Monday. 

(6) uHolidayl' means the period beginning at 4 : 30 P . M .  on the day 
before a legal holiday and ending at 8:30 A . M .  on the day after a 
legal holiday. 

(b) Right to Probable Cause Determination. A person who has 
been arrested for an offense for which no warrant has issued, if 
not released on bail or recosnizance, shall be'entitled ~ r i o r  to 
any extended pretrial detention to a. determination by a 3udicial 
officer of whether there is  roba able cause to believe that such - - -  

person has committed such o?fense, except where such person's 
detention is otherwise authorized by a warrant or other judicial 
process. 



( c )  Time for Determination. The police shall request such 
determination from a judicial officer as soon as reasonably 
possible after such person's arrest. Such request and deter- 
mination must be made no later than twenty-four hours after arrest, 
absent exigent circumstances. 

( 1 )  O n  Weekdays.  If such determination is requested on 2 
weekday, such determination shall be made by a judicial officer of 
the local court as soon as reasonably possible. If no judicial 
officer is in attendance at the local court during normal court 
hours, such determination shall be made by a judge, or shall be 
made by a judicial officer of such other division of that court 
department as has been designated by the chief justice of that 
department. 

( 2 )  O n  Weekends and Holidays. If such determination is 
requested on a weekend or holiday, such determination shall be made 
by a judicial officer of the Boston Municipal, District, Housing, 
Juvenile or Superior Court Departments. The Trial Court's Chief 
Justice for Administration and Management shall establish a 
rotation to make available one or more such judicial officers to 
make such determinations each weekend and holiday during such hours 
as the Chief Justice for Administration and Management shall 
determine. All clerk-magistrates, assistant clerks, temporary 
clerk-magistrates and temporary assistant clerks of such 
departments shall participata in such rotation unlsss exempted by 
the Chief Justice for Administration and Management because of 
illness or other personal hardship. 

(d) Nature of Determination. A judicial officer shall make 
such determination prior to arraignment in an ex parte, non- 
adversary and informal proceeding at which the arrestee has no 
right to be present or to be represented by counsel. Such 
determination shall be governed by the same legal standards that 
govern determinations of probable cause to support the issuance of 
an arrest warrant. In making such determination, the judicial 
officer shall consider all relevant information that is alleged to 
constitute probable cause for each offense for which such person 
has been arrested without a warrant, submitted under oath or 
affirmation, or under the pains and penalties of perjury, whether 
or not such information was known at the time of arrest. Such 
information, if presented in writing, may be tra~smitted to a 
judicial officer by facsimile transmission. 

A judicial officer's liability for any determination made 
xnder this rule shall be governed by the legal standards concerning 
immunity for legal decisions made by judges and magistrates. 



(e) Results of Determination. The judicial officer shall 
promptly reduce to writing his or her determination as to each 
offense and notify the police of each determination. A copy of 
such written determination shall be transmitted to the police as 
soon as possible. Such copy may be transmitted by facsimile 
transmission. 

(1) P r o b a b l e  C a u s e  F o u n d  by J u d i c i a l  O f f i c e r  o f  L o c a l  C o u r t .  
~f a judicial officer of the local court determines that there is 
probable cause to believe that such arrestee committed one or more 
of the offenses for which he or she was arrested, the judicial 
officer shall file with such court copies of his or her written 
determination and of any written statement of facts submitted to 
him or her. Such determination, and any such written statement of 
facts, shall be filed and docketed with the record of such case, 
and shall be a public record. 

( 2 )  P r o b a b l e  C a u s e  F o u n d  by O t h e r  J u d i c i a l  O f f i c e r .  If a 
judicial officer other than a judicial officer of the local court 
determines that there is probable cause to believe that such 
arrestee committed one or more of the offenses for which he or she 
was arrested, the judicial officer shall direct the police to file 
with the local court, together with the application for complaint 
for such offense, copies of the judicial officer's written 
determination and of any written statement of facts submitted to 
him or her. Such determination, and such written statement of 
facts, shall be filed and docketed with the record of such case, 
and shall be a public record. 

( 3 )  N o  P r o b a b l e  C a u s e  F o u n d .  If a judicial officer determines 
that there is no probable cause to believe that the arrestee 
committed any of the offenses for which he or she was arrested, the 
police shall promptly release such arrestee from pretrial detention 
for such offenses. The judicial officer shall file with the local 
court copies of his or her written determination and of any written 
statement of facts submitted to him or her. Such determination, 
and any such written statement of facts, shall be filed separately 
from the records of criminal and delinquency cases, but shall be a 
pub1 ic record. 


