
No. 994SENATE
By Mr. Ward, a petition of Joseph D. Ward and Beryl W. Cohen for legisla-

tion to revise the laws of the Commonwealth concerning the care, services and
programs for mentally retarded persons and related matters. Social Welfare.

In the Year One Thousand Nine Hundred and Sixty-Nine.

An Act revising the laws of the commonwealth concerning

CARE, SERVICES AND PROGRAMS FOR MENTALLY RETARDED PERSONS
AND RELATED MATTERS.

1 Section 1. Chapter 123 of the General Laws is hereby
2 amended by striking out section 1 and by inserting in place
3 thereof the following:
4 Section 1. Unless the context otherwise requires, as used in
5 this chapter:
6 “Mentally retarded person” shall mean a person who, as a
7 result of inadequately developed or impaired intelligence, as
8 determined by clinical authorities, is substantially limited in
9 his ability to learn or adapt, as judged by established standards

10 available for the evaluation of a person’s ability to function
11 in the community.
12 “Commissioner” shall mean the commissioner of mental
13 health.
14 “Department” shall mean the department of mental health.
15 “Facility of the department” shall mean state hospitals,
16 state schools, comprehensive centers, clinics and other mental
17 health and retardation facilities placed within or established
18 by the department.
19 “Private mental health or retardation facility” shall mean
20 private mental hospitals or clinics or schools for the retarded
21 or other facilities offering professional care and treatment
22 for such persons.
23 “Qualified physician” shall mean a physician who is desig-
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24 nated by and who meets qualifications required by the regula-
-25 tions of the department. The department may designate dif-
-26 ferent physicians or may establish different qualifications for
27 the position of qualified physician for the purposes of dif-
-28 ferent sections of this chapter. A qualified physician need
29 not be an employee of the department or of any mental health
30 or retardation facility of the department.
31 “Likelihood of serious harm” shall mean: (1) a substantial
32 risk of physical harm to the person himself as manifested by
33 evidence of threats of, or attempts at, suicide or serious bodily
34 harm; or (2) a very substantial risk of grave social harm to
35 self such as the loss of a professional license or means of liveli-
-36 hood or a serious loss of property; or (3) a substantial risk of
37 physical harm to other persons as manifested by evidence of
38 homicidal or other violent behavior or evidence that others
39 are placed in reasonable fear of violent behavior; or (4) a
40 very substantial risk of behavior which is socially destructive
41 to others, such as serious harassment, grave offense against
42 public decency or behavior by a parent which inflicts serious
43 psychological damage on his children; or (5) a substantial
44 risk of physical impairment or injury to the person himself
45 as manifested by evidence that such person’s judgment is so
46 affected that he is unable to protect himself in the community
47 and that reasonable provision for this protection is not avail-
-48 able in the community.

1 Section 2. Sections twelve and thirteen of chapter one
2 hundred twenty-three are hereby repealed.

1 Section 3. In section forty-five of chapter one hundred
2 twenty-three, strike the words “feeble-minded” appearing
3 twice in such section and insert in place thereof in each
4 instance the words “mentally retarded”.

1 Section 4. Sections forty-six and forty-seven of chapter
2 one hundred twenty-three are hereby repealed.

1 Section 5. Strike all sections of chapter 123 from section
2 63 to section 98 inclusive and from section 106 to section 112
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3 inclusive and insert in place thereof the following new sec-
-4 tions;
5 Section 63. The department shall adopt regulations estab-
-6 lishing appropriate procedures and standards for programs
7 in education, training, care, treatment, examination, evalua-
-8 tion, habilitation, admission, transfer and discharge of men-
-9 tally retarded persons in facilities of the department. Such

10 procedures shall be consistent with the highest applicable pro-
-11 fessional standards and shall include provisions for long and
12 short term residential services, day and night residential
13 services for various purposes, training programs, school pro-
-14 grams, rehabilitation and habilitation services, pre-school
15 clinical services and such other provisions as the department
16 requires. The department shall make provisions for a public
17 hearing, prior to the adoption of regulations under this sec-
-18 tion in accord with section two of chapter thirty A of the
19 general laws. The department shall by regulation in accord
20 with established professional standards define the levels of
21 and other aspects of mental retardation as deemed necessary
22 by the department for evaluation, training, education, care,
23 treatment, placement or other services.
24 Different procedures and standards may be established for
25 different facilities or programs and shall be flexible and
26 adaptable to changing conditions and advances in programs
27 and services for the mentally retarded and shall be non-dis-
-28 criminatory in regard to race, creed, national origin or length
29 of residence in a particular community.
30 In making such regulations, the department shall concern
31 itself with the welfare of the mentally retarded under its care,
32 the preservation of the rights and dignity of each such person
33 and the welfare of the community in general. Such regula-
-34 tions shall be in as simple and non-technical language as is
35 practicable and copies of such regulations shall be made avail-
-36 able to such persons and their families. The department shall
37 furnish the forms which may be required to be used in the
38 procedures which it shall establish under the authority of this
39 section and shall keep records concerning admissions and
40 other such procedures.
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41 Section 6Jf. Any resident over twenty-one years of age or
42 married residents under twenty-one, except any resident who
43 is under court ordered restriction, shall be free to leave any
44 public or private mental retardation facility at any time upon
45 giving notice of such intention to the superintendent or other
46 head of such facility. The superintendent or other head of
47 such facility may restrict such right to leave the facility to
48 normal working hours and weekdays and, in his discretion,
49 may require that certain residents give three days notice of
50 their intention to leave such facility. The parent or guardian
51 of unmarried residents under twenty-one years of age shall
52 have the same right to remove such persons from the facility
53 as set out above. Where persons are required to give three
54 days notice of intention to leave the facility, an examination
55 of the person may be conducted to determine his suitability
56 for discharge and to investigate other aspects of his case in-
-57 eluding his legal competency and his family, home or com-
-58 munity situation to the interest of discharging him from the
59 facility. If, however, the superintendent or other head of the
60 facility determines that discharge of a person who has given
61 three days notice would create a likelihood of serious harm
62 to the person himself or to other people by reason of the
63 person’s mental retardation, he shall forthwith petition the
64 district court of the judicial district wherein such facility is
65 located to order that such person be further retained as a
66 resident. The superintendent or other head may retain such
67 person until the hearing on such petition has been held. The
68 court shall cause written notice of the time and place set tot
69 such hearing to be served upon the person and the nearest
70 relative or guardian of such person and the superintendent or
71 other head of such facility. In all such hearings, the person
72 shall be represented by legal counsel and may present in-
-73 dependent clinical testimony. If the person is found by the
74 court to be indigent, counsel shall be appointed by the court
75 and an independent clinical examination, if requested by
76 counsel for such person, shall be provided by the court. The
77 person shall be allowed not less than forty-eight hours after
78 the appearance of counsel on his behalf in which to prepare
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79 his case. The person or the superintendent or other head of
80 the facility may request either an open or closed hearing at
81 the facility or at the district court and the court in its dis-
-82 cretion may grant such requests. If the court finds after such
83 hearing that discharge of such person would create a likeli-
-84 hood of serious harm to the person himself or to other people
85 by reason of mental retardation the court shall order that such
86 persons be further retained as a resident and such person may
87 not, during the next six month period, leave such facility ex-
-88 cept by permission of the superintendent or other head of
89 the facility and no further court action shall be necessary to
90 retain such person during such period. If the court does not
91 so find it shall order that such person be forthwith discharged.
92 Any person aggrieved by the decision of a district court order
93 for further residential care under the provisions of this sec-
-94 tion may appeal the findings and order of the district court
95 de novo to the probate court having jurisdiction wherein the
96 facility is located. In an appeal to a probate court under the
97 provisions of this section the findings and order of the dis-
-98 trict court may be introduced into evidence by either party.
99 If a probate court finds after such hearing that discharge of

100 such person would create a likelihood of serious harm to the
101 person himself or to other people by reason of mental retarda-
-102 tion the court shall order that such person be further retained
103 as a resident and such may not, during the next six month
104 period, leave such facility except by permission of the su-
-105 perintendent or other head of the facility and no further court
106 order shall be necessary to retain such person during such
107 period. As the basis for its order the probate court shall
108 make written findings as to the following: (1) that such per-
-109 son is mentally retarded and the evidence upon which this
110 determination is based; and (2) that, in accordance with the
111 definition of “likelihood of serious harm in section one of this
112 chapter and one or more of the applicable standards defined
113 therein as indicated by the court, the discharge of such per-
il! son would create a likelihood of serious harm to the person
115 himself or to other people by reason of such mental retardation
116 and the evidence upon which this determination is based; and
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117 (3) any other issue or evidence which the court deems rele-
vant and necessary for inclusion in such findings. If the
court finds that such person is not mentally retarded or that
such person does not meet any one or more of the standards
defined in section one of this chapter such that there does not
exist a likelihood of serious harm to the person himself or
to other people by reason of such mental retardation it shall
order that such person be forthwith discharged.

118
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124
125 If, at the end of any six month period of retention, the

person is still in need of care and treatment he may, if he
so desires, be admitted or transferred to other care and treat-
ment in the same or another facility. If the person is un-
willing to consent to continued residence, he shall be dis-
charged; provided, however, that if the superintendent or
other head of the facility determines that such discharge
would create a likelihood of serious harm to the person him-
self or to other people by reason of mental retardation he
shall, prior to the expiration of the six month period, petition
the district court which made the earlier order to order, un-
der the same procedures that such person be further retained
as a resident, and such person may not during the next one
year period leave such facility except by permission of the
superintendent or other head of the facility and no further
court order shall be necessary to retain such person during
such period. Such order may be renewed by the court for
additional one year periods on petition of the superintendent
or other head of the facility under the same conditions and
procedures and opportunity for judicial review as above. The
superintendent or other head of such facility shall be immune
from civil suit for damages for retaining a person and peti-
tioning the court pursuant to the provisions of this section.

126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147

Section 65. Any mentally retarded person under the age of
twenty-one, upon the request of his parent or guardian, may
be admitted in accord with departmental regulations con-
cerning admission procedures to such public and private men-
tal retardation facilities as are appropriate for the care of
such persons. The superintendent or other head of such fa-
cility may without the consent of the parent or guardian
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150
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153
154
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155 discharge or change the status of such person at any time it
156 is deemed in the best interest of the person; provided, however,
157 that written notice be given to the parent or guardian at
158 least three days prior to such discharge or change of status.
159 Section 66. Each mentally retarded person who is a resi-
-160 dent at any facility of the department shall have a periodic
161 review of his case within sixty days after one year from the
162 date of admission and at least once each year thereafter.
163 Periodic review shall consist of a thorough clinical examina-
-164 tion. In addition, each periodic review shall include a con-
-165 sideration of all possible alternatives to continued residence
166 or care. Such consideration shall include, but not be limited to,
167 a determination of the person’s relationship to the community,
168 including the nature of existing relationships with family
169 members or others in the community, employment possibili-

-170 ties, community resources and foster or convalencent care
171 facilities. The social service department of the facility shall
172 take part in the review and may utilize community resources,
173 including the area and regional community mental retarda-
-174 tion programs and the services of child guardianship programs
175 on the state and local levels, in conducting such review. The
176 review shall also include consideration of the legal competency
177 of the person and the necessity or advisability of having a
178 guardian or conservator appointed.
179 Following the periodic review, the resident shall be dis-
-180 charged or placed on interim community leave if it is deter-
-181 mined that he is no longer in need of training or care; pro-
-182 vided, however, that if it is determined by the superintendent
183 or other head of such facility that the person is in need of
184 further training or care as a resident notice shall be given
185 to the person or his family or legal guardian by the superin-
-186 tendent or other head of such facility.
187 Section 67. Any person who is a resident in any public or
188 private mental retardation facility and who absents himself
189 under any circumstances not authorized by the provisions of
190 this chapter or the regulations of the department or fails to
191 return to the facility at the expiration of any authorized leave,
192 or upon being recalled therefrom, may be taken into custody
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193 and returned to the facility by any police officer, or by any
194 person so authorized by the superintendent or other head of
195 the facility; provided, however, that no person shall be taken
196 into custody under the authority of this section after the ex-
197 piration of six months, beginning with the first day of such
198 absence.
199 Section 68. All letters written by residents in any public or
200 private mental retardation facilities to the department, his
201 personal physician, his attorney, his clergyman, and to any
202 court shall be forwarded unopened. The superintendent or
203 other head of a mental retardation facility may open letters
204 addressed to the resident’s immediate family or legal guardian
205 but must transmit such mail. The superintendent or other
206 head of the retardation facility may open any other letters
207 written by the resident and, when necessary in the best in-
208 terest of such resident, may restrict the mailing thereof; pro-
209 vided, however, that the resident shall be informed whenever
210 his mail has been so restricted. Each retardation facility shall
211 make stationery and postage available in reasonable amounts
212 to all residents thereof.
213 Section 69. No public or private mental retardation facility
214 shall restrict the visiting of residents at any time of the day
215 or night; however, in special circumstances when the resident
216 is ill or incapacitated and such visit would not be in his best
217 interests, visitation may be restricted temporarily during such
218 illness or incapacity.
219 Section 70. No person shall be assumed to be incompetent to
220 manage his affairs, or to hold an occupational or vehicle op-
221 erators license or to make a will solely by reason of his assign-
222 ment to the care of the department or his admission in any
223 capacity to any public or private mental retardation facility;
224 nor shall departmental regulations restrict such rights.
225 Section 71. Annually on or before October one, the Com-
226 mission of Administration and Finance shall determine the
227 actual cost of the training and care of persons in residence or
228 otherwise cared for in any mental retardation facility of the
229 department and the cost of other services rendered by the de-
230 partment, exclusive of educational programs, and shall notify
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231 the department thereof. The department shall then establish
232 the charges for services for each such person. Any such per-
-233 son or the parent or estate of such person, if of sufficient
234 financial ability, shall be liable to the department for such
235 charges; provided, however, that such person shall be entitled
236 to retain five hundred dollars or its equivalent in personal prop-
-237 erty which amount shall be exempt from the provisions of
238 this section, and further provided that the liability of a resi-
-239 dent and his family for any period of full time residency shall
240 be limited to costs for a period of three years or shall cease
241 when a retarded child attains the age of twenty-one, notwith-
-242 standing the fact that such child has had less than three years
243 of full time residency. Any action for the recovery of such
244 charges shall be brought by the attorney general in the name
245 of the department. This section shall not apply to defendants
246 in pending criminal proceedings, or to prisoners under sen-
-247 tence, or to persons retained under court order as a result of
248 being determined not guilty by reason of insanity due to mental
249 illness, mental retardation or other mental disability.
250 Section 72. The superintendent or other head of each facility
251 of the department shall furnish medicine and drugs without
252 payment therefor to any person at the community clinic or
253 such facility who, in his opinion, is a needy person and who
254 actually requires such medicine and drugs. For the purposes
255 of this section, the determination as to whether the person is
256 a needy person shall be made by the superintendent or other
257 head of the facility or his representative and such determina-
-258 tion shall be final.
259 Section 73. Residents in mental retardation facilities of the
260 department may retain the services of physicians and other
261 professional persons who are not employed full time by the
262 department. The department shall encourage and facilitate
263 the establishment and continuation of such professional rela-
-264 tionships. If the superintendent or other head of a facility is
265 satisfied that a resident is indigent the department may corn-
-266 pensate such physicians and other professional persons for
267 services rendered and for expenses incurred in accordance
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268 with payment schedules established by the department in its
269 regulations.

1 Section 6. Chapter one hundred nineteen, section twenty-
-2 three C of the general laws is hereby amended to read as
3 follows: The department may seek and shall accept on
4 order of a probate court the responsibility for any child un-
-5 der twenty-one years of age who is without proper guardian-
-6 ship due to the death, unavailability, incapacity or unfitness
7 of the parent or guardian, or on the consent of the parent or
8 parents. Such responsibility shall include the right to de-
-9 termine the child’s place of abode, medical care, education; to

10 control visits to the child; to give consents to enlistments,
11 marriages and other contracts requiring parental consent, such
12 responsibility to include the right to consent to adoption only
13 when it is expressly included in the order of the court. If such
14 child is in the care of the department of mental health, the
15 responsibility enumerated above and all rights therein con-
-16 tained shall continue in the department. The department shall
17 continue to have such responsibility for a mentally retarded
18 person notwithstanding the fact that such person has reached
19 the age of twenty-one, if the department has accepted re-
-20 sponsibility for such person prior to his reaching the age of
21 twenty-one.

1 Section 7. This Act shall take effect on July 1, 1970.






