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By Mr. Carney of Lynn, petition of Robert A, Penney that provision be
made for minimum medical and disability benefits under the motor vehicle
liability insurance law. Insurance.

Cl) z CommontuealtJ) of Cjgjassactoett*
In the Year One Thousand Nine Hundred and Sever

An Act

to establish

surance

an

equitable system of automobile in-

AND ACCIDENT BENEFITS BY

PROVIDING FOR MINIMUM

MEDICAL AND DISABILITY BENEFITS UNDER AUTOMOBILE LIABILITY
INSURANCE POLICIES AND CERTAIN MATTERS

RELATED THERETO.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as

follows:
1 The General Laws are hereby amended by inserting the fol-2 lowing new chapter:
—
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175D.

Motor Vehicle and Accident Benefits.

Section 1. Minimum Medical and Disability Benefits Under
Automobile Liability Bolides. ( a) Every automobile liability
policy covering any private passenger motor vehicle issued or
delivered in this state on a non-fleet basis shall provide minimum hospital, medical and disability benefits to the person insured thereunder and members of his family residing in the
same household injured in a motor vehicle accident, guest passengers injured while occupying the insured motor vehicle and
pedestrians struck by the insured motor vehicle as follows:
(1) Medical and Hospital Benefits. —All reasonable and necessary expenses for medical, hospital, dental, surgical, ambulance and prosthetic services incurred within six months after
the automobile accident up to a limit of two thousand dollars.
—
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(2) Disability Benefits. —Eighty-five percent of the loss of
income from work during a period commencing seven days
after the date of the accident and not exceeding fifty-two weeks,
but subject to a maximum of five hundred dollars per month.
Payment for the first seven days of disability shall be retroactive to the date of disability if such disability extends for a
period of twenty-one days or more. In the case of a non-wageearner, such benefits shall consist of expenses not exceeding
twelve dollars per day which are reasonably incurred for essential services in lieu of those the injured person would have
performed without income during a period commencing
week after the date of the accident and not exceeding fifty-two

one®

29
30 weeks.
31
(3) All payments prescribed hereunder shall be made
32 promptly after proof of loss has been submitted to the insur-33 ance company.
34
(h) The benefits set forth in subsection (a) hereof shall be
35 primary with respect to injuries to the insured owner and mem-36 bers of his family residing in the same household, except that
37 such benefits may be reduced or eliminated if they are similarly
38 provided under another automobile liability insurance policy
39 covering such injured person, or such person is entitled to
40 benefits under the Workmen's Compensation Act. Such benefit fits may, with respect to guest passengers injured while oc-42 cupying the insured motor vehicle, and with respect to pedes-43 trians injured by the insured motor vehicle, be excess over
44 any other collateral benefits to which persons are entitled,

45 including, but not limited to, insurance benefits, governmental
46 benefits or gratuitous benefits; provided that the existence of a
47 potential cause of action in tort by such person arising out of
48 the accident shall not obviate the insurer's obligations to pay
49 benefits hereunder.
50
(c) The insurance company may exclude benefits to any in-51 jured person whether the named insured or another person

52 covered under the policy where the person’s conduct contrib-53 uted to the injury in any of the following ways(l) causing
54 injury to himself intentionally;
55
(2) operating a motor vehicle while under the influence of
56 intoxicating liquor or narcotic drugs;
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(3) using a motor vehicle without authority knowing that
such use is unauthorized;
(4) operating a motor vehicle without a license or after suspension or revocation of his license;
(5) operating a motor vehicle upon a bet or wager or in a
race;

and

(6) seeking to elude lawful apprehension or arrest by a
police officer.
The benefits provided in subsection (a) hereof may also be
excluded if they arise from injury suffered in an out-of-state
accident by one who is not a named insured, not a member of
the named insured’s family residing in his household, and not
a guest passenger in an automobile owned or operated by the
named insured.
(d) Nothing in this section shall be construed as preventing
the insurance company from providing broader benefits than
those minimum benefits described herein.
(e) If any person receiving benefits under the provisions of
this section files an action for damages for bodily injury or
death arising out of the same automobile accident in any court
in this state, such benefits shall be disclosed to the court, and
to the jury, if any, or in the event of arbitration of such action,
to the arbitrators, and the value thereof shall be deducted from
any award recovered by such person in such proceedings.
(/) Every insurance company licensed to write automobile
liability insurance shall agree as a condition to maintaining its
license to do business in this state that (1) where its insured
is or would be held legally liable for damages for injuries sustained by any person to whom benefits accruing hereunder
have been paid by another insurance company, it will reimburse such other insurance company for the payments of such
benefits, but not in excess of the amount of damages so recoverable, and (2) that the issue of liability for such reimbursement
and the amount thereof shall be decided by mandatory, binding
arbitration between insurers. Any evidence or decision in the
arbitration proceedings shall be privileged and shall not be admissible in any action at law or in equity by any party or parties.
(g) In any case where an insurance company has paid
benefits accruing hereunder to a claimant injured by a person
who is not covered by liability insurance provided by an in-
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97 surer licensed to write automobile liability insurance in this
98 state, the company paying such benefits shall, to the extent of
99 such payments, be subrogated to any right of action for dam100 ages by the claimant against such person.
101
(h) Benefits provided under this section may be deducted
102 from any recovery received by an injured person under un-103 insured motorists coverage.
104
Section 2. Mandatory Arbitration of Claims in the Amount
105 of Three Thousand Dollars or Less. {a) The several courts
106 of general jurisdiction within the commonwealth may by rules.
107 of court provide that all or any specific types of cases filed*
108 in such courts where the amount in controversy shall be
109 three thousand dollars or less, except those involving title
110 to real estate, shall first be submitted to and heard by a panel
111 of three members of the bar of this state who shall arbitrate
112 the issues in the case.
113
(b) The manner in which arbitrators are selected and the
114 rules and procedures to be followed in the arbitration pro-115 ceedings shall be fixed by the court.
116
(c) Either party may appeal from an award of arbitrators,
117 to the court in which the case was pending under the follow-118 ing rules:
119
(1) The party appelant, his agent or attorney, shall make
120 oath or affirmation that “it is not for the purpose of delay such
121 appeal is entered, but because he firmly believes injustice has
been done.”
123
(2) Such party, his agent or attorney shall pay all costs
124 that may have accrued in such suit or action.
125
(3) Such appeal shall be entered, and the costs paid, within
126 twenty days after the day of the entry of the award of the
127 arbitrators on the docket.
—

128
Section 3. Elimination of Contributory Negligence as a
129 Bar to Recovery. (a ) Contributory negligence shall not bar
130 recovery in an action by any person or his legal representa131 live to recover damages for negligence resulting in death or in w
132 injury to person or property, if such negligence was not as
133 great as the negligence of the person against whom recovery
134 is sought, but any damages allowed shall be diminished in
135 the proportion to the amount of negligence attributable to the
—

136 person recovering.
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( h ) This section shall apply only to causes of action arising
on or after its effective date.
Section
Special Verdicts. —The court may, and when
requested by either party, before the introduction of any
testimony in his behalf, shall direct the jury to find a special
verdict. Such verdict shall be prepared by the court in the
form of written questions, relating only to material issues of
fact and admitting a direct answer, to which the jury shall

make answer in writing. It shall be discretionary with the
court whether to submit such questions in terms of issues of
ultimate fact, or to submit separate questions with respect
to the component issues which comprise such issues of ultimate fact. In cases founded upon negligence, the court may
submit separate questions as to the negligence of each party,
and whether such negligence was a cause without submitting
separately any particular respect in which the party was
allegedly negligent. The court may also direct the jury, if
they render a general verdict, to find upon particular questions of fact.
Section 5. Limitation of Damages for Pain and Suffering.
(a) In any action in tort brought as a result of bodily injury,
sickness or disease, arising out of the operation, ownership,
maintenance or use of a motor vehicle within this state, the
damages recoverable for pain, suffering, mental anguish and
inconvenience shall not exceed the total of a sum equal to
fifty percent of the reasonable medical treatment expenses of
the claimant if and to the extent that the total of such reasonable expenses is five hundred dollars or less, and a sum
equal to the amount of such reasonable expenses, if any, in
excess of five hundred dollars. Medical treatment expenses
for this purpose are defined as the reasonable value of services
rendered for necessary medical, surgical and dental treatment
of the claimant for such injury, sickness or disease, including
prosthetic devices and ambulance, hospital and professional
ursing services, but excluding diagnostic X-rav service
(b) The limitations herein prescribed shall not apply in
cases of death, permanent disfigurement, dismemberment,
permanent loss of a bodily function, or in other cases where
the jury or court shall make a special finding, based on a preponderance of competent medical testimony, that the pain,
—
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177 suffering and mental anguish actually experienced by the
17S claimant is of such unusual character and proportions that
179 imposition of the limitations would shock the conscience of
ISO reasonable men. The court on its own motion or the motion
181 of either party may designate an impartial medical panel of
182 not more than three licensed physicians, to examine the claim-183 ant and testify on the issue of the reasonable value of medical
184 treatment services, the issue of the nature and extent of the
185 pain, suffering and mental anguish for which a special award
186 in excess of the limitations herein is sought, or any other
187 issue hereunder to which such expert testimony would
188 relevant.
189 Section 6. Advance Payments in Personal Injury and Prop-190 erty Damage Cases. (a) In any action in which a person,
191 or an insurance company on behalf of its insured, has made
192 any payments to or on behalf of any plaintiff prior to trial,
193 said payments shall not be construed as an admission of
194 liability by such person, or such insurance company or its
195 insured, in any action brought to recover for personal in-196 juries to said plaintiff, or for the wrongful death of another,
197 or for property damage or destruction.
198
(b) In the event, however, that such action results in a
199 verdict in favor of the plaintiff, the defendant shall be al-200 lowed to introduce evidence of such payments, and the court
201 shall then reduce the amount awarded to the plaintiff by the
202 amount of payments made prior to trial.
203
(c) No such payment made pursuant to the provision of this
204 act by an insurance company on behalf of an insured shall be
205 construed to be in lieu of or in addition to the limits of
206 liability of the said insurance company under any existing
207 policy of insurance, but such sums paid in advance shall be
208 deemed to have been made pursuant to the limits of said
209 policy and shall be credited to the insurer’s obligation to the
210 insured arising from such policy and shall be deducted there- A
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212
Section 7. Measure of Damages for Loss of Earnings. —In
213 any action for tort brought as a result of personal injuries,
214 damages for loss of past earnings and reasonably anticipated
215 future earnings due to disability sustained by the plaintiff as
216 a result of the occurrence giving rise to the action shall be
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computed net of any income taxes which would have been
payable on such past earnings and net of a reasonable set-off
for income taxes prospectively payable on such future earnings. In the absence of proof supporting a smaller set-off for
prospective income taxes, such set-off shall be equivalent to
fifteen percent of the total amount of such lost future earnings.
Section 8. Fraudulent Claims and Withholding of Medical
Information in Liability Gases. Penalties. (a) Any person
who (1) obtains or attempts to obtain, from any other person
or any casualty insurance company in this state, either as a
policyholder or a claimant, any money or other thing of value
by falsely or fraudulently representing that said person is
injured or has sustained an injury or damage to property for
which money may be paid by way of compensation for medical
—

232 expenses incurred, wage loss sustained, or damages deter-233 mined to be due as pain, suffering, inconvenience or damages
234 of the same or similar nature, or (2) makes any statement,
235 produces any document or writing or in any other way pre-236 sents evidence for the purpose of falsely and fraudulently rep-237 resenting any injury or damage to property or exaggerating
238 the nature and extent of said injury or damage or (3) co-239 operates, conspires or otherwise acts in concert with any per-240 son seeking to falsely and fraudulently represent an injury or
241 damage to property or exaggerate the nature and extent of said
242 injury or damage to property, shall, if the sum so obtained or
243 attempted to be obtained is one hundred dollars or more, be
244 fined not less than five hundred dollars or imprisoned not
245 more than ten years; and, if such sum is less than one hun-246 dred dollars, he shall be fined not more than five hundred
247 dollars or imprisoned not more than one year or both.
248
(5) In order to establish that there exists an intent to
249 falsely and fraudulently represent an injury or damage to
property, or the extent thereof, it shall be admissible evidence
"251 to present a history of similar false or fraudulent repre-252 sentations by the accused person or persons; but no such
253 evidence shall be essential to sustain a successful prosecution.
254
(c) Any person claiming damages for personal injuries
255 from another person or pursuant to a claim under an insur-256 ance policy shall submit to physical examinations by a phy-
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157 sician or physicians selected by the defendant or insurer as
158 may reasonably be required and shall do all things necessary
;59 to enable the defendant or insurer to obtain medical reports
7
160 and other needed information to assist in determining the
161 nature and extent of the claimant’s injuries and the medical
!62 treatment received by him. If the claimant refuses to co?i
-163 cooperate with the reasonable requests authorized by this
164 section, evidence of such non-cooperation shall be admissible
!65 in any suit filed by the claimant for damages for such personal
166 injuries.
167 Section 9. If any provision of this act, or the application^
168 thereof to any person or circumstances is held invalid, such
9i
!69 invalidity shall not affect other provisions or applications of
170 this act which can be given effect without the invalid pro-171 vision or application and to this end, the provisions of this
O'
172 act are declared to be severable.
73
Section 10. This act shall become effective on January first,
9'
74 nineteen hundred and seventy-one and be applicable to any
75 policy issued or effective after that date.
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