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31 State House, Boston 02133, February 6, 197C
To the Honorable Senate and House oj Representatives:

Lunatic, idiot, feeble-minded, mentally defective—no enlight-
ened parent would condone the use of these words by his children
in describing the mentally retarded or disabled today. Yet these
are the words that pervade our statute books.

The words remain because so many of our statutes pertaining to
the care and treatment of the mentally ill were written in the last
century. Their terminology reflects the ignorance and prejudice of
their time.

Through the accompanying legislation, we seek to change those
statutes. But our goal is not merely to change words. For words are
only the obvious manifestation of far more critical deficiencies in
our mental health statutes.

As they now exist, many of these statutes are completely con-
trary to all the advances that have been made in the care and
treatment of the mentally ill in the last generation. Their provi-
sions encourage the retention of people who simply do not belong
in mental institutions; their criteria for involuntary admission are
insufficiently stringent; they restrict the Department of Mental
Health to inflexible procedures when they should authorize the
Department to act as most appropriate in particular situations.

The accompanying legislation, entitled the Mental Health Re-

form Act of 1970, will change all of this. Its primary purpose is to
replace institutional inertia, which results in the waste of human
lives, with a system wffiich restores patients to constructive living in
their communities. The legislation I submit today is an essential
adjunct to the Community Mental Health Act of 1966. It will
establish a new momentum in our mental institutions which will
identify the cured and curable through regular reviews of a
patient’s progress. These reviews will be supplemented by the right
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to a judicial examination, in the district courts, of all commitments,
with patients having a right of review in the probate courts. The
probate court has been selected to review district court decisions
because it is a court of record and because of the experience of that
court in dealing with family and personal problems.

This bill will also modernize and clarify commitment procedures.
A person who desires commitment and is a proper subject of
treatment should be admitted on a voluntary basis. Otherwise, a
person should be institutionalized only if it is necessary to protect
him or others from harm.in or orners irom narm.

It is as simple as that.
The law should reflect this simplicity, instead of burdening the

patient, his family, his lawyer, and the courts with a profusion of
complicated statutory provisions, some related, some partly related,
some unrelated.

In order to assure that the rights and procedures guaranteed
under this bill become a reality, Appendix B establishes a system of
mental health legal advisors within a separate branch of the
Massachusetts Defenders Committee. These attorneys will, if re-
quested, represent indigent patients at court commitment hearings
and will provide any legal assistance that may be warranted in the
personal affairs of the patients.

This legislation does still more to protect patients’ rights. It
requires the highest possible standards of professional treatment
and precludes resort to unreasonable physical restraint and force
and unnecessary restrictions on contact with a patient’s family or
friends. Patients in mental institutions need therapy, not punish-
ment.

Recent decisions of the United States Supreme Court in the case
of Baxtrom v. Herold and of our own Supreme Judicial Court in
the cases of Petition oj Wright, Petition of Rohrer, and Common-
wealth v. Druken offer an urgent reason for the enactment of this
legislation. These cases have resulted in a substantial amendment
of our criminal commitment laws and procedures which
the confusion that is common to all the mental health commitment
laws as they are now written.

These cases were based primarily on an interpretation of the
equal protection clause of the federal constitution and partially on
statutory construction. The attached bill replaces these statutes
with new criminal commitment statutes designed to satisfy consti-
tutional requirements and at the same time insure public security.
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Attempts to reform the mental health law did not begin with my
administration. The inspiration for that change originated in large
part with former Senator Leslie Cutler, the Massachusetts Associa-
tion of Mental Health, the Massachusetts Association for Retarded
Children, the Department of Mental Health and the Special
Commission on Mental Health established in 1961.

Nine years have elapsed since the formation of the Special
Commission on Mental Health, but the archaic statutes of a cen-
tury ago remain a part of our General Laws, and the reform of
our mental health laws is still an aim, not an accomplishment. The

Attached bill represents a painstaking, entirely new effort con-
ducted in cooperation -with private groups and the Department of
Mental Health to remove objections and flaws in prior mental
health reform bills, to clarify the commitment and retention
procedures and to accommodate the criminal commitment provi-
sions to the requirements of the judicial decision I have cited
above.

In summary, the accompanying legislation is an attempt to
reform and humanize as well as recodify and clarify our mental
health commitment laws. Approximately twenty-two thousand
men, women and children reside in the various facilities operated
by our Department of Mental Health today. They urgently await
your enactment of the accompanying legislation.

Respectfully submitted,

FRANCIS W. SARGENT,
Acting Governor of the Commonwealth.
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In the Year One Thousand Nine Hundred and Seventy.

An Act to be known as the mental health reform act of?
NINETEEN HUNDRED AND SEVENTY.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 1. Section lof chapter 19 of the General Laws, as
2 appearing in section one of chapter 735 of the acts of 1966, is
3 hereby amended by adding, after the second paragraph

thereof, the following paragraphs
5 The department shall designate those facilities to which
6 persons may be committed or admitted as patients under the
7 provisions of chapter one hundred and twenty-three. The
8 department shall periodically inform the courts as to the
9 available facilities to which patients may be committed or

10 admitted from each court in the commonwealth.
11 The department shall be a corporation for the purpose of
12 taking, holding and administering in trust for the common-
-13 wealth any grant, devise, gift or bequest made either to the
14 commonwealth or to it, for the use of persons under its
15 control in any mental health or retardation facility of the
16 department, or, if the acceptance of such trust is approved by
17 the governor, for expenditure upon any work which the
18 department is authorized to undertake.lo department is autnorizeu to unuertajse.

19 The department, subject to the approval of the governor, •
20 shall select the site of any new state mental health or
21 retardation facility and any land to be taken or purchased by
22 the commonwealth for the purposes of any new or existing
23 state mental health or retardation facility. If any land or
24 property is taken or purchased by the department, title shall
25 be taken in the name of the commonwealth.

Appendix A.
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Upon request of the department, the department of public
works may construct and maintain roads on the grounds or
property of a state mental health or retardation facility; and
expenses so incurred shall be paid from appropriations for the
maintenance of such facility.

26
27
28
2D

30
The department may make contracts with the federal

government relative to receiving persons in the United States
armed forces for care and treatment in departmental facili-
ties.

31
32
33
34

£ 1 Section 2. Said chapter 19 is hereby further amended by
2 inserting after section 14 the following new sections:

Section The state facilities under the control of the3
department shall be Worcester state hospital, Taunton state4

5 hospital, Northampton state hospital, Danvers state hospital,
Grafton state hospital Westborough state hospital, Fox-6
borough state hospital, Medfield state hospital, Monson state

8 hospital, Gardner state hospital, Wrentham state school,
Boston state hospital, Walter E. Fernald state school, Massa-9

chusetts Mental Health Center, Belchertown state school,10
Metropolitan state hospital, Cushing hospital, Paul A. Dever11
state school and such other mental health or retardation12
facilities as the commissioner from time to time shall desig-13
nate in the regulations of the department, including any14
facilities or portions thereof which the department may15
construct and develop for use as homes or facilities for aging16
persons who are not mentally ill. Admissions of patients to17

id facilities or homes for aging persons shall be voluntary18
and not bv commitment and said facilities or homes19

20 although under the supervision and control of said depart-
-21 ment, shall be deemed to be public medical institutions
20

22 within the meaning of section one B of chapter one hundred
and eighteen A and section one of chapter one hundred and23

24 eighteen D. The commissioner may also revise and establish
25 the types of services provided by, or classifications of persons
26 to be served in, any mental health or retardation facility
27 under the control of the department. Such revisions or
28 establishments shall also be included in the regulations of
29 the department and shall be non-discriminatory with regard
30 to race, creed, national origin or length of residence in a
31 particular community
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Section IJ+B. The trustees of the public institutions listed in
section fourteen of chapter nineteen of the general laws shall
be a corporation for the purpose of taking and holding by
them and their successors, in trust for the commonwealth,
any grant or devise of land, and any gift or bequest of money
or other personal property, made for the use of the state
institution of which they are trustees, and for the purpose of
preserving and investing the proceeds thereof in notes or
bonds secured by good and sufficient mortgages or other
securities, with all the powers necessary to carry said pur-
poses into effect. Subject to the approval of the department*
they may expend any unrestricted gift or bequest, or part
thereof, in the erection or alteration of buildings on land
belonging to the state institution, and in patient care. All
such buildings shall belong to the state institution and be
managed as a part thereof.

50

33
34
35

6i

38
39
40
41
42
43
44
45
46
47
48 Section When a vacancy occurs in the position of

superintendent of a state hospital or state school or in the
directorship or other head of any residential mental health or
retardation facility of the department, the commissioner shall
appoint to such vacancy a person who holds an earned
doctoral degree from an accredited college or university in a
discipline appropriate to the care, treatment or education of
the mentally ill or mentally retarded, or he may appoint a
person holding an earned graduate degree in hospital admin-
istration from an accredited college or university. Any person
receiving such appointment shall have had at least four years
of administrative or clinical experience in a state or federal
facility for mental illness or mental retardation or equivalent
experience as determined by the commissioner. In the case of
those disciplines which provide formal board certification, the
appointee as superintendent, director or other head of a
residential mental health or retardation facility of the depart-
ment shall, if not so certified, be eligible for such certificatiorw
In the case of uncertainty of the board as to the eligibility or
an appointee, the decision of the commissioner with respect
to such qualification shall be final. Prior to the appointment
of a superintendent, director or other head of a residential
mental health or retardation facility of the department, the
commissioner shall consult with the area board or boards, the

49
50
51
52
53
54
oo

56
3/

58
59
60
61
62
63
64
65
66
67
68
69
70
71
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79li board of trustees concerned with such facility and with the
heads of such other institutions of higher learning or hospi-
tals as are integrated with the particular facility. If there are
no physicians available with the aforesaid qualifications, the
commissioner may in the case of an appointment to a state
hospital, other than Belchertown state school, Walter E.
Fernald state school, Paul A. Dever state school or Wren-
tham state school, submit to the trustees the name of a
physician whom he shall certify to said trustees as qualified
and eligible for the next scheduled examination for certifica-
tion as a diplomate in psychiatry by the American Board of
Psychiatry and Neurology, Incorporated, and in the case of
an appointment to Belchertown state school, Walter E.
Fernald state school, Paul A. Dever state school, or Wren-
tham state school, the commissioner may submit to the
trustees the name of a physician whom he shall certify to
said trustees as qualified and eligible for the next scheduled
examination for certification as a diplomate by the American
Board of Psychiatry and Neurology, Incorporated, or the
American Board of Internal Medicine, Incorporated, or the
American Board of Pediatrics, Incorporated; and the
trustees may in either case appoint such physician as super-
intendent on a temporary basis for a period not to exceed one
year. The superintendent shall appoint and may remove a
treasurer and assistant treasurer in each state hospital, each
of whom shall give bond for the faithful performance of his
duties. The provisions of section forty-two of chapter thirty-
one shall apply to the appointment of such treasurers and
assistant treasurers. The superintendent shall appoint and
may remove assistant physicians and necessary subordinate
officers and other persons. The superintendent may require
that a physician who is to be so appointed be certified as to
his qualifications by one of the physicians’ specialty boards
approved by the Council on Medical Education and Hospi-
tals of the American Medical Association. A superintendent
of a state hospital or state school, director or other head of a
residential mental health or retardation facility of the de-
partment not subject to the provisions of chapter thirty-one
may be removed by the commissioner for inefficiency, failure
to perform duties properly or other good cause. The superin-

73
74
/o

76
//

78
79
80

-a si

83
84
85

86
87

88

89
90
91
92
93
94
95
96
97
98
99
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101
102
103
104
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108
109
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112 tendent, director or other head sought to be so removed shall
be notified of the proposed action, shall be furnished with a113
copy of the reasons therefor and shall be afforded an oppor114

115 tunity for a hearing before the department in accordance
116 with the provisions of sections ten, eleven and twelve of

chapter thirty A. Within twenty days after receipt of notice117
of the final decision of the department, said superintendent,118
director or other head, if aggrieved thereby, may bring a119

120 petition in the superior court within and for the county
121 wherein he resides or the county wherein the facility
122 situated, praying that the action of the department be ■122
123 reviewed. After such notice to the department as the court

deems necessary, it shall review such action, hear the wit-124
nesses and shall affirm the decision of the department unless125
it shall appear that such decision was made without proper126
cause or in bad faith, in which case said decision shall be127
reversed and the petitioner be reinstated to his office without128
loss of compensation. The decision of the court shall be final129
and conclusive upon the parties. Upon the issuance of notice130

131 of a final decision of the department calling for removal, the
commissioner may appoint an acting superintendent, director132
or other head, who shall serve from the date of issuance of133
said notice until the above period for petition for judicial134
review has expired, and, in the event a petition is brought,135

136 until a final decision of the court.
Section 1/+D. (a) The trustees of each public institution137

listed in section fourteen of chapter nineteen shall visit and138
familiarize themselves with their respective public institu-139
tions, and may from time to time make suggestions to the140

department as to improvements therein, especially such as141
will make the administration thereof more effective, economi-142

143 cal and humane.
b) All trustees shall have free access to all books, records,144

d accounts pertaining to their respective public institu^145
tions, and shall be admitted at all times to the buildings and146

147 premises thereof.
They shall keep a record of their doings and shall148

record their visits to the public institutions in a book kept149
there for that purpose. They shall transmit promptly to the150
department a copy of the proceedings of each meeting.151
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152 ( d) They may personally hear and investigate the corn-
153 plaints and requests of any patient or resident, his attorney,
154 guardian, conservator or nearest friend or relative, or any

155 officer or employee of the public institution. If they deem any
156 such matter of sufficient importance, after determining what,
157 if anything, should be done relative thereto, they shall make
158 written report of their determination to the department.
159 (e) They may at any time cause the superintendent or any
160 officer or employee of their respective public institution to

„
161 appear before them and answer any questions or produce any

-*162 books or documents relative to the public institution.

Section 3. Said chapter 19 is hereby further amended by
adding the following new sections:

1
9

Section 27. The department shall establish and maintain a
community clinical nursery school for retarded children of
preschool age in any city or town where six or more such
children are determined by the department to be eligible for
and seeking admission to such a nursery school. The depart-
ment may establish and maintain in any other city or town as
it shall determine appropriate for the purpose such a clinical
nursery school for such children. Upon the application of a
parent, the department shall examine a child to determine his
eligibility for admission to a clinical nursery school.

3
4
o
6
t

8
9

10
11
12

Whenever transportation to such nursery school is
required, the department shall notify the school department
of the city or town in which the child resides of his admission
to the nursery school program. Following such notification,
the school department shall pay the cost of transporting the
child to and from such nursery school on such days as it is in
session, and shall be reimbursed one half such cost as pro-
vided in section twenty-nine B of chapter sixty-nine.

13
14
15
16
17
18
19

20
21 When a child who is attending a clinical nursery school is

prepared for transfer, and in any event when he reaches the
age of seven years, the department shall recommend his
transfer to a public school program or to some other appro-
priate program.

4 22
23
24
25
26 The department may establish clinical nursery schools in

any public buildings in a city or town where space may be
available and suitable for the purpose and if such space is not

27
28
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available may acquire adequate space by renting, leasing or
other available means. The department shall appoint a
person who, under the direction of the department, shall have
general supervision of the clinical nursery schools. The de-
partment shall also apoint a clinician to be in attendance at
each clinical nursery school, and may employ such other
persons as may be required to conduct said clinical nursery
schools. The department may expend for consulting services
such sums as may be appropriated therefor.

29
30
31
32
33
34
35
36
37
38 If there is not sufficient classroom space in a

clinical nursery school for retarded children established undezf
this section, and a child has been determined to be eligible by
the department and is admitted to and attends a clinical
nursery school, day care center, or other instutition for the
care, education, or treatment of retarded children conducted
by an accredited school or college within the commonwealth,
or any other day program providing care, education or
treatment of mentally retarded children approved jointly by
the department of mental health and the department of
education, the said departments shall, if they approve the
program in such facility, notify the school department of the
city or town in which such child resides and the said school
department shall reimburse the parents of such child for the
cost of transporting such child to and from such clinical
nursery school, day care center, other institution or day
program providing care, education, or treatment of retarded
children on such days as it is in session. Said school depart-
ment shall be reimbursed for one half such costs as provided
in section twenty-nine B of chapter sixty-nine.

39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
o5
56
57

Section 28. Whenever a mentally retarded person qualifies
for attendance at an educational or day care program
approved jointly by the department of mental health and the
department of education or in a facility of the department of
mental health, the said departments shall notify the
department of the city or town in which the person resides o *

his admission thereto. Following such notification, the school
department shall pay the cost of transporting the person to
and from such facility on such days as it is in session, and
said school department shall be reimbursed as provided in
section twenty-nine B of chapter sixty-nine.

58
59
60
61
62
63
64
65
66
67
68
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Section 29. (a) The department shall issue for a term of
two years, and may renew for like terms, a license, subject to
revocation by it for cause, to any private, federal, county or
municipal facility or department or ward of any such
facility which offers to the public residential or day care
services and is represented as providing treatment of per-
sons who are mentally ill, mentally retarded, or otherwise
mentally disabled, and which is deemed by it to be respon-

69
70
71
72
73
74
/o

76
sible and suitable to meet
requirements except that

applicable licensure standards and
(1) the departmet may license

t i

*
those facilities providing care but not treatment of persons
who are mentally ill, mentally retarded, or otherwise men-
tally disabled. Whether or not a license is issued under this
clause, the department may make regulations for the gover-
nance of such facilities; and (2) licensing by the department
is not required where such residential or day care treatment is
provided within an institution or facility licensed by the
department of public health under the provisions of section
seventy-one of chapter one hundred and eleven of the Gen-
eral Laws, unless such services are provided on an involun-
tary basis. Different types of licenses may be granted to
different types of facilities, departments or wards. The
department may fix reasonable fees for licenses and renewal
of licenses.

79
SO
81
82
83
84
85
86
87
88
89
90
91
92
93 (6) Each facility, department of ward licensed under the

provisions of this section shall maintain and make available
to the department such statistical and diagnostic data as may
be required by the department.

94
95
96
97 (c) Each such facility, department or ward licensed by the

department shall be subject to the supervision, visitation and
inspection of the department, and the department may make
regulations for the proper operation of such facilities,
departments or wards.

98
99

100
101

4 102
103

( d ) The department may refuse to grant, suspend, revoke,
limit or restrict the applicability of or refuse to renew a
license granted under this section, subject to the procedural
requirements of section thirteen of chapter thirty A of the
General Laws for any violation of its regulations or standards
concerning such facility, department or ward. The depart-
ment may temporarily suspend a license at any time in an
emergency situation without the delay occasioned by holding

104
105
106
107
108
109
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prior hearing on the suspension; provided, however, that
111 upon regquest of an aggrieved party, a hearing in accord with

i thirteen of chapter thirty A of the General Laws shall
be held after the license is suspended. Any party aggrieved by12

iecision of the department under this section may appeal in
115 accordance with the provisions of section fourteen of chapter

thirty A of the General Law
117 (e) No facility nor any department or award of any such
118 facility, for which a license is required under paragraph (o)
119 shall provide residential or day care services for the treatment*
120 or care of persons who are mentally ill, mentally retarded or*
121 otherwise mentally disabled unless it has obtained a license
122 under the provisions of this section. The superior court sitting
123 in equity shall have jurisdiction, upon petition of the

department, to restrain any violation of the provisions of this124
section or to take such other action as equity and justice may125
require. Violations of the provisions of this section shall for126
the first offense be punished by a fine of not more than five127
hundr18 hundred dollars and for subsequent offenses by a fine of not

129 more than one thousand dollars or by imprisonment for not)

130 more than two years. The department shall be authorized tolo'

31 enter and to inspect any facility or institution which it hasiter and to inspect any fac
132 reason to believe is operating in violation of the provisions of
133 this section. Refusal by the operator or owner to allow such

1 entry and inspection shall be punishable by a fine of not more124.

135 than five hundred dollars or by imprisonment for not more
than two years.136

137 Section 30. Engineers, firemen, school teachers, and head
farmers employed in mental health and retardation facilities138
of the department and, except as otherwise provided by the139
civil service rules, the classified labor service of the depart-140
nent, shall be exempt from chapter thirty-one; provided,141

however, that whenever, as a condition of receiving federal142
143 grants for programs and activities to which the federal*
144 standards for a merit system of personnel administration

relate, federal requirements make necessary the application145
of the civil service law and rules to any such position, or to146
the classified labor service or any portion thereof, said posi-147
tions or service shall be subject to chapter thirty-one; pro-148
vided, further, such federal requirements are uniform in all149

150 states.
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4

1 Section 4. Chapter 123 of the General Laws is hereby
2 amended by striking out the title and inserting in place
3 thereof the following new title:—■
4 TREATMENT AND COMMITMENT OF MENTALLY ILL,
5 MENTALLY DISABLED, AND MENTALLY RETARDED PERSONS

1 Section 5. Said chapter 123 is hereby further amended by
2 striking out sections 1 through 124, inclusive, and inserting in
3 place thereof the following sections:
4 Section 1. The following words as used in this section and
5 sections two to thirty-four, inclusive, shall, unless the context
6 otherwise requires, have the following meanings
7 “Commissioner,” the commsisioner of mental health.
8 “Department,” the department of mental health.
9 “Facility,” a public or private facility for the care and

10 treatment of mentally ill, mentally disabled or mentally
11 retarded persons.
12 "Likelihood of serious harm,” (1) a substantial risk of
13 physical harm to the person himself as manifested by evi-
-14 dence of threats of, or attempts at, suicide or serious bodily
15 harm; (2) a substantial risk of physical harm to other
16 persons as manifested by evidence of homicidal or other
17 violent behavior or evidence that others are placed in reason-
-18 able fear of violent behavior and serious physical harm to
19 them; or (3) a very substantial risk of physical impairment

20 or injury to the person himself as manifested by evidence that
21 such person’s judgment is so affected that he is unable to
22 protect himself in the community and that reasonable provi-
-23 sion for his protection is not available in the community.
24 “Mentally retarded person,” shall mean a person who, as a
25 result of inadequately developed or impaired intelligence, as
26 determined by clinical authorities as described in the regula-
-27 tions of the commissioner, is substantially limited in his
28 ability to learn or adapt, as judged by established standards
29 available for the evaluation of a person’s ability to function
30 in the community.
31 “Qualified physician,” a physician who is designated by
32 and who meets qualifications required by the regulations of
33 the department; provided that different qualifications may
34 be established for different purposes of this chapter. A
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qualified physician need not be an employee of the depart-
ment or of any facility of the department.

35
36

“Restraint,” bodily physical force, mechanical devices,
chemicals, confinement in a place of seclusion other than the
placement of an inpatient or resident in his room for the
night, or any other means which limit freedom of move-
ment.

61

38
39
40
41

“Superintendent,” the superintendent or other head of a
public or private facility;

42
43

Section 2. The department, in accordance with section twoA
of chapter thirty A, shall adopt regulations consistent with*
this chapter which establish procedures and the highest
practicable professional standards for the reception, examina-
tion, treatment, restraint, transfer and discharge of mentally
ill, mentally disabled and mentally retarded persons in
departmental facilities. Said regulations shall be non-
discriminatory with regard to race, religion, nationality and
length of residence in a particular community, and shall be
adaptable to changing conditions and to advances in methods
of care and treatment for the mentally ill or mentally
disabled, and in programs and services for the mentally
retarded. For the mentally ill or mentally disabled, said
regulations (1) shall include, but not necessarily be limited
to, provisions for inpatient care, both during the day and at
night, halfway house services, family care, aftercare and
home treatment, (2) shall define the categories of mental
illness and mental disability for the purposes of this chapter,
and (3) may provide for different procedures for specific
types of patients or for particular facilities. For the mentally
retarded, said regulations (1) shall include, but not neces-
sarily be limited to, long and short-term residential services,
both during the day and at night, educational services, and
pre-school clinical services, (2) shall define the levels of and
other aspects of mental retardation as deemed necessary
the department, and (3) may provide for different procedures
for particular facilities or programs.

44
45
46
47
48
49
50
51
52
53
54
55
56
57

58
59
60
61
62
63
64
65
66
67
68
69
70

Said regulations shall reflect concern for the welfare, rights,
and dignity of each person under the care of the department,
and for the protection and the welfare of the community in
general. The department shall distribute copies of said regu-
lations to persons under its care and to their families.

71
79rz

73
74
75
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*

76 Section 3. Whenever the provisions of this chapter require
77 that a hearing be conducted in either the district court or the
78 probate court for the commitment or further retention of a
79 person at a facility or at the Bridgewater state hospital, it
80 shall be held under the following conditions. Such person
81 shall have the right to be represented by counsel and shall
82 have the right to present independent testimony. The court
83 shall appoint counsel for such person whom it finds to be
84 indigent and who requests the appointment of counsel. The
85 court shall provide an independent medical examination for
86 such indigent person upon his request or the request of his
87 counsel. The person shall be allowed not less than two days
88 after the appearance of his counsel in which to prepare his
89 case and a hearing shall be conducted forthwith after such
90 period unless counsel requests a delay. Notice of the time and
91 place of hearing shall be furnished to the person, his counsel,
92 and his nearest relative or guardian. The person, or the
93 superintendent of the facility or the medical director of the
94 said state hospital wherein the person is retained, may
95 request either an open or a closed hearing at the facility, the
96 said hospital or at the court and the court in its discretion
97 may grant such a request.
98 Section 4- (a) Pursuant to departmental regulations on
99 admission procedures, the superintendent of a facility may,

100 upon application, receive and retain on a voluntary basis any
101 person providing the person is in need of care and treatment
102 and providing the admitting facility is suitable for such care
103 and treatment. The application may be made (1) by a person
104 who has attained the age of sixteen, (2) by a parent or
105 guardian of a person on behalf of a person under the age of
106 twenty-one years, and (3) by the guardian of a person on
107 behalf of a person under his guardianship. The superin
108 tendent may discharge any person admitted under the pro-
109 visions of this paragraph at any time he deems such discharge
HO in the best interest of such person; provided, however, that if
111 a parent or guardian made the application for admission,
112 three days notice shall be given to such parent or guardian
113 prior to such discharge.
114 (b) Pursuant to departmental regulations, the superin-
115 tendent of a facility may treat persons as outpatients pro-

-116 viding application for out-patient treatment is made in
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*

117 accordance with the application provisions of paragraph (a).
The superintendent may discontinue the outpatient treat-118 The superintendent may di

119 ment of a person at any time.
120 Section 6. Any person reSection 6. Any person retained in a facility under the

provisions of section four (a) shall be free to leave such121
facility at any time, and any parent or guardian who re-122
quested the admission of such person may withdraw such123

124 person at any time, upon giving written notice to the
superintendent. The superintendent may restrict the right to125
leave or withdraw to normal working hours and weekdays126

127 and, in his discretion, may require certain persons or the
parents or guardians of certain persons to give three days128
written notice of their intention to leave or withdraw. Where129
persons or their parents or guardians are required to give130
three days notice of intention to leave or withdraw, an131
examination of such persons may be conducted to determine132
their clinical progress, their suitability for discharge and to133
investigate other aspects of their case including their legal134
competency and their family, home or community situation135
in the interest of discharging them from the facility. Such136
person may be retained at the facility for fourteen days137
beyond the expiration of the three day notice period if, prior138

139 to the expiration of the said three day notice period, the
superintendent files with the district court which has iuris-140
diction over the facility a petition for the commitment of141
such person at the said facility. If such court order of142
commitment is issued, it shall be valid for a period of five143

onths and during that period such person shall not be144
entitled to a hearing. Such person shall be released from the15

146 facility if a court order for the commitment of such person is
not issued within seventeen days of the date notice of the147
intention to leave or withdraw is given to the superinten-148
dent.149

Section 6. (a) Any physician who after examining a150
person has reason to believe that failure to hospitalize151
person would create a likelihood of serious harm to the person152

imself or other persons by reason of such person’s mental153
154 illness or other mental dis£Iness or other mental disability may restrain or authorize

the restraint of such person and apply for the hospitalization155
of such person for a ten day period at a public facility or at a156
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i

private facility authorized for such purposes by the depart-
ment. If an examination is not possible because of the

157
158

emergency nature of the case or because of the refusal of the
person to consent to such examination, the physician may

159
160

consider other facts and circumstances in determining
whether hospitalization is necessary. In an emergency situa-
tion, if a physician is not available, a police officer, who

161
162
163

believes that failure to he
likelihood of serious harm
people by reason of such

spitalize a person would create a
to the person himself or to other
person’s mental illness or other

■ain such person and apply for the

164
165
166

ntal disability, may rest167
168 hospitalization of such person for a ten day period at a public
169 facility or a private facility authorized for such purpose by

the department. An application for hospitalization shall state170
the reasons for the restraint171 the reasons for the restraint of such person and any other
relevant information which may assist the admitting physi172
cian or physicians. Whenever practicable, prior to transport-173
ing such person, the applicant shall telephone or otherwise174

175 communicate with a facility to describe the circumstance:
176 and known clinical history and to determine whether the
177 facility is the proper facility to receive such person and also

to give notice of any restraint to be used and to determine178
whether such restraint is necessary.179

(5) If the application for hospitalization is made by a180
physician qualified by the department to conduct such181
examinations, such person shall be provisionally admitted to182
the facility and given a psychiatric examination by a second183
qualified physician within sixteen hours after his reception.184

185 If the application is made by other than a qualified physi-
186 cian, such person shall be given a psychiatric examination by
187 a qualified physician immediately after his reception at such

facility, and may be provisionally admitted to such facility188
189 providing a second qualified physician so examines such
190 person within sixteen hours after such admission. If the
191 examining physician or physicians determine that failure to
192 hospitalize such person would create a likelihood of serious
193 harm to the person himself or to other people by reason of
194 such person’s mental illness or other mental disability he may
195 admit such person to the facility for care and treatment for a
196 ten day period.
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197 (c) No person shall be admitted to a facility under the
198 provisions of this section unless he is given an opportunity to
199 apply for voluntary admission under the provisions of section
200 four (a) and unless he has been informed (1) that he has a
201 right to such voluntary admission, and (2) that the period of
202 hospitalization under the provisions of this section cannot
203 exceed ten days. At any time during such period of hospital-
-204 ization, the superintendent may discharge such person if he
205 determines that such person is not in need of care and
206 treatment. §■
207 (d ) The ten day hospitalization period authorized under ‘

208 the provisions of this section shall not be extended and at the
209 end of such period a person so hospitalized shall be dis-
-210 charged unless prior to such expiration the superintendent
211 has filed a petition with the district court which has jurisdic-
-212 tion over the facility for an order of commitment of such
213 person to the facility or has acted to transfer such person
214 under the provisions of section seven to the Bridgewater state
215 hospital or unless such person, if eligible, has applied for
216 voluntary admission under the provisions of section four (a).

7 Such court order of commitment to a facility shall be valid
218 for a period of one month if the person has not exercised his
219 right to a hearing and shall be valid for a period of six

;0 months if such commitment order is issued after a hearing.
221 During such one month or six month period a person shall
222 not have the right to a hearing.
223 (e) In the event a person has not exercised his right to a

24 hearing and a court order for a one month period of commit-
225 ment to a facility has issued, such person shall be released
226 from the facility at the end of such period unless a court

227 order for the further commitment of such person has been
228 issued prior to the expiration of such thirty day period or

229 unless such person has requested voluntary admission under
230 the provisions of section four (a). A court order under the fjt

231 provisions of this paragraph shall not be issued except after
232 a hearing and such order shall be valid for a five month
233 period. During such five month period such person shall not

234 have the right to a hearing.
235 Section 7. (a) If the superintendent of any facility deter
236 mines that any male person resident therein is so dangerou
237 by reason of mental illness or other mental disability that
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strict security is required, the said superintendent may, with
the approval of the commissioner, transfer such person to the
Bridgewater state hospital. At least six days prior to transfer,
the said superintendent shall give written notice of the
proposed transfer to the person and his nearest relative or
legal guardian except that if the transfer must be made
immediately because of an emergency, such notice shall be
given within twenty-four hours after the transfer. Such notice
shall contain a statement that the patient, his guardian or
closest relative may within three days of receipt of such
notice petition the district court which has jurisdiction over
the facility for a hearing.
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(5) A hearing shall be conducted after such petition is so
filed. If the court makes the findings required for a commit-
ment to the Bridgewater state hospital, it shall order the
commitment of such person to the said hospital. When a
petition for hearing is filed prior to the transfer to the said
hospital, no such transfer shall occur except upon court order
for commitment issued under the provisions of this para-
graph. When a petition for hearing is filed after the transfer
to the said hospital, a person so transferred shall forthwith be
returned to the facility from which he was transferred unless
the court, within four days after the conclusion of the
hearing, issues an order of commitment under the provisions
of this paragraph.
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(c) At the time of transfer to the Bridewater state hospital
under the provisions of this section, the superintendent of the
facility from which the person is transferred shall transmit to
the commissioner of correction and to the medical director of
the said hospital a written statement setting forth the reasons
for transfer. A person shall not be retained at the said
hospital under the provisions of this section for a period which
exceeds sixty days (1) from the date of transfer if a court
order has not been issued under the provision of paragraph
(5) or (2) from the date of the issuance of a court order if a
court order has been issued under the provisions of paragraph
(6) unless prior to the expiration of such sixty day period the
medical director of the said hospital has requested the trans-
fer of a person to a facility or has petitioned the Brockton
district court for the further commitment of said person at
the said hospital. During such sixty day period, a person
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279 committed to the said hospital shall not have a right to a97

hearing except as authorized by paragraphs (a) and (5).
281 (d) If the medical director of the Bridgewater state hos-
-282 pital petitions the Brockton district court for an order of

commitment of a person retained therein for a sixty day283
if paragraph (a) or (6) and iflenod under the provisions

ssued, it shall be valid for a fivesuch order of commitment isK

ich five month period such personmonth perk86

shall not be entitled to anot ir hearing. If a person has not
xercised ring under the provisions of#

rt order of commitment under*paragraph {a) and {b), a cccoi

the provisions of this pe h shall not issue except after a
hearing.

Section 8. (a) Whenever the medical director of the292

Bridgewater state hospital c titles that any person retained)

iangerous by reason of mentalat the said hospital is not so
bilitv that strict securityir other mental di

at such person is in need of further care and
297 treatment in a facility of the department, the commissioner
298 of correction shall, with the approval of the commissioner o:

19 mental health, transfer such person to a facility designated
10 by the commissioner of the department.

301 (b) The commissioner of mental health shall transmit li
2 approval or disapproval of such request within thirty days of

303 the receipt of such request and, in the case of an approval,
304 such transfer shall be executed immediately. If the comxnis-
305 sioner disapproves the request, he shall request a hearing on305

the matter in the Brockton di306 strict court
The court shall dete: e whether or not the person is307

308 a fit subject for transfer. The person on behalf of whom such
request for transfer has been made, his guardian or nearest
■elative shall be given notice by the court of such hearing. If110

after the hearing on the petition the court determines that311
by reason of mental illness op^.the person is not so dangeroi312
trict security is required, butother mental disability that313
urther care and treatment in athat the person is in nee314

facility of the department, it shall order the person trans-
ferred to a facility of the department to be designated by the
department. If the court determines that the person is still so
dangerous by reason of mental illness or other mental dis-
ability that strict security is required it shall order that such

315
316
317
318
319
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320 person be further retained at the Bridgewater state hospital.
321 If the department does not petition for such hearing within
322 thirty days of the request for transfer by the commissioner of

correction, it shall be deemed to have approved the transfer,323
The provisions of sections ten and eleven shall not apply to a324
hearing conducted under the provisions of this section. A325
commitment to a facility under the provisions of this section326
shall be for the unexpired period of the court order under327

which the person was retained at the said hospital.328
329 Section 9. (a) When the superintendent of a facility

*330 determines that the discharge of any person retained at a
329

331 facility would create a likelihood of serious harm to the
332 person himself or to other people by reason of mental illness
333 or other mental disability, and when the provisions of thisor other mental disability

334 chapter require a court order for the commitment or further
335 retention of such person at a facility, the said superintendent

136 shall petition the district court of the judicial district wh
137 the facility is located for a court order of commitment of such

33S person
(b) When the medical director of the Bridgewater sta339

140 hospital determines that any person retained therein is so
dangerous by reason of mental illness or other mental dis-341
ability that strict security is required, and when the pro342
visions of this chapter require a court order for the further343
commitment or retention of such person at the said hospital344
the said medical director shall petition the Brockton district345
court for a court order of commitment346

(c) Upon receipt of a petition for an order of commitment347
of a person, the court shall notify the person, and his neares'348

relative or guardian of the receipt of such petition and of the349
right to request a hearing. Such notice shall also state that if350

351 a request for a hearing is filed with the court within fourteen
days of the giving of notice by the court, a hearing shall be352
held prior to the issuance of any such order for the purpose of

”354 determining whether such order shall be issued. Such notice
355 shall also state whether or

hearing after the issuance o:
not a person has a right to a
such order and, if he has such a
ithin which such right may be

356
right, the period of time
exercised.

3o7

358
359 Section 10. (a) In the sence of a request for a hearing
360 and on the basis of a petition filed under the authority of this
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361 chapter, the district court which has jurisdiction over a
362 facility may order the commitment of a person to such
363 fac
364 (6) In the absence of a request for a hearing and on the
365 basis of a petition filed under the authority of this chapter,
366 the district court which has jurisdiction over a facility, if
367 person is retained in a facility, or the Brockton district court,

>8 if a person is retained in the Bridgewater state hospital, may
369 order the commitment of a person to the said hospital.
370 (c) If a hearing has been requested, the district court shall*
371 not order the commitment of a person at a facility or shall*22

2 not renew such order unless it finds after a hearing that (1)
373 such person is mentally ill, mentally retarded or is otherwise
374 mentally disabled; and (2) the discharge of such person from
375 a facility would create a likelihood of serious harm to the
376 person himself or other people
377 ( d) The district court shall not order the commitment of a
378 person at the Bridgewater state hospital or shall not rener

379 such order unless it finds that (1) such person is mentally ill
380 or is otherwise mentally disabled; and (2) such person is so
381 dangerous to himself or to others that strict security is

nd (3) such person is not a proper subject for382 requii

383 commitment to any facility of the department.
384 Section 11. (a) If a hearing has been held in the district
385 court, any person aggrieved by an order or the renewal of an
386 order of such court for commitment or further commitment
387 at a facility or at the Bridgewater state hospital, or the

3.

388 nearest relative or guardian of such person on such person’s
389 behalf, shall have the right to appeal such order and the

findings made to support such order to the probate court390

391 provided that, petition for such appeal must be filed within
ive days of the issuance of such order. In an appeal to the192

probate court the order and findings of the district court may393
394 be introduced into evidence by either party and a hearing
395 shall be conducted.

(6) The probate court shall not confirm such order or the396
397 renewal thereof for the commitment of a person to a facility

unless the probate court finds after a hearing that a discharge398
399 of such person from a facility would create a likelihood of

serious harm to the person himself or to other people by rea-400
son of mental illness, mental retardation or other mental dis-401
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1

ability. As the basis for such confirmation, the probate court
shall make written findings as to the following: (1) that such
person is mentally ill, mentally retarded or is otherwise
mentally disabled, and the medical, psychiatric, psycho-
logical, social and other evidence upon which this determina-
tion is based; (2) that, in accordance with the definition of
likelihood of serious harm in section one of this chapter and
one or more of the applicable standards defined therein as
indicated by the court, the discharge of such person would
create a likelihood of serious harm to the person himself or to
other people by reason of such mental illness, mental retarda-
tion or other mental disability, and the medical, psychiatric,
psychological, social and other evidence upon which this
determination is based; and (3) any other issue or evidence
which the court deems relevant and necessary for inclusion in
such findings.
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(c) The probate court shall not confirm such order or the
renewal of such order for the commitment of a person to the
Bridgewater state hospital unless after a hearing it makes
written findings as to the following; (1) that such person is
mentally ill or otherwise mentally disabled and the medical,
psychiatric, psychological, social and other evidence upon
which this determination is based; (2) that in accordance
with the definition of likelihood of serious harm in section one
of this chapter and one or more of the applicable standards
defined therein as indicated by the court, the failure to retain
such person in strict security would create a likelihood of
serious harm to the person himself or to other people by
reason of such mental illness or other mental disability, and
the medical, psychiatric, psychological, social and other evi-
dence upon which this determination is based; (3) any other
issue or evidence which the court deems relevant and neces-
sary for inclusion in such findings; and (4) that such person
is not a proper subject for hospitalization at any appropriate
public facility.
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437 (d) A district court order for the commitment of a person

to a facility or to the Bridgewater state hospital shall remain
effective during the pendency of an appeal under the provi-
sions of this section and thereafter; provided, that such order
shall be void if not confirmed by the probate court under the

438
439
440
441
442 provisions of this section within ten days following the
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443 conclusion of the hearing required by this section; and
provided further, that a person who has been committed to444
the Bridgewater state hospital shall be ordered committed to445
a facility by the probate court if the probate court makes the446
findings required by paragraph (b) but is unable to make the447
findings required by paragraph (c).448

Section 12. (a) No person shall be retained at a facility or449
450 at the Bridgewater state hospital except under the provision
451 of section four (a), section six (a) (b ) and (c) and section

seven (a); except under a court order; or except during the452 OCVCII \Us} , CJVUCjJL/ UiiUCI <X tUUi I Ui UCI , Ui CAUCpi UUillig une

pendancy of a petition for a court order of commitment. A It
court order of commitment to a facility or to the Bridgewater

45
454

fate hospital shall be valid for the period stipulated in thi455
chapter or, if no such period is so stipulated, for one year456

(6) In the event of a commitment to a facility or to the457
458 Bridgewater state hospital for a period of less than one year.r:

a person or his nearest relative or guardian on behalf of such459
person, shall have a right to a hearing as is otherwise460

provided in this chapter. In the event of a commitment to a461
facility or to the Bridgewater state hospital for the period of462
one year a person, or his nearest relative or guardian on his463

iehalf, shall have464 behalf, shall have a right to a hearing which may be exercised
either (1) prior to the issuance of such order providing a465
request for a hearing is filed within fourteen days after the466
giving of notice by the court that a petition for commitment467

pending before such court or (2) if such right has not been468
exercised under clause (1), at any time after the issuance of469
such order during the valid period of such order; provided470
that there shall be a right to only one such hearing.471

(c) In the event a hearing has been requested under the472
provisions of clause two of paragraph (6), a court order of473
commitment to a facility or to the Bridgewater state hospital474
shall be invalid and not remain in effect unless it is renewed475
by the district court which has jurisdiction over such facility476
or the said hospital within seventeen days after a request for477
hearing has been filed with such court478

Section 13. Each person within the care of the department479
and each person at the Bridgewater state hospital under the480
provisions of this chapter shall be the subject of a periodic481
review under the supervision of the superintendent, if said482
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483 person is in a departmental facility, or of the medical director
484 if said person is at the Bridgewater state hospital, which shall
485 include, but not necessarily be limited to, (1) a thorough
486 clinical examination, (2) an evaluation of the legal compe-
487 tency of the person and the necessity or advisability of
488 having a guardian or conservator appointed, and (3) a
489 consideration of all possible alternatives to continued hos-
490 pitalization or residential care including, but not necessarily
491 limited to, a determination of the person’s relationship to the
492 community and to his family, or his employment possibilities,
493 and of available community resources, foster care and con-
494 valescent facilities. Said periodic review shall take place at
495 least upon admission, once during the first three months after
496 admission, once during the second three months after admis-
497 sion and annually thereafter. The superintendent or the
498 medical director at the Bridgewater state hospital shall give
499 written notice to said person and his nearest relative or
500 guardian at least three days before said review is to begin.
501 The social service department of the facility or of the
502 Bridgewater state hospital shall take part in the review and
503 may utilize community resources, including the area and
504 regional community mental health and mental retardation
505 programs. The results of each review shall become part of the
506 official record of the person reviewed.
507 Following the review of a mentally ill or mentally disabled
508 person he shall be discharged or placed on trial visit if he is
509 no longer in need of care and treatment as an inpatient; if
510 said person had been committed under a court order the
511 superintendent or the medical director of the Bridgewater
512 state hospital shall notify the committing court of the results
513 of the review and of the discharge or trial visit.
514 If the mentally ill or mentally disabled person is in need of
515 further care and treatment, the superintendent or said medi-
-516 cal director shall notify him and his nearest relative or
517 guardian of that fact, of his right to leave the facility or said
518 state hospital if he was not committed under a court orde
519 and of his right to request a hearing at appropriate times a:
520 provided in this chapter.
521 If said person was not committed under a court order and
522 does not choose further treatment as an inpatient, within
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523 fourteen days of said notification he shall be discharged or be
524 made the subject of a petition for a court ordered commit-
525 ment.
526 Following the review of a mentally retarded person he shall
527 be discharged or placed on interim community leave if he is
528 no longer in need of care as a resident; if the superintendent
529 determines that the person is in need of such care he shall
530 notify the person and his nearest relative or legal guardian
531 and shall discharge him or place him on interim community
532 leave unless application for his admission is made or renewed
533 pursuant to section four (a) of this chapter within fourteen &

534 days of said notification.
535 Section 14- (o) If the court having jurisdiction questions
536 whether a person is competent to stand trial or criminally
537 responsible by reason of mental illness, mental retardation or
538 other mental disability, it may, at any stage of the proceed-
539 ings after the return of an indictment or the issuance of a
540 criminal complaint against the person, order that an exarai-
541 nation of said person be conducted by one or more qualified
542 physicians. Whenever practicable, examinations shall be con-
543 ducted at the court house or place of detention where the
544 person is being held. When an examination is ordered, the
545 court shall provide the examining physician or physicians
546 with the legal criteria for determining competence to stand
547 trial and criminal responsibility.
548 (b) After the examination as described in paragraph (a),
549 the court may order that the person be hospitalized at a
550 public facility or, if such person is a male, at the Bridgewater
551 state hospital, for a twenty day period of observation and
552 further examination if the court has reason to believe that
553 such observation and further examination are necessary in
554 order to determine whether mental illness, mental retardation
555 or other mental disability have so affected a person so that he
556 is not competent to stand trial or not criminally responsible
557 for the crime or crimes with which he has been charged. If, £
558 before the expiration of such twenty day period, an exaniin-
559 ing qualified physician believes that observation for more
560 than twenty days is necessary, he shall so notify the court
561 and shall request in writing an extension of the twenty day
562 period, specifying the reason for which such further observa-
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563 tion is necessary. Upon the receipt of such request, the court
564 may extend the said observation period, but in no event shall
565 the period exceed forty days from the date of the initial court
566 order of hospitalization.
567 (c) At the conclusion of the said observation period, the
568 examining qualified physician or physicians shall forthwith
569 give to the court written, signed reports of their findings
570 including the clinical findings bearing on the issues of com-
-571 petence to stand trial and criminal responsibility. Such
572 reports shall also contain an opinion, supported by clinical
573 findings, as to whether the defendant is in need of the

* 574 treatment and care offered by the department.
575 (d) Within five days after the receipt of such report, the
576 court shall make a finding on the issue of whether the
577 defendant is competent to stand trial. Notice of such finding
578 shall be sent to the defendant, his nearest relative or guar-
-579 dian, and his counsel. If the court orders or if the defendant
580 or any other person on his behalf within a reasonable time
581 requests a hearing on such finding, a hearing shall be held by
582 the court within fourteen, days of the date such finding or
583 such request has been made. In all such hearings, the defen-
-584 dant shall have the right to be represented by counsel and
585 may present independent medical testimony. If the defendant
586 is found to be indigent, counsel shall be appointed by the
587 court and an independent psychiatric examination, if
588 requested by counsel, shall be provided by the court.
589 (e) After a finding of guilty on a criminal charge, and
590 prior to sentencing, the court may order a psychiatric exami-
-591 nation or a period of observation in a facility, or at the
592 Bridgewater state hospital if the court determines that strict
593 security is required and if such person is a male. The purpose
594 of such observation or examination shall be to aid the court
595 in sentencing. Such period of observation or examination
596 shall not exceed forty days.

£ 597 (/) In like manner to the proceedings under paragraphs
598 (a), ( b ) and (c) of this section, a juvenile court may order a
599 psychiatric examination or a period of observation for an
600 alleged delinquent in a facility to aid the court in its
601 disposition. Such period of observation shall not exceed forty
602 days.
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603 Section 15. (a) The court having jurisdiction over the
604 criminal proceedings may order that a person who has been
605 found incompetent to stand trial or not guilty by reason of
606 mental illness or other mental defect in such proceedings be
607 hospitalized at a facility for a period of forty days for
608 observation and examination; provided that, if the defendant
609 is a male and if the court determines that he is so dangerous
610 to others by reason of mental illness, or other mental defect
611 that strict security is required, it may order such hospitaliza-
-612 tion at the Bridgewater state hospital; and provided further,
613 that the combined periods of hospitalization under the pro-
-614 visions of this section and section fourteen (6) shall not ex-
-615 ceed fifty days.

616 ( b) Prior to the expiration of the period of examination
617 authorized under the provisions of paragraph (a) or within
618 five days after the finding that a person is not guilty by
619 reason of mental illness or other mental defect or incompe-
-620 tent to stand trial a district court of the county within which
621 the criminal proceedings were brought shall hold a hearing to
622 determine whether such person should be committed to a
623 facility or to the Bridgewater state hospital. If such court
624 finds that such person is mentally ill, mentally retarded or is
625 otherwise mentally disabled and that the failure to retain
626 such person at a facility would create a likelihood of serious
627 harm to the person himself or to other people, it shall order
628 the commitment of such person to a facility. If such court
629 additionally finds that such person is so dangerous to himself
630 or to other people that strict security is required and that
631 such person is not a proper subject for commitment to any
632 facility of the department it shall order the commitment of
633 such person to the Bridgewater state hospital. An order of
634 commitment under the provisions of this paragraph shall be
635 valid for six months.
636 (c) Notwithstanding the provisions of section eleven, any
637 person aggrieved by such order of commitment to a facility or

638 to the Bridgewater state hospital shall have the right to
639 appeal such order and the findings made to support such
640 order only to the superior court; provided that, if there is a
641 sitting of the superior court in the county within which the
642 alleged crime or crimes occurred at the time such appeal is
643 filed, such appeal shall be filed with the court so sitting. If
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such court makes the findings required by paragraph (o) of
section eleven, it shall confirm the district court order of
commitment to a facility and if such court makes the findings
required by paragraph (6) of said section it shall confirm the
district court order of commitment to the Bridgewater state
hospital. If the district court has ordered the commitment of
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a person to the said hospital and if the superior court is able
to make the findings required by paragraph (a) of said
section but unable to make the findings required by para-
graph (5) of said section, it shall order the commitment of a
person to a facility for a period of six months.
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*654
(d) The district attorney for the district within which the

alleged crime or crimes occurred shall be notified of any
hearing conducted for a person under the provisions of this
section or any subsequent hearing for such person conducted
under other provisions of this chapter and shall have a right
to be heard at such hearings. The said district attorney shall
have the same right as such person to appeal a district court
decision to the superior court or, in the case of subsequent
district court hearings under other provisions of this chapter,
to the probate court.
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(e) Any person committed to a facility under the provi-
sions of this section may be restricted in his movements to
the buildings and grounds of the facility at which he is
committed by the court which ordered the commitment. Such
restrictions shall not be removed while such person is com-
mitted to a facility under the provisions of this section or
under any other provision of this chapter except with the
approval of the court imposing such restrictions or with the
approval of the district court which has jurisdiction over the
facility wherein such person is retained. In the event the
superintendent communicates his intention to remove such
restrictions in writing to the court which has jurisdiction over
the facility and the court which imposed the restrictions and
in the event neither court makes written objection thereto
within fourteen days of the receipt of such communication,
such restrictions shall be removed by the superintendent.
Notwithstanding the provisions of section thirteen no person
initially committed to a facility or to the Bridgewater state
hospital under the provisions of this section shall be dis-
charged from the said hospital or from a facility of the
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department unless the medical director of the said hospital or685
the superintendent of such facility requests a hearing in the686

687 court which has jurisdiction over such facility or the said
hospital and unless such court is unable to make the finding;688

required by section eleven (a) in the case of a person689

committed to a facility or section eleven (6) in the case of a690
person committed to the said hospital. Nothing in this section691
shall be construed as restricting the right of the said medical69:

693 director to transfer a person from the said hospital to a
facility; provided that such person shall not be discharged694

695 ■om a facility except under the provisions of this section.
696 Section 16. (a) The periodic review of a person found
697 incompetent to stand trial shalrail include a clinical opinion
698 with regard to the person’s competence to stand trial, which
399 opinion shall be noted in writing on the patient’s record.

700 After each such periodic review the superintendent of such
701 facility or medical director of the Bridgewater state hospital

shall give written notice to the person of his right to petition702
703 for a hearing in the court which has jurisdiction over the

criminal proceedings on the issue of competence to stand trial704
705 and shall assist the person to so petition if he so elects, and

shall forthwith forward a copy of such written notice to such706
707 court. If after such hearing such person is found to be still

ncompetent to stand trial, no new hearing on the issue shall708
3e required within a year except by request of the superin709
tendent of a facility or the medical director of the Bridge-710

711 water state hospital or by order of the court.
(6) If a person is found incompetent to stand trial, the712

court shall enter the date of the expiration of the period of713
time equal to the time of imprisonment which the person714
would have had to serve prior to becoming eligible for parole715
if he had been convicted of the most serious crime with which716
he was charged in court prior to such hospitalization and717
sentenced to the maximum sentence he could have received718
therefor where applicable, the provisions of sections one hun-719
dred and twenty-nine, one hundred and twenty-nine A,720
one hundred and twenty-nine B and one hundred and twenty-721

722 nine C of chapter one hundred and twenty-seven shall be
723 applied to reduce such period of time. On the final date of

such period, the court shall dismiss the criminal charges724
against such person.725
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726 (c) If either a person or counsel of a person who has been
727 found to be incompetent to stand trial believes that he can
728 establish a defense of not guilty to the charges pending
729 against the person other than the defense of not guilty by

reason of insanity he may request an opportunity to offer a730
defense thereto on the merits before the court having crimi-731

732 nal jurisdiction. The court may require counsel for the
13 defendant to support the request by affidavit or other evi-

734 dence. If the court in its discretion grants such a request, the
735 evidence of the defendant and of the commonwealth shall be
736 heard by the court sitting without a jury. If after hearing

;uch petition the court finds a lack of probable cause it shall737
dismiss the indictment or other charges or find them defective738

739 or insufficient and order the release of the defendant from
criminal custody.740

741 (d) Notwithstanding any findings of incompetence to
;and trial under the provisions of this chapter, the court742

having jurisdiction may, at any appropriate stage of th743
criminal proceedings, allow a defendant to be released with744
or without bail.745

If the court determines that a defendant in a criminal746
proceeding for a misdemeanor is in need of the treatment and747

748 care of the department, it may dismiss the criminal charges
749 against the defendant and permit the defendant to be hos-

pitalized at a facility in accordance with the provisions of750
751
752 (/) In the event a person has been found competent to
753 stand trial but requests continued care and treatment during
752

754 the pendency of the criminal proceedings against him and the
755 superintendent of a facility agrees to provide such care and
756 treatment, the court may permit the further hospitalization
757 of such person at such facility.

Section 17. (a) If the person in charge of any place of/58

detention within the commonwealth has reason to believe759
760 that any prisoner under sentence therein is in need of
761 hospitalization at a facility by reason of mental illness or
762 other mental disability, he shall cause such prisoner to be

examined at such place of detention by a physician or763
physicians designated by the department as qualified to764
perform such examination. The qualified physician or physi-765
cians shall report the results of the examination to the dis-766

section four (a).
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trict or superior court having jurisdiction over the place of
detention. Such report shall include an opinion with reasons
therefor as to whether the prisoner is in need of hospitaliza-
tion at a mental health facility by reason of mental illness or
other mental disability. The court which receives such report

767
76S
769
770
771

may order the prisoner to be taken to a facility or, if a male,
to the Bridgewater state hospital to be received for examina-
tion and observation for a period not to exceed thirty days.
After completion of such examination and observation, a
written report shall be sent to such court. Such report shall
be signed by the physician or physicians conducting such
examination and shall contain an evaluation, supported by

772
773
i /4

I / o

776
111

778

r the prisoner is in need of further
■ility or, if a male, the Bridgewater
)f mental illness or other mental

clinical findings, of whethe
treatment and care at a fa
state hospital by reason

779
780
781

of the receipt of such report theability. Within ten dav782
783 court shall make a finding on whether the prisoner is in need
784 of further hospitalization and may order such hospitaliza-
785 tion; provided, however, that no order for further hospital-
786 ization shall be final unless and until the prisoner is accorded
787 reasonable notice and an opportunity for a hearing on such
788 order. A copy of such notice shall also be sent to the nearest
789 relative or guardian of the prisoner. If the prisoner requests
790 such hearing, it shall be given by the court. In all such
791 hearings, the prisoner may be represented by counsel and
792 may present independent medical testimony. If the prisoner
793 is found to be indigent, counsel shall be appointed by the
794 court and an independent psychiatric examination, if
795 requested by counsel for the prisoner, shall be provided by
796 the court. The prisoner may be present at the hearing,
797 subject to the discretion of the court. After such hearing, or if
798 no hearing is requested, if the court finds that the prisoner is
799 not mentally ill or otherwise mentally disabled or is not in
800 need of hospitalization the court shall forthwith cause the
SOI prisoner to be returned to the place of detention from which
802 he was transferred. If at any time during such continued
803 hospitalization under the provisions of this section it shall be
804 determined by the superintendent or other head of the
805 facility or the medical director of the Bridgewater state
806 hospital, as the case may be, that the prisoner is no longer in
807 need of care and treatment he shall so notify the court. He
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808 shall also notify the person in charge of the place of detention
809 from which the prisoner had been transferred, who shall
810 thereupon and within ten days cause the prisoner to be
811 returned to such place of detention, there to remain pursuant
812 to the original sentence, computing the time of his residency
813 in the facility or the Bridgewater state hospital as time
814 served under such sentence. No provision of this chapter,
815 other than the provisions of this paragraph, relating to the
816 commitment or transfer of persons to facilities or the Bridge-
817 water state hospital or the judicial review of the commitment

18 or transfer of persons shall be applicable to a commitment818

819 under the provisions of this paragraph. A court ordering the
commitment of a person to a facility may restrict such person820

821 to the buildings and grounds of such facility. The superin-
tendent of a facility may remove such restrictions only with82:

823 the written approval of the court imposing such restric-
824 tions.
825 (6) At the commencement of hospitalization under the
826 provisions of paragraph (a) the department of corrections

shall enter in the patient record of such prisoner the date of827
828 the expiration of the sentence of the prisoner. Where appli-

cable, the provisions of sections one hundred and twenty-829

830 nine, one hundred and twenty-nine A, one hundred and
831 twenty-nine B and one hundred and twenty-nine C of
832 chapter one hundred and twenty-seven may be applied to
833 reduce such sentence, and on such date the prisoner shall be
834 discharged; provided, however, that if the superintendent or

or the medical director of theother head of a facility
Bridgewater state hospital
the prisoner would create a
prisoner himself or to other

835
determines that the discharge of
likelihood of serious harm to the
people by reason of the prisoner’s

836
837

838
mental illness or other mental disability, he shall petition the
district court having jurisdiction over the facility prior to the
date of expiration to order the commitment of such person to
a facility under the provisions of this chapter other than
paragraph (a).

839
840
841
842
843

Section 18. In order to determine the mental condition of
any party or witness before any court of the commonwealth,
the presiding judge may, in his discretion, request the
department to assign a physician designated by the depart-

844
845
846
847
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ment as qualified for such purposes, who, if assigned shall
make such examinations as the judge may deem necessary.

848
849

Section 19. (a) The governor may upon demand deliver to
the executive of any other state any person who has escaped
from an institution for the mentally ill or mentally disabled
to which he has been committed under the laws of such state,
and who may be dangerous to the safety of the public, or may
upon application appoint an agent to demand of the execu-
tive authority of any other state any person who has escaped
from an institution in this commonwealth. Such demand or
application shall be accompanied by an attested copy of the
commitment and sworn evidence of the superintendent or
manager of the institution stating that the person demanded
has escaped from such institution, and by such further
evidence as the governor requires.

850
851
852
853
854
855
856
857
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860
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862

(b) If the governor is satisfied that the demand made upon
him under the preceding paragraph conforms to law and
ought to be complied with, he shall issue his warrant under
the seal of the commonwealth to an officer authorized to
serve warrants in criminal eases, directing him at the expense
of the agent who makes the demand, and at a time designated
in the warrant, to deliver custody of such person to such
agent.

863
864
865
866
867
868
869
870 'S'

(c) A person arrested upon such a warrant shall not be
delivered to the agent of another state until he has been
notified of the demand for his surrender and has had an
opportunity to apply for a writ of habeas corpus, if he claims
such right of the officer making the arrest. If the said writ is
applied for, notice thereof and of the time and place of
hearing shall be given to the attorney general or to the district
attorney for the district where the arrest is made. An officer
who delivers such person in his custody upon such warrant to
such agent for rendition without having complied with this
section shall forfeit not more than one thousand dollars.
Pending the determination of the court upon an application
for the said writ, the person shall be detained in custody in a
suitable institution for the mentally ill.

871
872
873
874
875
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877
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879
880
881
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Section 20. Any person who transports a mentally ill,
mentally disabled or mentally retarded person to or from a
facility for any purpose authorized under this chapter shall
not use any restraint which is unnecessary for the safety of

885
886
887
888
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the person being transported or other persons likely to come
in contact with him.

889
890

In the case of persons being hospitalized under the provi-
sions of section six of this chapter, the applicant shall autho-
rize practicable and safe means of transport, including, where
appropriate, departmental or police transport. Each female
patient being transported shall be accompanied by a female
agent, nurse or attendant.

891
592

893
894
895
896

In the case of inpatients or residents in facilities of the
department, restraint may be used only in cases of the
occurrence of, or serious threat of, extreme violence, personal
injury, or attempted suicide; provided, however, that written
authorization for such restraint is given in advance by the
superintendent or by a physician designated by him for this
purpose. In emergencies, if the superintendent or the desig-
nated physician is not available, non-chemical means of
restraint may be used; provided, however, that said use is
reported to the superintendent or to the designated physi-
cian within eight hours of said use. Any use of restraint shall
be reviewed at least every eight hours by said superintendent
or physician, who shall authorize in writing its Continuation
or cessation and shall make a written record of the reasons for
any such use and of his review.

897
S9B

899
900
901
902
903
904
905
906
907
908
909
910
911

Section 21. Physicians and police officers shall be immune
from civil suit for damages for restraining, transporting,
applying for the admission of or admitting any person to a
facility, providing said physician or police officer acts pur-
suant to the provisions of this chapter.

912
913
914
915
916

Section 22. Any mentally ill or mentally disabled person in
the care of the department under the provisions of this
chapter shall be provided with stationery and postage in
reasonable amounts and shall have the right to have his
letters forwarded unopened to the governor, to his personal
physician, his attorney, his clergyman, and to any court. The
superintendent may open and restrict the forwarding of any
other letters written by said person when in said person’s best
interest.

917
918
919
920
921
922
923
924
925
926 A mentally ill or disabled person shall have the right to be

visited at all reasonable times by his personal physician, his
attorney, and his clergyman, and the right to be visited by
other persons unless the superintendent determines that a

927
928
929
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visit by any of said other persons would not be in the best
interest of the mentally ill or disabled person.

930
931

A mentally retarded person shall have free and unrestricted
mailing privileges.

932
933

A mentally retarded person shall have the right to be
visited at any time by anyone unless he is ill or incapacitated
and the superintendent determines that such a visit would

934•V:r

936
ot be in the best interest of the mentally retarded person.937
Section 23. (a) The superintendent may place at board in a

suitable family or in any institution or private home estab-
lished or maintained as provided in section twenty-nine of
chapter nineteen or in a place in this commonwealth or
elsewhere any patient in such facility who is in the charge of
the department. The cost to the commonwealth of the board
of such patients supported at the public expense shall not
exceed a weekly amount for each patient as determined by
the rate setting commission under sections thirty K to thirty
P, inclusive, of chapter seven, which amount shall not exceed
the weekly cost of maintaining any such patient in a state
facility. The department shall have the same authority in the
case of patients directly committed to it.

938
939
940
941
942
943
944
945
946
947
948

949
950

(6) The superintendent may place at board, under direc-
tion, in approved private homes, with provisions for occupa-
tional therapy, such patients under supervision as he believes
will be benefited from a period of training therein. The
number of patients so placed shall be approved by the
department. The cost to the commonwealth of the board of
such patients supported at public expense shall not be limited
by the amount set in accordance with paragraph (a).

951
952
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(c) The bills for the support of persons who are placed at
board in families by the department shall be payable monthly
by the commonwealth and shall be audited by said depart-
ment, which shall, at the end of each month, present to the
comptroller a schedule of all such bills incurred, and shall
keep a register in such form that the comptroller shall be able
to verify the schedule.

959
960
961
962
963
964
965

(d) The department shall cause to be removed to a state
facility used wholly or in part for the care of the mentally ill
or mentally retarded or to a better boarding place all persons
who, upon visitation, are found to be abused, neglected or
improperly cared for when placed at board in families. It may

966
967
968
969
970
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permit any boarder temporarily to leave custody as a men-
tally ill person or residence as a mentally retarded person in
charge of his guardian, relatives, friends or by himself, for a
period not exceeding one year, and may receive him again
into such custody or residence when returned by such guar-
dian, relatives, friends or upon his own application, within
such period, without any further order of commitment, and
may during such temporary absence assist in his maintenance
to an amount not exceeding three dollars and twenty-five
cents a week.

971
972
973
974
975
976
977
978
979
980

Section 2J+. No person shall be deemed to be incompetent
to manage his affairs, to hold professional or occupational or
vehicle operators licenses or to make a will solely by reason of
his admission in any capacity to the treatment or care of the
department or to any public or private facility, nor shall
departmental regulations restrict such rights.

■f 981
982
983
984
985
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Section 25. In addition to the review under section thirteen
of this chapter, whenever the superintendent has reason to
believe that a person who has been under the care of the
department as in inpatient or resident for more than six
months, who is not under guardianship or conservatorship, is
unable to care for his personal property, he shall promptly
investigate the matter and make a written record of the name
and last known residential address of such person, the name
and address of the nearest relative of such person if known,
or, if not known, the name and address of the person with
whom such person last resided. Such record shall also contain
the nature, income and probable value of the person’s prop-
erty. If the superintendent is satisfied that such person is not
able to care for his property adequately, he shall (1) if he
determines that such property exceeds one thousand dollars
in value or that it would otherwise be appropriate for a
guardian or conservator for such person to be appointed,
cause the appropriate petitions to be filed with the probate
court having jurisdiction; or (2) if he determines that such
property does not exceed one thousand dollars in value and
that it would not otherwise be appropriate for a guardian or
conservator for such person to be appointed, arrange for the
most appropriate disposition of the property. In the latter
case, the superintendent shall have the power to sell, liqui-
date or otherwise dispose of such property; provided, how-
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ever, that not less than thirty days prior to such disposition
he shall cause a copy of the aforementioned record together
with a statement of his intended disposition to be sent to
such person, relative or other friend. If such person, relative
or other friend does not within such thirty day period send to
the superintendent a written objection to such disposition,
the property may be disposed of as hereinabove provided for
the benefit of the person. If such person, relative or friend so
objects, the superintendent shall cause the appropriate peti-
tions for the appointment of a guardian or conservator to be
filed with the probate court having jurisdiction. Prior to
taking any action under the provisions of this section, the
superintendent shall consult with the professional staff of the
hospital and shall take into account the clinical effects of
such disposition of a person’s property, and shall determine
that such disposition is in the best interests of the person.

1012
1013
1014
1015
1016
1017
1018
1019
1020
1021
1022
1023
1024
1025
1026
1027

Funds received as a result of such disposition shall be
deposited in accordance with the provisions of subsection (a)
of section twenty-six. The superintendent shall make and
maintain complete records of all dispositions of property
made under the provisions of this section and shall file a copy
of each such record with the other records of the department
relating to the person whose property has been so disposed of.
The superintendent may take such other steps as he deems
necessary to protect the financial security of such inpatient
or resident. If a guardian or conservator is appointed for a
person who is an inpatient or resident at a facility of the
department, the approval by the superintendent of any
accounts filed in a probate court by the guardian or con-
servator shall dispense with the need for the appointment of
a guardian ad litem, if such appointment would otherwise be
required by law.

1028
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1035
1036
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1038
1039
1040
1041
1042
1043
1044 Section 26. (a) The superintendent may deposit in any

bank organized and existing under the law's of the common-
wealth funds belonging to persons who are inpatients or
residents at such facility, funds deposited by relatives or
friends of such persons, and other funds belonging to such
persons. Such funds shall be held in trust or used for the
benefit of such persons. The superintendent may endorse for
deposit with such funds, only checks which do not exceed five
hundred dollars in value payable to such persons who are

1045
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unable or refuse to endorse such checks for the purpose of
depositing them. Upon request of any such person, or the
nearest relative, guardian or conservator of such person, the
superintendent shall render a complete written account of all
funds which are held in trust for the person. Upon the
discharge of a person, the department shall render such an
account of and shall pay over to such person all such funds
which it holds in trust for him.

1053
1054
1055
1056
1057
1058
1059
1060

(6) So much of any funds held in trust by the superinten-
dent for any persons who have been discharged from or who
have otherwise left any facility of the department, or the
custody of the department, and such funds amounting to less
than one thousand dollars belonging to persons who have
died, which shall have remained unclaimed for more than
seven years, shall be paid by the superintendent to the state
treasurer to be held subject to being paid to the person
establishing a lawful right thereto, with interest at the rate of
five per cent per annum from the time when it was so paid to
the state treasurer to the time when it is paid by him to such
person; provided, however, that the department shall first be
paid from such funds for any sum due it for charges to the
person for whom such funds were originally deposited, and
provided further that if such amount does not exceed fifty
dollars, the superintendent may pay such sum to the state
treasurer immediately. The balance of such funds, after six
years from the date when such funds were paid to the state
treasurer, may be used as a part of the ordinary revenue of
the commonwealth. Any person may, however, establish his
claim to such funds after the expiration of such six year
period and any claim so established shall be paid from the
ordinary revenue of the commonwealth. Any person claiming
a right to funds deposited with the state treasurer under this
section may establish the same by a petition to the probate
court; provided, however, that in cases where claims amount
to less than fifty dollars, the claims may be presented to the
comptroller who shall examine the same and allow and
certify for payments such as may be proved to his satisfac-
tion. The public administrator shall be notified when there
exist funds in excess of one thousand dollars belonging to a
deceased person who has been an inpatient or a resident of a
facility of the department.
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(c) If a person is discharged from or otherwise leaves a
facility of the department while he is liable to the department
for any charges and there is in the custody of the superin-
tendent a bank book representing a deposit account in a bank

1094
1095
1096
1097

as defined in section one of chapter one hundred and sixty-
seven in the petient’s name which is unclaimed during the
two-year period following the date of such discharge or other
leave, the superintendent may present said bank book to such
bank accompanied by an affidavit stating (1) the name of
such person, (2) the dates upon which such person was
admitted to and discharged from or otherwise left such
facility or the supervision of the department, (3) the amount
of money for which the said person is liable to the depart-
ment, (4) that the said bank book belongs to said person, (5)
that it has been in the custody of the superintendent and has
been unclaimed for more than two years, and (6) a diligent
search has been made to find the person or persons entitled
thereto; and demanding payment from the balance of such
bank accouni an amount not in excess of the amount due to
the department by such person. Thereupon such bank shall
pay the department the amount so requested in said affidavit
and shall endorse such payment upon such bank book, with
specific reference to this section and shall return such bank
book to the superintendent. Payment to the department
under the provisions of this section shall discharge the bank
of liability to the owner of said property, or any person
claiming under him, to the extent of such payments.
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( d ) Personal property belonging to or deposited for the
benefit of any persons who have been discharged from or who
have otherwise left any facility or the custody of the depart-
ment, or who have died, which shall have remained un-
claimed for more than one year shall be sold, or if without
value, otherwise disposed of by the superintendent; provided,
however, that not less than thirty days prior to such disposi-
tion the superintendent shall send notice of the intended sale
or disposition of such property to the person at his last
known residential address, to the nearest relative or guardian
or conservator of such person or the person with whom such
person last resided. If such person, relative or other person
does not within such thirty day period object to such sale or
disposition, the department may sell or dispose of the prop-
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1135 erty in accordance with its regulations. Funds received as a
1136 result of such sale or disposition shall be disposed of in
1137 accordance with the provisions of subsection (6) of this

1139 Section 27. (a) In cooperation with other state depart-
1140 ments and agencies the department shall cause to be given to
1141 persons under its care instruction and education as may be
1142 appropriate for such persons to undertake, especially persons
1143 who are unable to engage in programs for patient-trainees.
1144 (6) In cooperation with other state departments and
1145 agencies the department shall cause to be established at each
1146 facliity programs for persons under its care who would be
1147 assisted by performing work in or about such facility. The
1148 department shall pay or credit such trainee for work per-
1149 formed by him under said program in accordance with
1150 payment schedules established by the department in its

the commissioner of adminis-1151 regulations and approved by
1152 tration.
1153 (c) The department may permit the sale of the work

products of any person under its care on such conditions as it
shall determine. The department shall also determine the
price for which said goods may be sold, and the portion, if
any, of the proceeds of each such sale which shall be returned
to the commonwealth to reimburse it for its costs in connec-
tion therewith. The balance of the proceeds of any such sale
shall be held in trust in accordance with the provisions of
subsection (o) of section twenty-six of this chapter.

1154
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Section 28. Any person in the full-time care of the depart-
ment who is absent for less than six months without
authorization consistent with the provisions of this chapter,
the regulations of the department, or the rules of said facility,
may be returned by a police officer or other person designated
by the superintendent. This section shall not apply to persons
who have been found not guilty of a criminal charge by
reason of insanity nor to persons who have been found
incompetent to stand trial on a criminal charge.
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1138 section

Section 29. Medicine and drugs shall be furnished free of
charge to any patient at the outpatient clinic of a facility of
the department who, in the opinion of the head of the facility
or his representative, is indigent and requires them. For the
purposes of this section, the determination as to whether the

1171
1172
1173
1174
1175



HOUSE —No. 5021. [Feb.42

t

*

patient is indigent shall be final; provided, however, that all
medicines and drugs furnished a patient who meets the
eligibility requirements for medical assistance under chapter
one hundred and eighteen E shall be provided in accordance
with the provisions of that chapter.

1176
1177
1178
1179
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Section 30. The department may make charges for the care
of any person in its facilities at rates established by the rate
setting commission. The charges may be recovered from said
person, his guardian or conservator, from the husband or wife
of said person, from his father or mother, or from his adult
child; provided, however, that said person shall be entitled to
retain one thousand dollars in cash or personal property.
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The first paragraph of this section shall not apply to
defendants in pending criminal proceedings, or to prisoners
under sentence, or to persons retained under court order as a
result of being determined not guilty by reason of insanity or
incompetent to stand trial.
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Section 31. All necessary expenses attending the apprehen-
sion, examination, hearing, commitment or delivery of a
mentally ill or disabled person, or an alleged alcoholic shall
be allowed and certified by the judge if said person is com-
mitted pursuant to this chapter and presented as often as
once a year to the county commissioners of the county in
which said person was committed, who shall examine and
audit the same. Necessary expenses attending the apprehen-
sion, examination or hearing of any person sought to be
committed pursuant to this chapter but not so committed,
shall be so presented, examined and audited if they have been
allowed in the discretion of the judge and certified by him.
All expenses certified, examined and audited as provided in
this section shall be paid by the proper county. Such expenses
shall be repaid to the county paying them by the county, if
any, of which the person apprehended, examined, heard,
committed or delivered is an inhabitant; but if said person is
an inpatient or resident of a facility or institution of any
department of the commonwealth at the time said expenses
are incurred, said expenses shall be repaid to the county
paying them by the county of which said person was an
inhabitant at the time of his admission or commitment to
said facility or institution, or, if he was not an inhabitant of
any county, by the county from which he was sent to said
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facility or institution. If application is made for the commit-
ment of a person whose expenses and support are not to be
paid by the commonwealth, the said expenses shall be paid
by the applicant or by a person in his behalf. The compensa-
tion of the physicians and officers taking part in the com-
mitment or admission of persons to facilities in accordance
with this chapter shall be as follows: The fee for each
physician making an authorized mental examination and for
making a written report thereon to the court, or for making a
medical certificate, shall be seven dollars, and twenty cents
for each mile traveled one way or such other rate as may be
set by the rate setting commission under sections thirty K to
thirty P of chapter seven. Any physician required to appear
before a judge or justice in any commitment proceedings, in
which such physician has made an examination, shall receive
a fee of four dollars, and twenty cents for each mile traveled
one way for such appearance before the court, or such other
rate as may be set by the rate setting commission under
sections thirty K to thirty P of chapter seven. The fees for
officers serving process shall be the same as are allowed by
law in like cases.
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Section 32. (a) The judgment or order of commitment by a
court of competent jurisdiction of another state or of the
District of Columbia, committing a person to the Veterans
Administration or other agency of the United States govern-
ment for care or treatment shall have the same force and
effect as to the committed person while in this common-
wealth as in the jurisdiction in which is situated the court
entering the judgment or making the order; and the courts of
the committing state, or of the District of Columbia, shall be
deemed to have retained jurisdiction of the person so com-
mitted for the purpose of inquiring into the mental condition
of such person, and of determining the necessity for con-
tinuance of his restraint. The law of the committing state or
district shall govern with respect to the authority of the chief
officer of any facility of said Veterans Administration or of
any institution operated in this commonwealth by any other
agency of the United States to retain custody of, or transfer,
trial visit, or discharge, the committed person.
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commitment of a person it is determined after such adjudica-1257
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tion of the status of such person as may be required by law
that such person is eligible for care or treatment by the
Veterans Administration or other agency of the United States
government, the court, upon receipt of a certificate from said
Veterans Administration or such other agency showing that
facilities are available and that such person is eligible for care
or treatment therein, may commit such person to said Vet-
erans Administration or other agency. Upon commitment,
such person, when admitted to any facility operated by any
such agency within or without this commonwealth shall be
subject to the rules and regulations of said Veterans Adminis-
tration or other agency in so far as they are not inconsistent
with the rules of the department and the provisions of this
chapter. The chief officer of any facility of said Veterans
Administration or institution operated by any other agency
of the United States to which the person is so committed
shall, with respect to such person, be vested with the same
powmrs and duties as the department with respect to reten-
tion of custody, transfer, parole or discharge.
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(c) Upon receipt of a certificate of said Veterans Adminis-
tration or such other agency of the United States that facili-
ties are available for the care or treatment of any person com-
mitted prior to the effective date of this section to any
facility of the department, the department or the committing
court may cause the transfer of such person to said Veterans
Administration or other agency of the United States for care
or treatment. Upon effecting any such transfer, the com-
mitting court or proper officer thereof shall be notified thereof
by the transferring agency. No person shall be transferred to
said Veterans Administration or other agency of the United
States if he is confined pursuant to conviction of any felony
or misdemeanor or if he has been acquitted of the charge
solely on the ground of insanity, unless prior to transfer the
court or other authority originally committing such person
shall enter an order for such transfer after appropriate
motion and hearing. Any person transferred as provided in
this subsection shall be deemed to be committed to said
Veterans Administration or other agency of the United States
pursuant to the original commitment.
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Section S3. For the purposes of this section, “alcoholic”
shall mean a person who chronically or habitually consumes
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1299 alcoholic beverages to the extent that (1) such use substan-
1300 tially injures his health or substantially interferes with his
1301 social or economic functioning, or (2) he has lost the power
1302 of self-control over the use of such beverages
1303 A police officer or a physician may petition in writing any
1304 district court for an order of commitment of a person who he
1305 has reason to believe is an alcoholic. Upon receipt of a
1306 petition for an order of commitment of a person and any
1307 sworn statements the court may request from the petitioner,
1308 the court shall immediately schedule a hearing on the peti-
1309 tion and shall cause a summons and a copy of the application
1310 to be served upon the person in the manner provided by
1311 section twenty-five of chapter two hundred and seventy-six.
1312 The person shall have the right to be represented by legal
1313 counsel and may present independent expert or other testi-
1314 mony. If the court finds the person indigent, it shall imme-
1315 diately appoint counsel. The court may order an independent
1316 clinical examination by a qualified physician and shall do so
1317 if requested by counsel for said person.
1318 If, after hearing, the court finds that said person is an
1319 alcoholic and that there is a liklihood of serious harm as an
1320 result of his alcoholism, it may order such -person to be
1321 committed for a period not to exceed fifteen days. Such
1322 commitment shall be for the purpose of inpatient care in
1323 public or private facilities approved by the department of
1324 public health or the department of mental health for the care
1325 and treatment of alcoholism. The person may be committed
1326 to the Massachusetts correctional institution at Bridgewater,
1327 if a male, or Framingham, if a female, provided that there are
1328 no suitable facilities available elsewhere and provided, fur-
1329 ther, that the person so committed shall be housed and
1330 treated separately from convicted criminals. A person so
1331 committed may be released prior to the expiration of the
1332 period of commitment upon determination by the superin-
1333 tendent of a departmental facility or the medical director of
1334 Bridgewater state hospital that release of said person will not
1335 result in a likelihood of serious harm. Said person shall be
1336 encouraged to consent to further treatment and shall be
1337 allowed voluntarily to remain under commitment for such
1338 purposes. The department of mental health, in conjunction
1339 with the department of public health, shall maintain a roster
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of public and private facilities available for the care and
treatment of alcoholism and shall make it available to the
district courts of the commonwealth on a monthly basis.
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Nothing in this section shall preclude any public or private
facility for the care and treatment of alcoholism including the
separated facilities at the Massachusetts correctional institu-
tions at Bridgewater and Framingham from treating persons
on a voluntary basis.
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Section 34- The department shall keep records of the
admission, treatment and periodic review of all persons
admitted to facilities under its supervision. Such records shall
be private and not open to public inspection provided,
however, that (1) a court may order disclosure or inspection
whether or not in connection with pending judicial proceed-
ings, (2) the commissioner may allow the attorney of a
patient or resident to inspect records of said patient or
resident if requested to do so by the attorney, and (3) the
commissioner may permit inspection or disclosure when in
the best interests of the patient or resident as provided in the
rules and regulations of the department. This section shall
govern the patient records of the department notwithstand-
ing any other provision of law.
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1 Section 6. Section 19 of chapter 125 of the General Laws,
*/ o o tvoadl conon fl r OTY\rmrlnrl cnnfiAn OO r\r nnonfov xxO r\T fno2 as most recently amended by section 22 of chapter 889 of the
3 acts of 1969, is hereby further amended by striking out the
4 first paragraph and inserting, in place thereof, the following
5 paragraph:—
6 The Massachusetts Correctional Institution, Bridgewater,
7 shall be the institution of the commonwealth where all males
8 convicted of drunkenness shall be committed and detained.

No other person shall be committed thereto except those9

10 committed by a court pursuant to the provisions of chapter
11 one hundred and twenty-three.

1 Section 7. Section sixteen of chapter two hundred and
2 seventy-seven of the General Laws is hereby repealed.

1 Section 8. Section thirteen of chapter two hundred and
2 seventy-eight of the General Laws is hereby repealed.
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1 Section 9. No charges shall be made under chapter one
2 hundred and twenty-three of the General Laws for the care of
3 a person in a mental retardation facility if said person is over
4 twenty-one years of age and has been in the care of the
5 department for at least five years.

1 Section 10. Section 23 of chapter 119 of the General Law
2 as most recently amended by chapter 325 of the acts of 1960,
3 is hereby amended by striking out subsection (c) and insert-
-4 ing in place thereof the following subsection:—
5 (c) The department may seek and shall accept on order of
6 a probate court the responsibility for any child under twenty-
-7 one years of age who is without proper guardianship due to
8 the death, unavailability, incapacity or unfitness of the
9 parent or guardian, or on the consent of the parent or

10 parents. Such responsibility shall include the right to deter-
-11 mine the child’s place of abode, medical care, and education;
12 to control visits to the child; to give consents to enlistments,
13 marriages and other contracts requiring parental consent,
14 such responsibility to include the right to consent to adoption
15 only when it is expressly included in the order of the court. If
16 such child is in the care of the department of mental health,
17 the responsibility enumerated above and all rights therein
18 contained shall continue in the department. The department
19 shall continue to have such responsibility for a mentally
20 retarded person notwithstanding the fact that such person
21 has reached the age of twenty-one years, if the department
22 has accepted responsibility for such person prior to his
23 reaching the age of twenty-one years and such person has
24 been declared to be legally incompetent. Such responsibility
25 shall continue in the department until such person shall be
26 declared to be no longer legally incompetent.

1 Section 11. Any yearly license granted by the department
2 of mental health to an institution or facility under section
3 thirty-three of chapter one hundred and twenty-three of the
4 General Laws, as in effect immediately prior to the effective
5 date of this act, shall remain in effect until said institution or
6 facility is inspected under the provisions of section twenty-
-7 nine of chapter nineteen as inserted by section one of this act
8 and a new license is issued or is expressly refused.
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Section 12. (a) Within six months after the effective date
of section five of this act the superintendent of a public or
private mental health or mental retardation facility or the
medical director of Bridgewater state hospital, in order to
retain on an involuntary basis any person heretofore com-
mitted by a court to said facility or hospital under the
provisions of chapter one hundred and twenty-three of the
General Laws as in effect prior to the effective date of section
five of this act, must file a petition for commitment under the
provisions of said section five in the district court having
jurisdiction over said facility or hospital. If the superinten-
dent or medical director decides not to file said petition he
shall within six months after the effective date of said section
five give written notice to the person and his nearest relative
or guardian of his right to leave said facility or hospital upon
giving the superintendent or medical director seventeen days
written notice of his intention to leave.
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(6) In the case of any person committed by a court to said
facility or hospital after being found not guilty of a criminal
charge by reason of mental illness or mental defect or after
being found incompetent to stand trial, the district attorney
in the district in which the crime or alleged crime was
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committed shall have the same rights of notice, appearance,
and appeal as set forth in paragraph (d) of section fifteen of
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section five of this act in hearings conducted under the
provisions of paragraph (a) of this section.
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(c) In the case of any person committed by a court to said
facility or hospital after being found not guilty of a criminal
charge by reason of insanity or incompetent to stand trial,
and in the case of any person committed by a court while
being a prisoner under sentence, the superintendent or
medical director, if he decides not to file a petition under
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section five of this act, and if the person gives written notice
of his intention to leave, must, within three days of receiving
said notice, inform the committing court and the district
attorney in the district in which the crime or alleged crime
was committed that he has received said notice. The district
attorney may then within fourteen days file a petition for
commitment under section five of this act and may at any
time take other legal action which he deems warranted. At
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the expiration of said fourteen days the person shall be
discharged unless during that period a court has issued an
order inconsistent with said discharge.

41
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1 Section 13. Each person hertofore committed in accor-
2 dance with sections one hundred and thirteen to one hundred
3 and twenty-four of chapter one hundred and twenty-three to
4 the Massachusetts correctional institution at Bridgewater or
5 the Massachusetts correctional institution at Framingham
6 prior to the enactment of section five of this act shall be
7 examined by a qualified physician or physician, as defined
8 in section five of this act, designated by the department for
9 the purposes of this section, who shall have access to all

10 records of the department of correction pertaining to the
11 persons being examined. A written report of each such
12 examination shall be sent to the department of mental
13 health, to the persons being examined, and to the commis-
14 sioner of correction. Such examination shall be performed
15 within one year of the effective date of section five of this act.
16 If it is determined by the qualified physician or physicians
17 that any such person is so dangerous by reason of mental
18 illness or other mental disability that strict security is
19 required, the commissioner of correction shall act under
20 the provisions of section seven of chapter one hundred and
21 twenty-three of the General Laws, as inserted by section five
22 of this act, to transfer such person, if a male, to the
23 Bridgewater state hospital, or, if a female, to the Massachu-
-24 setts correctional institution at Framingham to be hospital-
-25 ized under a non-criminal status. If it is determined by the
26 qualified physician or physicians that the person is not so
27 dangerous by reason of mental illness or other mental dis-
28 ability that strict security is required but that the person is in
29 need of further care and treatment, the commissioner of
30 correction shall act under the provisions of section eight of
31 chapter one hundred and twenty-three of the General Laws,
32 as inserted by section five of this act to transfer such person
33 to a facility of the department of mental health. If it is
34 determined by the qualified physician or physicians after
35 the completion of such examination that the person is no
36 longer in need of care and treatment by reason of mental
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37 illness or other mental disability, the commissioner of correc-
38 tion shall given written notice to the person and his nearest
39 relative or guardian of his right to leave said correctional
40 institution upon giving the commissioner of correction seven
41 teen days written notice of his intention to leave. Said
42 commissioner must give written notice of his receipt of notice
43 of said intention to leave within three days of said receipt to
44 the sentencing court and to the district attorney of the
45 district in which the crime or alleged crime was committed
46 The district attorney may then within fourteen days file a
47 petition for commitment under section five of this act and
48 may at any time take other legal action which he deems
49 warranted. At the expiration of said fourteen days the person
50 shall be discharged unless during that period a court has
51 issued an order inconsistent with said discharge.

Section 14. After any person is transferred or committed
under the provisions of sections twelve, thirteen or fourteen
of this act his status shall be governed by sections one
through thirty-six of chapter one hundred and twenty-three
of the General Laws, as enacted by section five of this act.
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1 Section 15. The provisions of this act are severable and if
2 any provision shall be held unconstitutional by any court of
3 competent jurisdiction, the decisions of such court shall not
4 affect or impair any of the remaining provisions.

1 Section 16. Section nine of this act shall not take effect
2 until July first, nineteen hundred and seventy-two. All other
3 sections shall take effect on July first, nineteen hundred and
4 seventy-one.
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In the Year One Thousand Nine Hundred and Seventy

An Act to provide mental health legal advisors.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 1. Prior to any hearing on a petition for comxnit-
-2 ment, further retention or transfer and prior to any periodic
3 review under chapter 123 of the General Laws, as enacted by
4 chapter of the acts of 1970, each person who is the
5 subject of any of said proceedings shall have a right to
6 consult his attorney or, if he is indigent, a mental health legal
7 advisor. Said person and his nearest relative or guardian shall
8 be advised of said right by the official or the court which is
9 required under chapter 123 as enacted by chapter of the

10 acts of 1970 to give notice to said person of his right to a
11 hearing or of the imminence of a periodic review and shall be
12 so advised at the same time as said notice is given and upon
13 admission.

1 Section 2. Section 34D of chapter 221 of the General Laws
2 is hereby amended by adding, after the second paragraph
3 thereof, the following paragraph:—
4 In addition to and separate from its functions in criminal
5 proceedings the committee shall provide mental health legal
6 advisors for each mental health area who shall, if requested,
7 assist and advise indigent mentally ill, mentally disabled or
8 mentally retarded persons in the facilities of the department
9 of mental health, at the Bridgewater state hospital, or under

10 court order at other public or private facilities on matters
11 related to their legal rights and may, if requested, consent to
12 represent said persons at any hearing or appeal under chapter
13 one hundred and twenty-three. A mental health legal advisor

Appendix B

CJic CommontoealtJ) of e^assadjusetts
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who consents to represent said person may examine all
necessary records of the person, facility, department of
mental health, or the department of correction. Information
so obtained shall be confidential; however, where necessary
for the welfare of said person, said information may be made
known to members of the committee, professional and non-
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professional staff, the courts, and authorized participants in
any hearing or procedure authorized under chapter one
hundred and twenty-three.
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Section 3. This act shall take effect on July first, nineteen
hundred and seventy-one.
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