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(Unnumbered joint order of 1969.)

Ordered, That the Legislative Research Council be directed to study the subject
matter of three proposed constitutional amendments relative to (1) the assessment
of agricultural land on the basis of its use (Senate, No. 1437 of 1969); (2) the
payment by the commonwealth or its political subdivisions of the salaries of cer-
tain teachers in private schools (Senate, No. 1439 of 1969) and (3) the mandatory
retirement of judges at age seventy and the recall of certain judges (House, No. 2244
of 1969), which have been agreed to for the first time by the General Court sitting
as a joint constitutional convention. Said Council shall file its factual reports
hereunder with the Clerk of the House not later than the last Wednesday of
February in the year nineteen hundred and Seventy.

Ct)c Commontoealtj) of 00a$sacl)usettB

ORDER AUTHORIZING STUDY.

Adopted:
By the Se?wle, July 15, 1.969.
By the House of Representativ ncurrence

July S3, 1969.
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To the Honorable Senate and, House of Representatives:

Gentlemen : The Legislative Research Council herewith sub-
mits a report relative to Mandatory Retirement of Judges at
Age 70. This study and report stem from an unnumbered joint
order, filed by Senator Joseph D. Ward, referring three proposed
constitutional amendments to the Legislative Research Council for
study.

Since the Legislative Research Bureau is limited to statistical
research and fact-finding the report contains no recommendations
for legislative action. It does not necessarily reflect the opinions
of the undersigned members of the Council.

Respectfully submitted,

Sen. Joseph D. Ward of Worcester,
Chairman.

Rep. Joseph B Walsh of Boston,
Vice Chairman.

Nuciforo of Berkshire.Sen. Andrea I
Sen. John F. Parker of Bristol.
Sen. Allan F. Jones of Cape and Plymouth.
Rep. Joel S. Greenberg of Pittsfield.
Rep. Charles F. Flaherty, Jr. of Cambridge.
Rep. David J. O’Connor of Boston.
Rep. Sidney Q. Curtiss of Sheffield.
Rep. Harrison Chadwick of Winchester.
Rep. J. Hilary Rockett of Marblehead.
Rep. Walter W. O’Brien of Raynham.

Che Commonwealth of Massachusetts

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES.

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL.



C&e Commontoealtfc of

To the Members of the Legislative Research Council:
Gentlemen: An unnumbered joint order of 1969 directed the

Legislative Research Council to study and report on three proposed
constitutional amendments. One of them, the retirement of judges
at age seventy, is the subject of this report. This proposal was
based on House, No. 2244 of 1969.

The Legislative Research Bureau submits herewith a report in
accordance with the above order. Its scope and content have been
limited by the policy which restricts Bureau manuscripts to factual
information, without recommendations.

The preparation of this report was the primary responsibility of
Samuel Brown, Assistant Director of the Bureau.

Respectfully submitted,

DANIEL M. O’SULLIVAN,
Director, Legislative Research Bureau.

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL.



In the 1369 legislative session, Representative Richard W.
Daly of Wellesley filed a proposed constitutional amendment,
“to require mandatory retirement of judges at age 70 and
providing for the recall of judges for temporary active service.
On June 18, 1969, this measure, with the recall provision
deleted, was approved by a joint constitutional convention of
both houses. If “agreed to” by a joint constitutional con-
vention of the 1971-1972 General Court, it will appear on the
state election ballot in 1972.
it will become law.

If then approved by the people,

A previous effort at mand
in 1968 (House, No. 3549).

Tory retirement of judges failed

Present Retirement Statutes

If appointed before July 31, 1956, ail Massachusetts judges
except special justices are entitled to three-quarters pay for
life if they retire anytime after attaining age 70 after 10 years
of service, or if they retire at age 65 after 15 years of service
(G. L. c. 32, s. 65A). Judges appointed after that date will
receive three-quarters pay for life if they retire between the
ages of 65 and 70 after 15 years service (G. L. c. 32, s. 65A).

Judges appointed after July 31, 1956, with 10 years service,
must retire within SO days after reaching age 70 in order to be
eligible for the three-quarters pension (G. L. c. 32, s. 65A).
However, this section has been interpreted to mean that if
such a judge has not served 10 years at age 70, he may con-
tinue on the bench until he has accumulated the 10 years
required for the pension.

Cfie Commontoealtl) of

MANDATORY RETIREMENT OF JUDGES AT AGE 70.

SUMMARY OF REPORT.

Introduction.
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Special justices may retire at any age after 65 with 10 years
service. Their pensions amount to three-fourths of their
average earnings over the five years of their highest earnings.
In no case shall such pension exceed that of the presiding
judge of the court to which the special justice was appointed
(G. L. c. 32, s. 658j.

A judge may accept a lesser pension than the maximum,
with his widow receiving two-thirds of the lesser amount at
his death. The widow of a special justice shall in no case
receive more than $4,000 per year (G. L. c. 32, s. 65G).

Judges do not contribute to the retirement programs for
themselves or their widows.

Fifty-eighth Amendment
This amendment to the state Constitution authorizes the

Governor, with the consent of the Executive Council, to
remove judges “because of advanced age or mental or physi-
cal disability.” Judges thus removed are entitled to a three-
quarters pension, even if they would not normally qualify for
such pensions by voluntary retirement.

So far as can be ascertained, no governor has initiated
action under the authority granted by this amendment,
even though it was passed more than £0 years ago. There
have been some occasions when physically incapacitated
judges have requested that governors remove or retire them
under this provision, because they would not otherwise have
been eligible for pensions. The Governor and Council have
almost always complied

Policies of Other Jurisdictions
Twenty states presently require their judges to retire at age

70, and eight others at ages ranging from 71 to 76. The re-
maining 22 states, including Massachusetts, do not have
mandatory retirement..1

Several collateral factors would seem to enter into an
analysis of whether or not mandatory retirement is war-
ranted. Thus, in states where judges are elected, opponents,
the press and the electorate would know about such matters
as age and infirmities. In such instances, there appears to
be no valid reason for a mandatory retirement provision.
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Yet, of the 42 states which elect all or some of their judges,
24 impose mandatory retirement. Of the eight states which
do not elect judges, five have mandatory retirement, and
three, including Massachusetts, do not.

The proposed amendment to the Constitution originally
included a recall provision, which was deleted. Much of the
present opposition to this amendment as it now reads,
would evaporate if that original recall clause were added.
Twenty-two states presently utilize this combined procedure;
that is, they have both mandatory retirement and recall of
retired justices for temporary duty. Moreover, 13 other
states which, like Massachusetts, do not require mandatory
retirement, do, nevertheless, recall retired judges when the
necessity for their services arises. Other factors which might
be considered pertinent to the main issue of compulsory
retirement are (1) the amount of pension received, and
(2) whether or not such pensions are geared to contributions
by the judges to a retirement fund.

A few states grant set pension amounts, from $5,000 to
$lO,OOO a year. In a few more states the amount varies, de-
pending upon such considerations as the type of court,
length of service, salary, etc. However, in the great majority
of states, judges’ pensions are a percentage of salary, rang-
ing from 3Sy3 per cent to 100 per cent. In most of those
states, the range is 50 per cent to 75 per cent.

The federal government, like Massachusetts, does not have
mandatory retirement of judges, but on the other hand
provides for the recall of retired justices for temporary duty.

Committees on Complaints.
Judges and members of the bar have long been concerned

about the problem of incompetents on the bench, regardless
of their age. During the past 20 years, judges and bar asso-
ciations have sparked the formation of committees designed
to receive and investigate complaints against the judiciary.
These committees have assumed various names and are
usually composed of both judges and lawyers, sometimes
including laymen as well. Their deliberations are generally
confidential, at least until a final decision is reached. Such
a decision might contain a recommendation for removal.
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At least six states have formed such committees, California,
Florida, Illinois, Massachusetts, New York and Oklahoma.

The California experience has been the most impressive.
Its “Commission on Judicial Qualifications” began operating
in 1961. From that time through 1964, it received 344 com-
plaints, of which 228 were found to be groundless. The re-
maining 118 were investigated and it was decided that 27
might require a recommendation of removal or retirement.
Immediately, 26 of the 27 judges involved submitted their
resignations.

Enough similar experiences have been reported by other
“committee” states to support the contention that the mere
existence of such a body and the threat of its investigatory
powers has brought about and will continue to result in
resignations that otherwise would never have materialized.

As a result of briefs filed by the Massachusetts and Boston
Bar Associations in 1968, the Massachusetts Supreme Court
on July 1,1969 promulgated a rule authorizing a “Committee
on Complaints”. On October 1, 1969, the Chief Justice
appointed such a committee, consisting of one judge, two
retired judges and three attorneys. By the end of the year,
both the Massachusetts Bar Association and the Boston Bar
Association had selected committees of their own to screen
any complaints submitted under the new rule.

Viewpoints of Judiciary and Bar,

A highly respected Massachusetts jurist believes that man-
datory retirement is justified, but only if coupled with recall.
In his opinion, such a procedure would enable the Common-
wealth to clear the courts of incompetent judges, and at the
same time permit the recall of judges who are qualified.

Most of the Massachusetts judiciary and bar would seem
to agree with this expert.

The Chief Justice of the Supreme Court is firmly opposed
to mandatory retirement, because it would force good judges
off the bench and deter others from accepting judicial
appointments.

The Chief Justice of the Superior Court, District Courts
and Probate Courts favor a mandatory retirement law with
recall. So does the Board of Delegates of the Massachusetts
Bar Association.
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Excluding the Land Court and Juvenile Courts, the Com-
monwealth has 239 judges on all levels, including full-time,
part-time and special justices. Of these approximately 40
are age 70 or over.

Arguments for Proposed Amendment.
Proponents suggest that one method of narrowing the

“generation gap’’ is the replacement of older judges by
younger ones in an era when the average population age has
dropped from the 40’s to the 30’s and now to the 20’s. They
point out that in industry, education and almost ail other
areas of society, the retirement age is generally 65; that
public employees in Massachusetts must retire by age 70,
and that there is no particular reason for applying a different
standard to judges.

Arguments Against the Amendment.

Opponents stress the fact that age itself is no criterion of
competency; that many judges at age 70 still have the
physical and mental capacity to perform their duties; that
to deprive the Commonwealth of the services of such able
and experienced jurists would be a severe blow to the judicial
system and the dispensation of justice.

Opponents further believe that the new “Committee on
Complaints” should be given a chance to prove itself; that
Article LVIII of the Amendments to the Constitution already
provides adequate authority for removal of incompetent
judges; and, finally, that mandatory retirement without
recall is inadvisable.
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History of the Proposed Amendment.
In the 1969 legislative session, Representative Richard W. Daly

of Wellesley filed a petition on behalf of himself and three other
Republican representatives, calling for an amendment to the Con-
stitution “to require mandatory retirement of judges at age seventy
and providing for the recall of judges for temporary active service.”
(House, No. 2244). This proposal was adversely reported by the
Committee on the Judiciary, and was placed on file. Subsequently,
it was removed from the file and placed on the agenda for the joint
constitutional convention of both Houses on May 14th. It was not
reached until June 18th, 1969, when it was approved, without the
section permitting the recall of retired judges for temporary service.
That section was deleted because the supporters of the amendment
felt it could not pass if the recall provision remained.

After recall was deleted, Representative Daly attempted to add a
provision making the amendment effective only as to those judges
appointed after its adoption. This attempt failed. As passed by a
vote of 198 to 63, the proposed Constitutional Amendment reads
as follows:

Article op Amendment.

Article I of Chapter 111 of Part the Se
Article LVIII of the Amendments to the
following article is adopted in place there

cond of the Constitution as amended by
Constitution is hereby annulled and the
if:
aoned officers shall by law have in their
;tive commissions. All judicial officers.

Article I. The tenure, that all commiss
offices, shall be expressed in their respeci
duly appointed, commissioned and sworn,
havior, excepting such concerning whom t
constitution; provided, nevertheless, the g<
may remove them upon the address of bi
vided, also, that the governor, with the con
and hearing retire them because of advanc
and provided further, that upon attaining t
retired. Such retirement shall be subject
pensions or allowances payable to such offit

All judicial officers,
shall hold their offices during good be-

;re is different provision made in this
tvernor, with the consent of the council,
4h houses of the legislature; and pro-
lent of the council, may after due notice
id age or mental or physical disability ;

evenly years of aye said judges shall be
to any provisions made by law as to
ers upon their voluntaryretirement.

Cfre CommontuealtJ) of

MANDATORY RETIREMENT OF JUDGES AT AGE 70.

Chapter I. Introduction.
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This proposal was then referred to the next General Court (1971-
1972). If approved by a joint constitutional convention during that
term of the General Court, the matter will appear on the next state
election ballot for popular decision.
Sponsors’ Purpose.

According to Representative Daly, who filed House, No. 2244 of
1969, the purpose of the sponsors was quite simple, namely, to rid
the Massachusetts bench of jurists who because of physical, mental
or other disabilities were incapable of properly and adequately per-
forming their duties. Statutory and constitutional efforts, de-
scribed in later sections of this report, had not accomplished this
purpose, and, in the eyes of the sponsors, only House, No. 2244
would do the job. In order to retain the services of competent
judges who reached age 70, the sponsors would have preferred a
recall provision as an integral part of their amendment. However,
when faced with the certainty of defeat unless recall was eliminated,
they agreed to accept the final proposal as amended.

History of Associated Proposals.
Year in and year out, numerous legislative proposals are sub-

mitted affecting the state’s judicial system. Literally dozens of bills
are filed every year, dealing with judicial salaries, retirements, func-
tions, full time district courts, juvenile courts and court personnel.
To these can be added many other bills indirectly associated with
the judiciary, such as those calling for the construction of new court
house facilities, increasing the penalties for certain crimes, etc. As
is the case with legislation in general, more proposals are defeated
than are approved.

However, those bills dealing with the subject at hand, retirement,
are usually treated very gingerly. Thus, in 1969, three bills per-
mitting temporary recall of retired judges were defeated (Senate,
Nos. 178, 364 and 365). The previous year, three similar proposals
were rejected (Senate, No. 364 and House, Nos. 1326 and 3591).

Innumerable attempts to place judges in the state employees’
contributory retirement system have always failed. The last such
attempt was in 1969 (House, No. 4842). In 1964, a similar pro-
posal actually passed both Houses, but was killed by a pocket veto.

Finally, the last previous effort at mandatory retirement of
judges, including also a recall provision, failed in 1968 (House,
No. 3549).
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It should be noted that as far back as 1930, the Massachusetts
Supreme Court ruled that the General Court could not by statute
change the tenure of judges. That could be done only by constitu-
tional amendment, the procedure now being followed (Opinion of
the Justices, 271 Mass. 575).

Origin of Council Study.
In accordance with the practice of assigning for study to the

Legislative Research Council all matters which are approved for the
first time by a joint constitutional convention, Senator Joseph D.
Ward on June 24, 1969 offered orders for three proposed amend-
ments to be referred to the Legislative Research Council, including
the mandatory retirement proposal. This order was adopted by the
Senate on July 15, 1989, and by the House, in concurrence, on
July 23, 1969.

The complete order is reprinted on page 2 of this report.
Chapter 11. Present Retirement Statutes for the Judiciary.

The statutes relating to retirement of judges have been inserted
in three compact sections of the General Laws, Chapter 32, § § 65A,
B and C. Moreover, Article LVIII of the Amendments to the
Constitution also has relevancy to the issue of judicial retirements.
The full text of these laws appears as Appendix A of this report.
Normal Judicial Retirements.

Except for special justices in district courts, all other judges of all
courts in the Commonwealth, if appointed before July 31, 1956,
shall be entitled to three quarters pay for life, if they retire any-
time after age 70 with 10 years of service or at age 65 after 20 years
of sendee (G. L. c. 32, § 65A). Judges appointed after July 31, 1956
shall be entitled to three-quarters pay for life, if they retire between
the ages of 65 and 70, after 15 years of service (G. L. c. 32, § 65A).

Judges appointed after July 31
after reaching their 70th birthday
to be eligible for a three quarter’s
has not had 10 years’ service at
pension equal to 10per cent of thre
multiplied by the number of year:

1956 must retire within 30 days
after 10 years of service, in order
pension for life. If such a judge
age 70, he shall be entitled to a
e fourths of his annual rate ofpay,
of service. (G. L. c. 32, § 65A).

However, this section has been interpreted to mean that if a judge
has not served 10 years at age 70, he may continue on the bench
after age 70 until he has served his full 10 years, before being re-
quired to resign in order to be eligible for a pension.
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It will be noted that these last two sections of the statute consti-t

tute attempts at mandatory retirement. In the first, a judge mustnus
d 70 after 15 years of service,
tension rights. In the second

between age 65
Otherwise he apparently 1

V judge must retire at age 70section, a similar restriction f
(within 30 days) after 10 yea: , or lose his pension rig

xmded to force judicial
t

However, these secti
xi /0, nave not accomplished thattirements at any age between 6o

ier the provisions of thesiresult. A judge who refuses to n a

tions loses nothing financially. By remaining active on the
bench he continues to draw full salary rather than the t

lary to which he would be entitled as a retiree. To other judges,
there is no question of finances. They simply want to continue
working at the job they know best. Unfortunately, some of them
do not realize that they have lost the physical or mental capacity tophysic

adequately perform their judicial function

Retirements of Special Ju
The Massachusetts Probate Court system has one special justice.ic

re to be found in the districtOtherwise, the only special justic
courts (81) and the Boston Mimic pal Court (5

do not apply to the singleThe retirement stal
pecial justice in the probate com They do provide retirement

tices. Such judges may retire at
service, with a pension equal to

benefits for all the other special ju
age 65 or over, after 10 years of
three fourths of their average earnings over the five years of thei

i no case, however, shall a special justicereceivhighest earnin
a pension of more than three quarters pay of the presiding judge

5Bof his court (G. I

Tudoes’ IPensi

Until the year 1960, there
retirement statutes for pen

io provision in the Massachi
to the widows of judges. Afteritutes for pensic

ivolving iuck vidows were disclosed, theseveral hardship

General Court in 1960 passed re first retirement law permitting
That law was amended in 1963,benefits to the widows of ju

1964, 1968 and 1969.
Hows a judge to accept a lesserIn brief, the statute presentl

annual rate of retirement than the maximum three quarters, with
his surviving widow then receiving two thirds of his lesser pension.
The amounts are computed actuarially, so that the two pensions
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together shall be the actuarial equivalent of the maximum pension to
which the judge is entitled. The process is exactly the same as that
employed for all other state and local employees. The only excep-
tion is that the widow of a special justice shall not receive more
than four thousand dollars per y
stop when widows remarry.

jar (G. L. c. 32, 5 65C). Pensions

Judges’ Non-Contributory System
Jurists are members of a non-cc ,ory pension system; that is,

lo not contribute to theirunlike other public employ
if their widows. As previous!
pts to include the judiciary in th

retirement pensions or to those
noted, there have been many attemp
state employees’ retirement system,
responsibilities, among which is tilt

ith all its privileges and all its
withholding of five per cent of

As indicated, all these at-annual pay for retirement purposi
tempts have failed.

it nor opposed their inclusionJudges themselves have never n

in the employees’ retirement system,
ever, there are two reasons why it hr

First, there is the sentiment on the

Many have favored it. How-
is not materialized.
part of both legislators and the
ept financially independent inpublic that the judiciary must b(

irdcr to best assure complete impartiality in the administration of
mstice. In the words of the Massachusetts Constitution, “It is the

free, impartialivery citizen to be tried irl

ill admit.” (Pt. I, Art. XXIX)independent as the lot of humanity

:;ond, judges are simplv not lik public employees. Th
great majority of such employees enter the service of state, city, town
r county at an early age, often in their teens, usually in their

twenties. By the time these employees retire, they have had many
r nl ir nli

mentfund
h a course is practically iiBy the very nature of thi

sible for a iudae. He is usually a nature individual when appointed
ire rare. Most are in their40’s orto the bench. Judges in their 30’;

ppointed. Thus, they cannot50’s, even older, when they art
iblish substantial retirementnormally serve long enough to (

benefits within the framework of the employees’ retirement system.

.stitutionFifty-eighth Amendment to the Co
It has already been noted that

the judicial retirement statutes
in at least two different sections of
the General Court attempted to
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legislate some form of mandatory retirement of judges. Thus, the
reference to retirement “having attained the age of sixty-five years
hut not after having attained the age of seventy years,” applied to
judges appointed after July 31, 1956 with 15 years of service; and
the reference to judges appointed after July 31, 1956 who retire
within 30 days after reaching age seventy, with 10 years of service,
both imply quite clearly that no pensions will be granted unless the
judges do retire at the stipulated ages (G. L. c. 32, § 65A).

In addition to the semi-mandatory statutes cited, Article LVIII
of the Amendments to the Constitution clearly bestows upon the
Governor and the Executive Council the power to remove judges for
old age or incapacity. The Amendment was one of 18 approved by
the Constitutional Convention on June 12, 1918, and ratified by the
people on November 5, 1918. It reads, in part, as follows;

“.
. . and provided also that the governor, with the consent of the council,

may after due notice and hearing retire them (judges) because of advanced age or
mental or physical disability. Such retirement shall be subject to any provisions
made by law as to pensions or allowances payable to such officers upon their
voluntary retirement.”

The General Court by statute has granted to judges removed
under this amendment to the constitution a life pension equal to
three quarters of their salary, even though such judges would not
normally qualify for such pensions by voluntary retirement.

However, although Article LVIII has been in effect for more
than a half century, no governor has formally initiated action to
retire a judge. It is difficult to believe that in 50 years the Common-
wealth has had no judges who should have been removed because of
senility or physical or mental incapacity. Apparently, all governors
since 1918, regardless of party affiliation, have experienced a great
reluctance to utilize this constitutional authority to retire judges
obviously unfit to perform the duties of office.

The only occasions on which these constitutional powers have
been employed have been at the request of judges who offered
medical evidence of incapacity, but who would have been ineligible
for pensions if they had voluntarily resigned or retired. In such
instances, governors have usually obtained approval of the Execu-
tive Council, and the judges have been retired with the normal
three quarters pensions permitted by statute to judges removed
under Article LVIII.

In any event, the fact that the semi-mandatory statutes have not
accomplished their purpose and that the constitutional method of
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judicial removal has not been utilized has led to the proposed
amendment for mandatory retirement of all judges at age 70.
Such an amendment will clearly rid the bench of incompetents.

Chapter 111. Policies of Other Jurisdictions.
States.

In any consideration as to whether or not mandatory retirement
of judges should become Massachusetts policy, there are several
collateral issues or factors which are pertinent to a final decision.
One of which is the practices of the other states on this score.

Thus, the following Table 1 lists the comparative figures and
statistics of judicial retirement plans in all the states. As indi-
cated, 28 states have mandatory retirement for their judges. In
18 of those states, the retirement age is set at age 70, and in the

remaining 10, from age 71 to 76. Twenty-two states, including
Massachusetts, do not prescribe mandatory retirement.

Table 1. Selected Provisions of State Judicial Retirement Laws.

Mandatory Method of Judges Amount of
State. Retirement. Age. Selection. 1 Recall. Contributions. Pension.

$7,200 8
Alabama ... No - PE Yes No

$5,200
Alaska . . . Yes 7C A, M Yes No 75%
Arizona . . . No - NPE, A, PE Yes Yes 66 2/3%
Arkansas . . . Yes 70 PE Yes Yes

California . . Yes 70 M, NPE Yes Yes 75%

Colorado ... Yes 72 A, M Yes Yes6 Varies
Connecticut . . Yes 70 A, PE Yes Yes 7 66 2/3%
Delaware . . No - A No Yes 50%
Florida ... Yes 70 PE Yes Yes ICO%
Georgia ... No - A, PE Yes 2 Yes5 66 2/3%
Hawaii ... Yes 70 A No Yes 75%
Idaho ... Yes 70 A, PE, NPE Yes Yes 46%
Illinois ... Yes 70 PE Yes Yes 76%
Indiana . . . No - A, PE No Yes Varies
lowa . . . Yes 72 M, PE Yes Yes 50%
Kansas . . . Yes 70 M, PE Yes Yes 66 2/3%
Kentucky No - PE No Yes 100%
Louisiana . . Yes 75 PE Yes No 100%
Maine . . Yes 71 A, PE Yes No 75%
Maryland Yes 70 A, PE No No $13,600

1 PE Partisan elections. 4 Only Superior and Family Court judges.
NPE Non-partisan elections. 5 Some.
A —Appointed. 6 All except Supreme Court judges.
M Merit System appointed from list. 7 If appointed after May, 1067.

2 Most judges subject to recall. 8 Supreme Court Trial Courts.
3 Supreme Court judges only.
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Table I. Selected Provisions of State Judicial Retirement Laws Concluded.
Mandatory ithod of Amountol

Retirement. Age. Recall. Contributions. PensioiState

No A No NcMassachusetts
Michigan . Yes 70 NPE Yes Ye

No - NPE Yes3 NoMinnesota
Mississippi
Missouri .

No - A, PE No Ye
No - M, PE Yes No 33

Yes 70 A, PE, NPE Yes- YeMontana
Nebraska
Nevada

Yes 70 M, PE No Ye
No - NPE No Son 66 2/3c
Yes 70 A YesNew Hampshire

New Jersey Yes 70 A No Ye

No - PE No YeNew Mexico
New York
North Carol
North Dako
Ohio

Yes 70-76 M, PE Yes Ye
Yes 70 A, PE Yes >8

No - NPE Yes Ye
No - NPE No 'oi

No A, M, NPE Yes
Yes 75 NPE Yes YOre

PE No YePennsylv

No - A Yes'Rhode Island
Yes 72 A, PE YeC

No - A, NPE Yes3 Ye
No - PE Yes YeTei:

Tex
Uta
Ver

Yes 75 PE Yes Ye
A, NPE Yes Ye

Yes 70 A, PE No Ye

Yes 70-75 A, PE Yes 2 YeVirginia

Washington . Yes NPE Ye
Ye
Ye

PE YWest Virginia . No
Yes NPE Yes

PE, NPE Yes
Varie
Varie

Wi!
No

4 Only Superior and Family Court judg<PE Partisan elect
NPE Non-partisan electii
A Appointed.

So]

6 All except Supreme Court jm
7 If appointed after May, 1967,Merit System appoii

to recaL Court Trial Courts

Supreme Court
Howard James; The A
ifes, 1968.]

Monit Ju<Put
E UnI

Method of Selection.
The method of selection of judges would seem to be a most im-

portant factor in determining whether or not mandatory retirement
is warranted. After all, if a judge must wage a campaign for elec-
tion to office, then he is no longer relatively unknown, recognized
only by some fellow jurists, his court officials and the attorneys who
appear before him. Instead, he becomes a public figure, with the
spotlight upon him and subject to criticism from opponents and
press. Certainly, any physical or mental impairment would become
or be made apparent to the electorate. Opponents might point to
his advanced age.



1970.] HOUSI No. 5108. 19

Therefore, it is most pertinent to observe how the subject of man-
datory retirement is treated in those states which elect their judges.
An examination of the table offers no help in determining the effect
of an elected judiciary on the issue.

Forty-two states elect either all or some of their judges. Twenty-
four of them have mandatory retirement and 18 do not. Of the
eight states which do not elect judges, five have mandatory retire-
ment and three, including Massachusetts, do not. There is nothing
in these figures to clarify the issue, beyond what is already known,
namely, that a little more than half the states do have mandatory
retirement.

Recal
In subsequent chapters, it will be noted that the Ala

judiciary and bar are quite generally opposed to mandatory retire-
ment of judges unless it is coupled with a recall proviso. It would
seem, quite pertinent, therefore, to analyze the statistics on “recall”
states and “mandatory retirement” states.

Thirty-five states authorize recall of retired judges. Twenty-twc
)f those states couple recall with mandatory retirement, while the

remaining 13 do not. From another point of view, of the 28 states
which presently have mandatory retirement of judges, 22 likewise
employ recall of retired justices. The weight of the evidence here
would seem to indicate that whether or not Massachusetts approves
a mandatory retirement amendment, recall of retired judges might
well be warranted.

Pensions.
In 37 states judges contribute to the cost of their pensions. A

few states grant set amounts to their retired judges, ranging from
$5,000 to $lO,OOO a year. Iloweve
centage of salary, varying from 33 ]

most ranging from 50 per cent to 7
of pension nor the contribution r
relation to mandatory retirement p

the great majority give a per-

i per cent to 100 per cent, with
S per cent. Neither the amount
squirement seems to bear any
mvisions.pri

Federal.
All federal judges may retire 70 after 10 years service

or at age 65 after 15 years service, at full pay (U. S. Code, Title 28,
§ 371). A judge retiring because of disability, but without the n
quired length of service, receives half-pay (U. S. Code, Tit!
§ 372)
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However, federal judges are subject to recall after retirement.
The Chief Justice of the United State maintains a roster of retired
judges who are willing and able to perform judicial duties, including
former members of the Supreme Court itself. All such judges may
be recalled for temporary service by the chief judges of their par-
ticular courts or circuits (U. S. Code, Title 28, § 294).

Federal judges do not contribute to their own retirement pen-
sions, but do contribute on a voluntary basis to a fund providing
pensions for their widows and dependent surviving children (U. S.
Code, Title 28, §§ 375 and 376).

Chapter IV. Committees on Complaints.

Regardless of the merits of a mandatory retirement law for judges,
or of the arguments against such a proposal, it is clear that man-
datory retirement provisions alone do not solve all the problems
posed by inefficient or unqualified judges.

The mere attainment of age 70 or any other age does not auto-
matically make a judge incapable of properly performing his duties.
A judge is not capable the day before his 70th birthday, and sud-
denly senile or inefficient the next day.

Furthermore, there are other factors which may seriously affect a
judges’ capability, long before the age of 70. He may completely
lack judicial temperament. Fie may be an alcoholic whose drinking
habits are a disgrace to the bench. He may be impartial, unfair and
discourteous in his duties. He may simply fail to perform those
duties, forcing uncalled for delays in the administration of justice.
He may indulge in outside business activities which raise the issue
of “conflict of interest.”

In any event, it is apparent that a judge may be unsuited for his
calling for other reasons than old age, physical or mental disability.

Judges themselves have long been aware of their own imperfections
and of the serious impact on their image made by colleagues who
should not be dispensing justice. They have been joined in this
concern by bar associations and individual attorneys, who, being
at the same time representatives of the public and officers of the
court, are probably in the best position to assess the qualifications
of those who sit on the bench.

The result has been that, during the past 20 years, joint action
of the judiciary and lawyers has culminated in the formation in
several states of committees designed to receive, investigate and
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recommend action on complaints against judges. States that have
embarked on this approach include California, Florida, Illinois,
Massachusetts (1969), New York and Oklahoma.

These committees are created either by constitutional proscrip-
tion, by statute or by rules of the court. They may consist entirely
of members of the judiciary, or they may include representatives of
bar associations, even laymen. Generally speaking, they consider
complaints against individual judges for misbehavior or inability
to perform the duties of office, usually only when filed by fellow
jurists or bar associations. These committees do not ordinarily
have the power of removal, but are authorized to recommend re-
moval to the proper authority. Quite often, a recommendation of
removal, even an investigation itself, results in voluntary retirement.

The committees are known by various names, “Committee on
Complaints,” “Court Commission,” “Commission on the Ju-
diciary,” etc. In some states their deliberations are secret, at least
until a final decision is reached. If such a decision is recommenda-
tion of removal, the judge involved may then be notified. If he
decides to retire forthwith, waiving a hearing, the proceedings may
still remain secret. Thus, the committee system may well be an
efficient method by which the judiciary and the bar quietly and
without publicity exert enough pressure to rid the bench of gross
incompetents.

California.
The experience of the State of California with this type of com-

mittee is perhaps the most effective of any of the states which
employ it. It began with a “Commission on Judicial Qualifica-
tions”, consisting of five judges, two lawyers and two laymen. After
various suggestions for better control of judicial incompetence,
this particular one was authorized by the Legislature and then ap-
proved by the voters on November 8, 1960. The Commission is
charged with the responsibility of receiving, investigating and con-
sidering complaints against judges on all levels in the state’s judicial
system. All complaints, investigations, deliberations and recom-
mendations are secret, with no public disclosure. If the Commission
finds conditions of a character to warrant removal or compulsory
retirement, it gives the judge an opportunity to retire or resign. If
the judge refuses, the Commission may order a hearing. Whether a
hearing is held or not, if the Commission then recommends removal
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to the Supreme Court, the judge may request a full hearing before
that Court. Only in that final event does the proceeding receive any
public notice.

In the first four years of the Commission’s existence, during which
period approximately 1,000 differc
Commission received 344 complair

it judges sat in California, the
ainst judges. Of these, 226air

were found to be groundless, and remaining 118 were investi-
ited. It was decided that 27 might require a recommendation of

formal hearing was held whichiSignation or retirement, and one
•esuited in a recommendation of
Twenty-six of the 27 judges tl

Supreme Court.
i resigned or retired. The

mere information that form rings in tlieir cases were con-
■emplated was sufficient. A kn wledgeable source has indicated

mission, or the knowledge of thethat the verv existence of the C
1 a number of other resimatiorfiling of a complaint, has precipi

and retirements. 1

Illi
The Illinois Courts Commissic p by Supreme Courti

3 in 1964, for purposes similar t if the California Commis-
sion. One year later, while the Commission was informally con-

iral complaints, three judges named in those com-
plaints retired. The Director, Administrative Office of the Illinois
Courts, reports that the very existence of the Commission brought
about three retirements which otherwise could not be obtained.

Massachuse

For some years, Massachusetts’ attorneys, through their bar
iced an active interest in ridding the bench of

incompetents through the committee system. In 1968, the Massa-in

Boston Bar Association jointlychusetts Bar A
requesting the appoint-presented a petition to the Snore me (

ment of such a committee under the rules of the Court. On July 1
1969, the Court promulgated a rule permitting the appointment of a

oral Rules 3:17: reprinted as Ap-imittee on Complaints (v

pendix Bof this document). This Committee was to consist of at
least three judges or former judges and two members of the bar,
The Executive Secretary to the Justices of the Supreme Judicial
Court serves as Secretary of the Committee.

Journal of American Judicature Society, February 1965
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Complaints against the cone of any judge are to be referred to
If, after preliminary examinationthe Secretary of the Committe

by him, the complaint seen warrant further action, it may be
referred by the Chief Justice of the Supreme Court or by the f
court to the Chief Justice of tl 3 Court concerned or to the Com-
mittee on Complaints for investigation or informal adjustment or
for the submission of recommendations to the full court.

All proceedings under this rule are to be confidential, except upon
order of the Chief Justice or the full court

On October 1, 1969, in accordance with the new rule, the Chief
Justice of the Supreme Judicial Court appointed a Committee on
Complaints consisting of one active Probate Court judge, two re-
tired Superior Court judges and three attorneys, one each from
Worcester, New Bedford and Brook!

Before the end of the year, both the Massachusetts Bar Associa-
tion and the Boston Bar Association had selected their own com-
mittees to screen complaints. The Massachusetts Bar Association
Committee is presently investigating complaints against one probate
mage who is m his seventi

It is too early, of course, to make
tion of the Massachusetts “Comn

any judgments as to the opera-
ttee on Complaints.” At the

same time, sponsors of the committee plan feel very strongly that
it should be given time to work before the Commonwealth takes
the final steps towards amending the Constitution to require man-
datory retirement of judges. However, of the five other states with
similar “committees”, namely California, Florida, Illinois, New

ra already have mandatoryYork and Oklahoma, all except (

retirement provisions for their judges. In the first three, the retire-
ment age is set at 70; in New York it varies from 70-76.

Chapter V. Viewpoints of Judiciary and Ba
Before presenting the opinions of those representatives of thepr

lified to assess judicialbench and bar, who are perhaps best qualifiec
flowing text documents the views of a man whocompc

considered an expert in judicial administration. He is presently an
eminent jurist and has long been respected as a keen and accurat
observer of the political scene, who prefers to remain anonymous. H
favors the proposed amendment on mandatory retirement of jud

11 of retiredprovided it includes a provision permitting th
justices for temporary duty. As noted earlier, such a provisioi
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was originally part of the proposed amendment but was deleted in
the joint constitutional convention.

The jurist acknowledges that many judges are still in complete
possession of their physical and mental faculties at age 70, but
agrees that others are not. The only way to eliminate those who
have become incapable of properly performing their judicial duties
is, in his opinion, by means of the proposed amendment. With a
recall provision, incompetents would automatically disappear, and
the services of competent judges could still be utilized. It is his
very sincere opinion that no Chief Justice would recall an incom-
petent judge.

This expert offers still another argument for recall. He points out
that each justice of the Massachusetts Supreme Court handles about
50 matters a year, compared to about 15 cases a year in jurisdictions
of similar economic, social and population characteristics. He
stresses the fact that this is far too much work for each justice, and
that in most other states there is an intermediate court between the
highest trial courts (Superior Courts in Massachusetts) and the
Supreme Court. Massachusetts has no such intermediate court,
but needs one badly, in his opinion.

The costs of creating such a court would be astronomical, includ-
ing salaries for the judges, court clerks and other personnel, quarters,
equipment and furniture, etc. The creation of such a court, with
its attendant costs, could be long deferred by a recall process permit-
ting retired Supreme Court justices to sit temporarily and screen
all the trivial matters now overloading the court docket.

The jurist believes that most of the opposition to recall proposals
in the past has come from lawyer-legislators who feared the loss of
opportunities for appointment to the bench. He argues that this
outlook is not only self-serving and not in the public interest, but
that it is simply not in accord with the facts. He states that he
personally knows several judges, on various levels, who would
retire immediately, if the judicial retirement system included a
recall provision. That statement was corroborated by other
jurists. In their view, recall would not narrow the opportunities for
more appointments to the bench but would broaden them.

The basic principle behind a mandatory retirement law with recall
is that it would automatically rid the bench of incompetent jurists
and permit continued temporary service by retired able and qualified
judges. Supporters of recall assume that chief justices, cognizant
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of both the congested dockets in their courts and the capabilities of
their retired judges, would recall only those jurists who were
physically and mentally sound
qualified.

and legally and temperamentally

Many able, sincere state k
lawyers, are skeptical about thi

fslators, both lawyers and non-
assumption. These legislators, as

practical politicians, know that nearly every judge and every chief
justice was himself a political appointee. They honestly doubt that
chief justices would recall only on the basis of ability. They fear
that political cronyism, personal friendship and political pressures
would play too big a part in the assignment of retired judges to
temporary service on the bench.

On this issue of recall, there is a very wide communications gap
between the bench and the Legislature. Until there is better under-
standing between the two, there seems little chance that recall of
retired justices will be written into the law.

Views of Chief Justice of the Supreme Court.
Of the seven members of the Supreme Judicial Court of Massa-

chusetts, two are age 70 or over. As is the case with all judiciary
appointments in Massachusetts, judges’ tenure is conditioned on
good behavior, which in effect amounts to an appointment for life.

The Chief Justice is firmly opposed to mandatory retirement of
judges at age 70. In his opinion such an amendment would deter
good people from accepting appointments to the bench.

As noted earlier, most judges are selected when in their 40’s and
50’s. In the case of Supreme Court appointments, the age is usually
higher, because the candidates are expected to be people of the
highest qualifications. That normally means previous service in a
lower court, a long and distinguished career as a public official or as
a law school professor or an honorable and respected record as an
attorney. In any case, the average age of an appointee to the
Supreme Court would ordinarily be higher than the average age of
those appointed to lower courts. It is quite possible, therefore, as
the Chief Justice suggests, that a man who had distinguished
himself over a long period of time in one field of law would be
reluctant to accept appointment to the Supreme Court bench, know-
ing in advance that his service must be terminated after only a few
years. In the Chief Justice’s view, the Commonwealth would be
the loser in such a case.
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Massachusetts farmers also receive federal financial help. In 1968
payment was made as part of the following government programs:
Conservation--$537,000; the Wool Act $15,000; Soil Bank
$12,000; Feed Grain $87,000; and Cropland Adjustment
$65,000.

Farm Production Expense
Between 1955 and 1966 total farm production expenses decreased

from $l3B million to $134 million. The decline has occurred in the
purchase of feed, livestock, and labor. A foremost agricultural
economist attributes the drop in expenditures for livestock to the

wer number of cows on dairy farms and to the increased produc-
tive capacity of each cow. Becan
industry has concentrated on egg pi
and, therefore, of feed has fallen off.
and improved management technic
expenditures for labor.

ase the Massachusetts poultry
reduction, purchases of broilers

Use of labor-saving equipment
ques has contributed to lower

Table 4 shows the changes in fa m production expenses between
1955 and 1966. Highest expenditures are for feed, labor, deprecia-
tion, miscellaneous costs, and for taxes, with the latter almost
doubling in that period of time.

Table 4. Massachusetts Farm Production Expenses.
(In millions of dollars.)

lte- 1955. 1960. 1965. 1966.
Feed $44.1 $37.8 $35.3 $35.8
Livestock 8.0 5.8 4.4 4,4
Seed . 3.6 3.8 4.7 4.7Fertilizer and Lime . . . .

4,1 41 42 42Repairs and Operation of Capital Items 13.9 14.1 13 1 13 2Miscellaneous 10.8 13,0 14.3 14 7Hired Labor 30.6 29.6 25 6 26 8
Depreciation and Other Consumption of

Farm Capital 14.9 15,9 16 7 16 g
Taxes on Farm Property . . . 5.5 7.2 10 0 10 7Interest on Farm Mortgage Debt . . 2,1 2.2 2 1 93
Net Rent to Non-Farm Landlords . .1 1 3 "j

Total ...... $137.6 $133.6 $l3O 4 $133 7

Source: N. Eugene Engel, Cooperative Extension Service, University of Massachu-setts, Massachusetts Farm Income, 1966, Publication No. 25.
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Views of Chief Judge of the Probate Court.
There are 26 Probate Court judges in Massachusetts, of whom six

or seven are age 70 or over.
The Chief Judge of the Probate Court is not enthusiastic about a

mandatory retirement law. He believes that such a law should
include recall provisions. In addition, adequate pensions or au-
thorization for jurists to serve until they had earned pension rights
regardless of age should be incorporated, in his opinion.

Conclusi
Every Chief Justice interviewed stressed the fact that he spoke

only for himself, not for his fellow jurists. Nevertheless, a fairly
clear pattern seems to emerge, one that undoubtedly reflects the
opinions of the great majority of Massachusetts judges.

It seems apparent that the Massachusetts judiciary is strongly
opposed to the amendment which calls for mandatory retirement of
judges at age 70. On the other hand, it seems equally apparent that
a substantial number would approve mandatory retirement at age
70, if accompanied by recall and adequate pension rights.

Excluding Land and Juvenile Courts, there are 239 judges on all
levels in Massachusetts, including full time, part time and special
justices. Of these, 40 are age 70 or over. Thus, if a mandatory
retirement age of 70 becomes law, between 15 per cent to 20 per
cent of all judges would be forced to retire.
Viewpoint of Massachusetts Bar Associatio

Most people would agree with the assertion that lawyers know
judges best. It is lawyers who appear before these judges day in
and day out to try cases, to have motions heard, to discuss variou
legal details either in court or in chambers. Certainly, if a judge is
senile, or physically incapable, if he lacks judicial temperament and
knowledge of the law, or if he is partial, the lawyers who appear

before him daily should be cognizant of these deficiencies. Further-
more, since a lawyer’s livelihood depends largely upon the impar-
tiality, the ability and the judicial temperament of those who sit on
the bench, his views are most pertinent on the issue of compulsory
retirement of judg'

The President of the Massachusetts Bar Association has expressed
himself as unalterably opposed to mandatory retirement of judges
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at age 70. His opposition is based on the same arguments advanced
by the judges and on the fact that the new “Committee on Com-
plaints” has not yet been given a chance to prove itself.

On January 14, 1970, the Board of Delegates of the Massachusetts
Bar Association discussed the issue in detail. No vote was taken
on the proposed amendment, although the feeling was substantially
if not unanimously opposed. However, the Board did vote unani-
mously in favor of such an amendment if it included a recall pro-
vision.

Chapter VI. Arguments for and Against.

Arguments For.
Younger Judges Needed.

It is a paradox that with all the recent incredible medical ad-
vances contributing towards a longer life span for human beings,
the age population in the United States, as elsewhere, grows con-
stantly younger. Thus, on July 1, 1968, the U. S. Bureau of the
Census reported that out of a resident population of 200 million,
81 million or more than 40 per cent were 21 years of age or younger. 1

The past decade has witnessed a steadily widening gap in com-
munications between the generations. Many young people find
themselves constantly involved with the courts for a variety of
reasons; demonstrations, drug abuse, draft evasion, college dis-
turbances, etc. It is vital to the national interest that the generation
gap be narrowed and closed, that there be some semblance of com-
munication and understanding between generations.

In the views of the amendment’s sponsors a younger judiciary is
an essential element in any attempt to bridge the gap between
youth and the “establishment.” Mandatory retirement of judges
at age 70 would automatically result in younger judges who would,
hopefully, have a more sympathetic and more understanding view
of today’s youth and its problems.

Compulsory Retirement and Rule Elsewhere
In modern industry, finance and commerce, it is almost axiomatic

for leaders to retire at a given age, usually 65. That is the age at
which presidents usually become chairmen of their boards of di-
rectors, leaving the hard decisions, the long hours and the tedious
work to younger men. Even in the rarefied academic atmosphere,

1 U. S. Census Bureau, Current Population Reports, 1968, Series P-25, No. 437.
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age 65 is normally the age for retirement, when presidents and
professors become “emeritus.” Advocates of mandatory retirement
see no reason why judges should be treated differently.

It should be noted that all other Massachusetts public employees,
state and local, must presently retire by age 70. Included are
numerous professional people, lawyers, doctors, engineers, etc.
Proponents of the proposed amendment see no particular reason
for applying a different standard to judges.

Incapacities at Age 70.
It is a very rare and wonderful event for any man to reach age

70 without some physical and/or mental weakening. Certainly
nobody at that age has the same vigor and mental keenness he had
20 years before. In some judges at that age, the physical and mental
infirmities are quite noticeable, and often affect their decisions and
their ability to keep up with their work. Some have the good sense
to retire. Others refuse. The impartial dispensation of justice
demands that they be removed from the bench.

Committee” States Have Mandatory Retirement.
In rebuttal to the argument that the new “Committee on Com-

plaints” should be granted a fair opportunity to prove or disprove
itself before the Constitution is amended, proponents point out
that most of the “Committee” states embrace the mandatory
philosophy as well. One does not necessarily bar the other. If the
experience of the other states is to be accepted, then one comple-
ments the other.

Arguments 4 gainst.

Loss of Judicial Talent.
;e 70 do not have the physical
younger years, opponents of the
that the loss of youthful vigor

Even admitting that men at a
vigor and mental alertness of their
mandatory amendment point out
and mental sprightliness is by no means a sign of physical dis-
ability or senility. Many judges at age 70 are fully able to carry on.
In fact, these men, physically and mentally capable, have usually
had long years of service on the bench. With their vast back-
grounds of knowledge and experience they are in many cases the
best judges in the Commonwealth. To dispense with their services
would deal a shattering blow to the state’s judicial system.
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sales of agricultural products produced on it together with any pay-
ments received under a soil conservation program have averaged
$5OO per year during the two year period preceding the tax year in
issue. Procedures to be followed by local assessors and others in
carrying out the intent of the amendment are spelled out in the
statute. The 1964 law created the State Farmland Evaluation
Advisory Committee made up of the Director of the Division of
Taxation, the Dean of the College of Agriculture, and the Secretary
of Agriculture. The committee must publish annually a range of
values for each of the several classifications of land in agricultural
use. These must be made available to all local assessors b\ r Oc-
tober 1 and serve as a guide in valuation.

Determination of the amount of roll-back, the difference be-
tween taxes payable under use-value assessment and those due if the
land had been valued as other land, is the responsibility of the local
assessor. He must ascertain for each of the roll-back tax years
(1) the full and fair value of land under the valuation standard to
the taxing district; (2) the amount of land assessment for the par-
ticular tax year by multiplying the full value by the average real
property assessment ratio of the district; (3) the amount of addi-
tional assessment on the land for the tax year at issue by deducting
the amount of assessment of the land for that year from the amount
of the land assessment determined under number (2) above; and
(4) the amount of the roll-back tax for that year by multiplying the
amount of the additional assessment determined bv the general
property tax rate of the taxing district for that year. 1

Background to New Jersey Legislat
The constitutional amendment and the ensuing legislation wer

backed by the New Jersey Farm Bureau and by the Citizens Com
mittee to Save Open Space. Several factors prompted their -
cern: rising farmland prices following a population shift from
central city outward; competitive bidding among farmers for land
to increase their holdings and make farm operations more efficient
and rising property taxes due to a greater demand for local govern
ment services. The amendment was designed to preserve open

land by lowering taxes on land used for farming. Although
campaign for public adoption of the amendment concentrated on the
“green acres” aspect of the issue, some observers feel that its prime
purpose was to protect the agricultural economy of the state

1 New Jersey Statutes Annotated, § 54:4-23.8.
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However, the question received excellent voter support in both
urban and rural counties.

Effect of Use-Value Assessment in New Jersey
Authorities differ on the effectiveness of use-value assessment in

preserving open space land and in keeping the farmer in businesi
A representative of the New Jersey Farm Bureau estimated that
prior to 1967 New Jersey had been losing farms at a rate of 1,000
farms per year and that by 1968 this loss had been cut in half. 1
attributed this to the tax factor. Farmers are no longer forced to
sell their land and can remain in business.

\ New Jersey tax official reported to a Legislati :arch

Bureau staff member that although there was a rapid conversion of
farmland to urban uses before adoption of the 1964 Act, the new
assessment method has only slowed this trend. In addition, some
problems in local record-keeping are indicated with this plan. Th
farm lobby was opposed to the idea of maintaining two lists of

value for farmland and one forvaluations one reflecting marke
use-value. Although this practic
assessment is recommended by tl
save assessors extra research work
hands. However, to date there
ministration of the law.

is not required by law, double
Local Property Tax Bureau to

,vhen the land ownership change
rve been few problems in ad-

ulted in a significant increase inUse-value assessment has not n
the tax burden for other classes of property owners. The estimated
cost of the new assessment method to taxpayers has been about 6.21
cents per 100 tax dollars. 2

One of the major criticisms of the New Jersey law is that it allows
lower property tax benefits on the land whether it is farmer-owned
or speculator owned, as long as it meets the requirements of five
acres producing an income of $5OO. 3 One of the proposals for im-
provement in the lav/ now being formulated by the New Jersey
Farm Bureau would determine eligibility by use of a sliding scale of
sales related to farm size. Other methods proposed to reduce the
inequities in administration have included raising the income
minimum for large farms and eliminating federal soil bank pay-
ments from income calculations.

' Clarence H. Fields, Executive Secretary, New Jersey Farm Bureau Federation.
2 Interview with O. W. Freeman, Director, New Jersey State Local Property Tax

Bureau.
Newark Evening News, November 3, 1968.
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for life at an annual rate equal to three fourths of the annual rate of salary payable
to him at the time of such resignation, to be paid from the same source and in the
same manner as the salaries of like judicial officers of his court are paid. A chief
justice, justice, associate justice, judge or associate judge of any such court or
courts, being first appointed to any of such offices after attaining age sixty and
having attained seventy, may resign his office at any time within thirty days
thereafter, and shall thereupon be entitled to receive a pension for life at an annual
rate equal to ten per cent of three fourths of the annual rate of salary payable to
him at the time of such resignation, multiplied by the number of years he has
served in such office or offices, to be paid from the same source and in the same
manner as the salaries of like judicial officers of his court are paid.

A justice of a district court who is retired under Article LVIII of the amend-
ments to the constitution or who resigns in accordance with the provisions of this
section, and who has served continuously for ten years prior to such retirement or
resignation in the appellate division of a district court or in the superior court under
the provisions of sections fourteen B to fourteen E of chapter twe hundred and
twelve, or corresponding provisions of earlier laws, or as a member of the adminis-
trative committee of the district courts, shall, in addition to all other amounts
received under the provisions of this section, be entitled to receive a pension for
life equal to three fourths of the average annual compensation paid him for such
service during the ten years next preceding such retirement or resignation.

Section 668. A special justice of a district court, including the municipal court
of the city of Boston, who shallbe retired underArticle LYIII of the Amendments
to the Constitution, or a special justice thereof sixty-five years of age or over who
shall resign his office, after in either case having served as a special justice for at
least ten years, shallbe entitled to receive a pension for fife at an annual rate equal
to three fourths of his average yearly earnings as special justice for any five years
of service in said office, whether consecutive or not, for which such earnings were
the highest, but not exceeding in any event an annual rate equal to three fourths
of the annual rate of salary of the justice of his court or, in the case of the municipal
court of the city of Boston, three fourths of the annual rate of salary of an associate
justice of said court or, if a special justice shall be so retired or shall resign his
office, after in either case having served as a special justice for at least fifty years,

at an annual rate equal to three fourths of
of his court or in the case of the municipal

he shall be entitled to a pension for life
the annual rate of salary of the justice
court of the city of Boston, threefourth
justice of said court, payable from the
salary of such justice or associate justii

s of the annual rate of salary of an associate
;ame source and in the same manner as the
e, as the case may be.

Section 65C. A chief justice, justice, associate justice, judge, associate judge
or special justice, hereinafter in this section called judge, who is retired or who
resigns and who is entitled to a pension for life under the provisions of section sixty-
five A or sixty-five B, may elect to receive, in lieu thereof, a pension for life at a
lesser annual rate with the provision that upon his death, leaving as a survivor a
widow who was his spouse at the time of his retirement or resignation, two thirds
of such pension for life at a lesser annual rate shall be paid to such widow. Such
lesser annual rate shall be determined so that the value, on the date of such retire-
ment or resignation, of the prospective payments to such judge and to such widow
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shall be the actuarial equivalent of the value of the pension for life to which such
judge is entitled under the provision of section sixty-five Aor sixty-five B. Such
election shall be in writing on a prescribed form and filed with the appropriate
retiring authority at the time of retirement or resignation or within thirty days
thereafter. The computation of said actuarial equivalent shall be subject to super-
vision and verification in accordance with the provisions of section twenty-one
by the actuary appointed by the commissioner of insurance.

If a judge, who would be entitled, upon resigning, to a pension for life under
section sixty-five A or sixty-five B, dies before resigning, his widow shall receive a
pension for life of two thirds of such pension for life at a lesser annual rate to which
such judge would have been entitled had he, as of the date of death, resigned and
had such pension for life at a lesser annual rate been computed under the first
paragraph.

If a judge fifty-five years of age or over but under age seventy who would be
entitled, upon resigning, to a pension for life under section sixty-five A or sixty-

seventy, dies, his widow shall receive a
the second paragraph except that, in
of the annual rate of salary payable to

five B, except for not having attained ag<
pension for life computed as provided i:
making such computation, the proportior
a judge under section sixty-five A or si ;ty-five B to wit, seventy-five per ce:
shall be reduced by one per cent for each year or part thereof by which the date of
death precedes the attainment of age seventy.

Pensions under this section shall be paid from the same source and in the same
manner as the salaries of like judicial officers of the court from which the judge was
retired or resigned or of which he was a judge at the time of death are paid.

aragraph shall not apply unless suchThe provisions of the second and third
widow and such deceased judge were livir
if living apart, they were living apart, in
authority, for justifiable cause other than (
of such widow. Payments under said seco
upon the remarriage of such widow.

ng together at the time of his death or,

i the opinion of the appropriate retiring
desertion or moral turpitude on the part
and and third paragraphs shall terminate

In determining whether a judge has served in any office or offices at least ten years
continuously and would be, for the purposes of the second or third paragraphs of
this section, entitled to a pension for life under section sixty-five A or sixty-five B,
the period, not exceeding one year, of his wartime service as defined in section
twenty-one of chapter thirty-one, whether before or after his appointment as a

uous with the period of his service injudge, shall be added to and deemed c Nt

any such office or

served in any such office or offices at least
r the purposes of the second or third para-
ision for life, under section sixty-five A or

In determining whether a judge has
ten years continuously and would be, f
graphs of this section, entitled to a pc
sixty-five B, each three years spent by him in the service of the commonwealth or
of any county, city or town thereof shall count as one year of creditable service

event to exceed more than four years
and deemed eontinous with the period

and each such year so credited, but in n
such creditable service, shall be added tc
his service in any such office or offices.

Any pension payable to the widow c
thousand dollars per year.

a special justice shall not exceed four
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Massachusetts Supreme Court Rule 3:17
(Promulgated July 1, 1969)

lug the administration of justice may be
iist of at least three judges or former judges

A Committee on Complaints concer
appointed by the full court. It shall cor
and two members of the bar, each to i
committee may sit in panels. The E
Supreme Judicial Court shall serve as

srve at the pleasure of the Justices. The
cecutive Secretary to the Justices of the
secretary of the committee. Complaints,

including those concerning the conduct of any judge, and those presented by any
oar association, acting by a duly constituted committee, may be referred to the
Executive Secretary for preliminary examination. Any complaint, which as the
result of preliminary examination by him appears to require further action, may
be referred by the Chief Justice of this court, or by the full court, to the Chief
Justice or Chief Judge of the court or courts concerned, or a committee of justices
or judges of such court or courts, or to the Committee on Complaints, for investiga-
tion or informal adjustment or for the submission of recommendations to the full
court. Except upon order by the Chief Justice of this court or by the full court,
proceedings hereunder shall be confidential.

3:17 COMMITTEE ON COMPLAINTS.

Appendix B.






