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Ordered, That a special committee, consisting of three members
of the Senate to be appointed by the President thereof and five
members of the House to be designated by the Speaker thereof, be
established to make an investigation and study of air pollution of the
atmosphere and environment of any part of the Commonwealth
from any source and the discharge of waste, particulate matter, diesel
fumes, motor vehicle fumes and any other wastes which cause or
might cause any degree of contamination of the atmosphere, with
particular emphasis on the greater metropolitan Boston area as well
as any other similar urbanized area in Massachusetts, and to study
the laws of the Commonwealth relating to air pollution control, the
degree of compliance therewith, and the enforcement of said laws by
state departments; and by local boards of health and other agencies,
with a view to cleaning up the pollution prevalent in the atmosphere
of the Commonwealth. Said committee shall consult the Department
of Public Health, the Department of Natural Resources, and any
other agency of the Commonwealth on matters relating to
anti-pollution legislation and enforcement and may consult with all
governmental agencies and officials, and with boards of health and
other local agencies and officials, regional agencies or bodies, and
with the appropriate federal agencies, for such information and
assistance as it may deem helpful. Said committee may hold public
hearings and take testimony and may travel within and without the
Commonwealth for the purpose of conducting its study and
investigation. It may employ such legal and other expert assistance as
it may deem necessary, and may expend for the purposes of this
order such sums as may be appropriated. Said committee shall report
to the General Court the results of its investigation by filing the
same, together with its recommendations, if any, with the Clerk of
the House of Representatives not later than September first in the
current year.

Passed in the House on February 1, 1967,
and Passed in the Senate on February 21, 1967.

ORDER CREATING THE COMMITTEE
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July 28, 1970.

To the Honorable Senate and House of Representatives

The Special Joint Legislative Committee on Air Pollution created
by an Order (House 4351) adopted in the House of Representatives
on February 1, 1967 and in the Senate on February 21, 1967 and
most recently revived and continued by an Order (House 4928)
adopted in the House of Representatives January 22, 1970 and in the
Senate January 26, 1970 and which was directed to make an
investigation of air pollution of the atmosphere and environment
from any source and the discharge of waste, particulate matter, diesel
fumes, motor vehicle fumes and other wastes which cause or might
cause any degree of contamination of the atmosphere with particular
emphasis on the Greater Boston area, herewith submits its seventh
interim report, recommending the appended legislation. (See
Appendices A and B).

Respectfully submitted,

Sen. MARIO UMANA, Chairman
Sen. JOSEPH J. C. DiCARLO
Sen. OLIVER F. AMES
Rep. NORMAN S. WEINBERG
Rep. IRVING FISHMAN
Rep. JACKH. BAG KM AN
Rep. FRANCIS W. HATCH, JR.

SEVENTH INTERIM REPORT OF THE SPECIAL JOINT
LEGISLATIVE COMMITTEE ON AIR POLLUTION.
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In the Year One Thousand Nine Hundred and Seventy.

AN ACT TO PROTECT THE ENVIRONMENT OF THE COMMONWEALTH
THROUGH ACTIONS FOR DECLARATORY AND EQUITABLE RELIEF
AND FOR DAMAGES.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 111 of the General Laws is hereby
2 amended by inserting after section 142 D the following sections:
3 Section 142E. As used in sections one hundred and forty-two
4 F and one hundred and forty-two G, the following words shall
5 have the following meanings;
6 (1) “Person,” any individual residing in the commonwealth,
7 or any group organized under the laws of the commonwealth, or
8 any political subdivision of the commonwealth, or any public
9 authority, or any state or local agency, department, body or

10 official.
11 (2) “Administrative agency,” any state or local agency
12 department or body or any public authority.
13 (3) “Damage to the environment,” any significant pollution,
14 impairment or destruction, actual or likely, of the air, water,
15 land, wildlife, or other natural resources or historic sites and
16 buildings which are in violation of any statutory or regulatory
17 standard or limit under the laws of the Commonwealth of
18 Massachusetts or the United States. Excessive noise shall be
19 included as one of the causes of pollution, impairment or
20 destruction of the air.
21 Section 142 F Any person shall have the right to make timely
22 intervention into any adjudicatory proceeding as defined in
23 section one of chapter thirty A of any administrative agency in
24 which damage to the environment is or might be at issue. Such

APPENDIX A
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25 intervention shall include with it the right to present evidence or
26 witnesses and to make written or oral argument, except that the
27 agency may restrict such right to the extent that it finds that the
28 material presented by the intervener is repetitive of material
29 presented by others. Any person so appearing shall be considered
30 a party to the proceeding for the purposes of notice, appeal, and
31 any other procedural rights, applicable to such proceedings.
32 Section 142G. (a) Any person shall have standing to maintain
33 a suit in equity or for declaratory relief, in his own behalf or in
34 addition as a class action on behalf of all others similarly
35 situated, in the superior or supreme judicial courts, to enjoin or
36 seek a declaration as to damage to the environment, whether
37 caused by any private or public source.
38 (b) If plaintiff shall prove that the defendant is or will be
39 causing damage to the environment and that there is at least one
40 method of abatement, the court shall order abatement to the
41 'level of the statutory or regulatory limit where there is such
42 ‘statutory or regulatory limit. The court shall grant defendant the
43 time necessary to institute abatement ordered under this
44 paragraph, but defendant shall be required to post bond in a sum
45 deemed reasonable by the court, conditioned upon defendant’s
46 providing proof of compliance to the court on or before the last
47 day of the period allowed him by the court.
48 (c) The plaintiff shall establish a prima facie case upon a
49 showing of damage to the environment caused by or likely to be
50 caused by the defendant’s actions, and the burden of proceeding
51 and of persuasion shall then shift to the defendant. If the court
52 finds that the defendant has a feasible alternative it may order
53 the defendant to use that alternative. The court may appoint a
54 master to hear all or some of the issues presented.
55 (d) If the court finds that an issue in the case is then pending
56 before an administrative agency or is within the jurisdiction ot an
57 administrative agency which the court finds has the expertise and
58 competence to decide the issue within a reasonable time, the
59 court may, after issuing whatever protective orders it deems
60 advisable to prevent damage to the environment, remand the case
61 to such agency. Any decision by the agency may be reviewed by
62 the court in accordance with the provisions for review otherwise
63 applicable to decisions by that agency, except that it the court
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64 finds that the agency did not adequately consider the damage to
65 the environment, it shall review the entire record, or if there is no
66 record of the agency proceeding the court shall hear evidence,
67 and affirm the agency decision if, taking into account damage to
68 the environment, it is supported by a preponderance of the
69 evidence. If prior to the filing of an action under this section, an
70 administrative agency has issued a decision on an issue affecting
71 the case, the court shall review such decision in accordance with
72 the provisions of the preceding sentence, notwithstanding the
73 lack of appeal from such decision.
74 (e) Any person who suffers injury to his person or property
75 caused by damage to the environment shall have an action in tort
76 for damages, against all persons who jointly or severally caused
77 such injury. In all cases where the court finds for the plaintiff,
78 recovery for each individual plaintiff shall be in the amount of
79 actual damages; or if the court finds that the damage to the
80 environment complained of was a wilful or knowing violation of
81 any statutory or regulatory limit up to three but not less than
82 two times such amount.
83 (f) Any person entitled to bring a suit under this section may,
84 if the damage to the environment complained of has caused
85 similar injury to numerous other persons similarly situated and if
86 the court finds in a preliminary hearing that he adequately and
87 fairly represents such other persons, bring the suit on behalf of
88 himself and such other similarly injured and situated persons; the
89 court shall require that notice of such suit be given to unnamed
90 plaintiffs in the most effective practicable manner. Such suit shall
91 not be dismissed, settled or compromised without the approval
92 of the court, and notice of any proposed dismissal, settlement or
93 compromise shall be given to all members of the class of
94 plaintiffs in such manner as the court directs.
95 Section 142H. The right created by sections one hundred and
96 forty-two E through one hundred and forty-two G of this
97 chapter shall be in addition to, and not in derogation of, any
98 other rights or obligations created by law.

1 SECTION 2. The provisions of this act are severable, and if
2 any of its provisions shall be held by any court of competent
3 jurisdiction to be invalid or unconstitutional, such holding shall
4 not affect or impair any of the remaining provisions.
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AN ACT ESTABLISHING AN ENVIRONMENTAL QUALITY CONTROL
COUNCIL.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 6of the General Laws is hereby
2 amended by adding the following 5 sections;
3 Section 162. There shall be an environmental quality control
4 council, hereinafter called the council, consisting of nine persons
5 appointed by the governor, hereinafter called public members,
6 and ex-officio the secretary of administration and finance or his
7 designee, the secretary of environmental affairs, the secretary of
8 human services, and the secretary of transportation and
9 construction. The terms of the public members shall be

10 concurrent with that of the governor, and no more than five of
11 said members shall be members of the same political party. At
12 least one of said public members shall be a person under
13 twenty-five years of age. The chairman of the council shall be
14 designated from time to time by the governor. The members of
15 the council shall serve without compensation but shall receive
16 any expenses necessarily incurred in the performance of their
17 duties. The council shall meet monthly and at other times at the
18 call of the chairman. The council may appoint an executive
19 secretary, who shall not be subject to chapter thirty-one, and
20 shall, with the approval of the Governor, fix his salary. The
21 council may appoint such other assistants, consultants, investiga-
-22 tors and experts as it deems necessary. The council shall be
23 provided with offices in the state house or elsewhere in the city
24 of Boston. Unless otherwise indicated, all decisions of the council
25 shall be taken by a majority of those members present and
26 voting.

APPENDIX B
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In the Year One Thousand Nine Hundred and Seventy.
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27 Section 163. (A) The council shall receive complaints relating
28 to damage or abuse of the environment and upon the receipt of
29 any such complaint shall transmit it to the appropriate
30 governmental agency. Said agency, upon receipt of such
31 complaint, shall take appropriate action and shall keep such
32 records concerning such complaints as the council may request.
33 The council may from time to time review said records. If the
34 complaint alleges that an agency, political subdivision, or
35 authority of the commonwealth is itself causing damage or abuse
36 to the environment, the council may investigate said complaint,
37 and if it finds that such damage or abuse has actually occurred,
38 the council may exercise such powers as are conferred upon it by
39 subparagraphs B and C of this section.
40 (B) The council shall receive complaints relating to mal-
-41 feasance or nonfeasance on the part of any agency or political
42 subdivision of the commonwealth in fulfilling its statutory
43 responsibilities to prevent or correct damage or abuse to the
44 environment. Upon receipt of such complaint the council may
45 investigate by calling for such records and information as it may
46 desire. The council may also hold public hearings concerning said
47 malfeasance or nonfeasance if a majority of its public members
48 so decide. The council shall report the findings of any such
49 public hearings to the governor, to the general court, and to any
50 other public official whom the council deems appropriate. Any
51 such report shall be a public document.
52 (C) The council may intervene in adjudicatory proceedings of
53 administrative agencies and may maintain actions in equity or for
54 declaratory relief in accordance with section of chapter
55 The decision to maintain any such actions shall be made by a
56 majority of the council’s public members.
57 (D) The council may appear before committees of the general
58 court and of the congress of the United States and before any
59 commission, board, department or agency of any governmental
60 body concerning any matter affecting the environment of the
61 commonwealth.
62 (E) The council shall identify and make known to the public
63 the emergence of new threats to the environment of the
64 commonwealth and shall make such recommendations to the
65 governor and the general court as it deems advisable.
66 (F) The council shall transmit annually to the governor and
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67 the general court an environmental quality report which shall set
68 forth 1) the state of the environment of the commonwealth;
69 2) current and foreseeable trends in the quality, management,
70 and utilization of the environment; 3) the likely effects of said
71 trends on the health and the social, economic, and other
72 concerns of the public; 4) a review of governmental programs
73 affecting the environment of the commonwealth; 5) a review
74 and evaluation of the council’s activities during the previous year;
75 6) a review and evaluation of the complaints received by the
76 council during the previous year and of the subsequent actions
77 taken to deal with said complaints; and 7) such executive or
78 legislative proposals as the council believes best serve the interest
79 of the public in the environment of the commonwealth.
80 Section 164 (A) Any agency, political subdivision or
81 authority of the commonwealth whose plans and programs may
82 cause or result in damage to the environment shall review any
83 such plans or programs. The agency, political subdivision or
84 authority shall reduce to writing a summary of the extent to
85 which such damage was considered including, but not limited to,
86 a description of the plan or program, the damage to the
87 environment resulting therefrom, the alternatives available to
88 reduce or eliminate such damage, and the reasons for rejecting
89 said alternatives. Such summary shall be a public document, open
90 to inspection by any person at reasonable hours and available by
91 copy to any person upon payment of the reasonable cost of

reproduction.
93 (B) The council may review any such plans or programs for
94 the purpose of determining whether they reflect an adequate
95 concern for environmental quality, whether damage to the
96 environment could be avoided or minimized, and whether the
97 plans or programs reflect efficient coordination among the
98 governmental units of the commonwealth. The council may
99 make recommendations as to the improvement of such plans or
100 programs to the governor, general court, or other appropriate
101 official.
102 Section 165. (A) The council shall work closely with and
103 offer the maximum possible cooperation to all groups and
104 organizations working to improve environmental quality within
105 the commonwealth and the New England region.
106 (B) The council may establish task forces throughout the
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107 commonwealth for the improvement of environmental quality.
108 The council may also establish a youth task force on
109 environmental quality in cooperation with students and with the
110 institutions of secondary and higher learning located within the
111 commonwealth.
112 (C) The council may conduct such studies, investigations and
113 research in the area of environmental quality as it deems
114 advisable, and may collect and disseminate information on
115 environmental quality.
116 Section 166. In the exercise of its powers and the fulfilling of
117 its responsibilities, the council may:
18 A. call upon any department, board, commission or officer of
19 the commonwealth or of any authority or political subdivision of
20 the commonwealth for such information as it may desire in the
21 course of its duties.
22 B. hold public hearings and establish rules of procedure
23 governing the conduct of its hearings which shall be made
24 available in printed form to each witness prior to his testimony.
25 Witnesses shall have the right to be represented by counsel and
26 shall before testifying be sworn.
27 C. solicit and accept for use any gift of money or property
28 made by will or otherwise, and any grant or loan of money,
29 services or property from the federal government, the common-
-30 wealth or any political subdivision thereof or any private source.
31 D. require by summons the attendance and testimony under
32 oath of witnesses and the production before it of books, records,
33 and papers relating to any matter under investigation by it. Such
34 a summons shall be issued upon a majority vote of the members
35 of the council.

1 SECTION 2. Nothing in this act shall be construed so as to
2 relieve any agency, political subdivision or authority of the
3 commonwealth of its responsibilities in the area of environmental
4 protection.

1 SECTION 3. Prior to April thirtieth, nineteen hundred and
2 seventy-one, the council shall consist of nine public members to
3 be appointed by the Governor and ex-officio the commissioner
4 of natural resources, the chairman of the metropolitan district
5 commission, the commissioner of public health, and the
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6 commissioner of public works.

1 SECTION 4. The council shall, prior to April thirtieth,
2 nineteen hundred and seventy-one, make a special report for the
3 use of the secretary of environmental affairs. Said report shall
4 contain recommendations concerning the executive office of
5 environmental affairs established pursuant to chapter seven
6 hundred and four of the acts of nineteen hundred and sixty-nine.

1 SECTION 5. Section 4G of chapter 7 of the General Laws, as
2 inserted by section 8 of chapter 704 of the acts of 1969, is
3 hereby amended by inserting after the word “board” in
4 line thereof the words:— the environmental quality control
5 council;.
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MINORITY REPORT ON APPENDIX A OF REPRESEN-
TATIVES MICHAEL PAUL FEENEY OF BOSTON AND

JOHN F. MEDIA OF BOSTON.

�

In dissenting from the Majority Report which favors passage of
Appendix A, we the Minority of the Special Joint Legislative
Committee on Air Pollution respectfully point out that it creates a
new class of crimes vaguely described as “damage to the
environment” which it defines as “any significant pollution
impairment or destruction, actual or likely, of the air, water, land,
wildlife or other natural resources or historic sites and buildings
which are in violation of any statutory or regulatory standard or
limit under the laws of the Commonwealth or the United States.
Excessive noise shall be included as one of the causes of damage to
the environment

There is a purported attempt in this definition to limit court action
to violations for which statutory or regulatory limits exist under
state or federal laws. Violation of existing regulations, however, can
presently be enforced by the state departments and agencies which
established them just as violations of existing statutes presently cany
appropriate penalties and provision for remedial action.

The chief mischief of Appendix A lies in its authorization and
encouragement of citizens, whether or not they are personally
harmed, to initiate or intervene in administrative agency action of
an adjudicatory nature and to bring law suits in equity courts for
injunctions, declaratory relief and for punitive damages against any

one who wilfully or accidentally, knowingly or unknowingly, is
causing or likely to cause, so-called “damage to the environment”
including noise.

Presently there are only two standards of environmental pollution
established by the Department of Public Health which are defined.
Scientists are attempting to define and publish other standards. Thus,
Appendix A is a misleading piece of legislation because it will make

dje Commontoealtf) of jHatfsiadiuSctte

4 people believe that they can have extensive recourse to the courts
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when in fact not enough scientific data exists to verify the claimed
harm to the public.

Further, by Appendix A, the Legislature seems to be encouraging
an expensive and extensive agency and court action which will mean
new state staffing for hearings officers, clerks, attorneys, masters and
judges. More than likely on review and analysis most cases will have
to be set aside without a fine or a judgment or an order to abate the
“damage to the environment” for lack of a measurable standard by
which the judge or hearings officer can make a determination of £

significant pollution to warrant punishment.
The Minority believes that other air pollution laws already existing

on the books of the Commonwealth or proposed by the Fifth and
Sixth Reports of this Committee, plus rules and regulations
established pursuant thereto coupled with vigorous education and
enforcement by qualified technical environmental specialists is a far
more mature policy for the Commonwealth to pursue than passing
laws like Appendix A to encourage frivolous law suits.

We now have more than adequate laws in Massachusetts to
regulate the environment. We must now get down to the hard
business of administering and enforcing them by the multitude of
State agencies charged with this responsibility which have the
cumulative expertise to accomplish this administration and enforce-
ment.

To disregard this policy is sheer folly. It is but another aspect of
the rhetoric of pollution control that will further complicate and
aggravate a most difficult problem without accomplishing anything
to solve it.

Respectfully Submitted;
(

Rep. MICHAEL PAUL FEENEY
Rep. JOHN F. MFLIA
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MINORITY REPORT ON APPENDIX B OF REPRESEN-
TATIVES MICHAEL PAUL FEENEY OF BOSTON,

WILLIAM M. BULGER OF BOSTON AND
JOHN F. ME LIA OF BOSTON.

The establishment of an Environmental Quality Control Council is
a classic example of the lazy man’s rule for the conduct ot
government: when in doubt, create a new agency. It is this kind of
approach over the years that lias resulted in an endless array of state
agencies, piled one on top of the other, overlapping in their
jurisdictions, and uncoordinated in their eftorts and consequently
costly and unproductive of results.

It was to correct this situation that the Governor a year ago
advanced his plan for a reorganization of the executive branch to
eliminate multiplicity, overlapping and lack of coordination among
the agencies then existing.

Part of the reorganization plan provided for creation of a
super-agency on Environmental Affairs, Another part embodied
broadened powers for an expanded Department of Administration to
coordinate and oversee the performance of the operating agencies of
government including Environmental Affairs.

Now, in Appendix B, it is proposed to create still another agency,
answerable neither to the Secretary of Administration nor the
Secretary ot Environmental Affairs, to carry out a function clearly
belonging in part to both of them.

Thus, instead of looking to a Secretary of Environmental Affairs
for planning and enforcement of programs relating to the environ-
ment, Appendix B would add to the number of agencies reporting to
the Governor in this area, the very situation reorganization was
designed to correct. Instead of looking to a Secretary of Administra-
tion and the Cabinet of Secretaries to integrate efforts in this field,
the Governor will go outside the cabinet structure for his guidance in
this one particular area.
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Basically, what the new Council in effect represents is an
admission in advance that all the agencies to be joined under the
Secretary of Environmental Affairs will fail to perform their assigned
functions and will therefore require the kind of watch-dog
supervision the Council is designed to provide. If this is the fact, the
governmental reorganization plan should be shelved. If it is not the
fact, Appendix B should be rejected, a move we the undersigned
heartily recommend.

Even apart from the lack of need of the proposed Council, there is
an undesirable feature of Appendix B which should be pointed out,
especially since it is appearing more and more in legislation creating
new state agencies. This is the provision giving the Council subpoena
power over witnesses and documents.

Clearly the proposed Council is not an adjudicatory agency. It is a
mere advisory group and as such, it has no need whatsoever for
subpoena power. Casual and needless delegation of such power in the
long run can only lead to a situation of harassment for private
citizens and groups to no useful purpose. Needless power for a
needless agency warrants the opposition of all of us.

Respectfully Submitted;

Rep. MICHAEL PAUL FEENEY
Rep. WILLIAM M. BULGER
Rep. JOHN F. MELIA


