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ORDERS AUTHORIZING STUDY

(Unnumbered Joint Order of 1969)

Ordered, That the Legislative Research Council be directed to 
study and investigate means of maximizing Massachusetts state and 
local participation in federal programs relative to (a) housing for low 
and middle income families and individuals, (b) the development of 
“new towns” as a method of easing the housing crisis and promoting 
the development of the Commonwealth, and (c) code enforcement 
to prevent the emergence and spread o f  blight within communities of 
the Commonwealth: and that said Council file its statistical and 
factual report hereunder with the Clerk of the House of Represent
atives on or before the last Wednesday of February in the year 
nineteen hundred and seventy.

Adopted:
By the Senate, July 15, 1969 
By the House o f  Representatives, 
in concurrence, July 23, 1969.



(House, No. 5094 of 1970)

Ordered, That the time be extended to the last Wednesday in April 
of the current year, within which the Legislative Research Council is 
required to file its reports relative to (a) housing for low and middle 
income families and individuals, (b) the development of “new 
towns” as a method of easing the housing crisis and promoting the 
Development of the Commonwealth, and (c) code enforcement to 
prevent the emergence and spread o f  blight within communities o f  
the Commonwealth, all as pursuant to an unnumbered order adopted 
by the Senate on July 1 5, 1969 and by the House of Representatives, 
in concurrence, on July 23, 1969.

Adopted:
By the House o f Representatives, February 25, 1970. 
By the Senate, in concurrence, February 26, 1970.

(House, No. 5436 of 1970)

Ordered, That the time be extended to the last Wednesday in July 
of the current year, within which the Legislative Research Council is 
required to file its report relative to (a) housing for low and middle 
income families and individuals, (b) the development of “new 
towns” as a method of easing the housing crisis and promoting the 
development of the Commonwealth, and (c) code enforcement to 
prevent the emergence and spread o f  blight within communities o f  

f h e  Commonwealth, all as pursuant to an unnumbered order which 
was adopted by the Senate on July 15, 1969 and by the House of 
Representatives, in concurrence, on July 23, 1969, and to an order 
printed in current House document numbered 5094, which was 
adopted by the House of Representatives on February 25, 1970 and 
by the Senate, in concurrence, on February 26, 1970.

Adopted:
By the House o f Representatives, April 29, 1970.
By the Senate, in concurrence. April 29, 1970.
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LETTER OF TRANSMITTAL TO THE 
SENATE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House o f  Representatives:

GENTLEMEN: — The Legislative Research Council submits here 
with a report prepared by the Legislative Research Bureau relative to 
housing and code enforcement. This document was prepared in 
compliance with an unnumbered omnibus joint order which was 
adopted by the Senate on July 15, 1969 and by the House ol 
Representatives on July 23, 1969.

The Legislative Research Bureau is limited by statute to “ statis
tical research and fact-finding.” Hence, this report contains factua 
material only, without recommendations by either the Council o 
Bureau. It does not necessarily reflect the opinions of the undf 
signed.
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Respectfully submitted, I SC

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL. m is
mm

Sen. JOSEPH D. WARD of Worcester, Chairman
Rep. JOSEPH B. WALSH of Boston, Vice Chairman
Sen. ANDREA F. NUCIFORO of Berkshire
Sen. JOHN F. PARKER of Bristol
Sen. ALLAN F. JONES of Cape and Plymouth
Rep. JOEL S. GREENBERG of Pittsfield
Rep. CHARLES F. FLAHERTY, JR. of Cambridge
Rep. DAVID J. O’CONNOR of Boston
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. HARRISON CHADWICK of Winchester
Rep. J. HILARY ROCKETT of Marblehead
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LETTER OF TRANSMITTAL TO THE 
LEGISLATIVE RESEARCH COUNCIL

To the Members o f the Legislative Research Council:H]

GENTLEMEN: — On the basis of an unnumbered “omnibus” joint 
order of July, 1969, reprinted on the inside of the front cover of this 
document, the Legislative Research Council was directed to study 
and investigate means of maximizing Massachusetts state and local 

* participation in federal programs relative to housing for low and 
middle income families and individuals and code enforcement.

The Legislative Research Bureau herewith submits such a report. 
Its scope and content have been determined by the statutory 
provisions which limit Bureau output to factual reports without 
recommendations.

Charles L. Shea of the Bureau staff was responsible for the 
preparation of that section of the report dealing with housing while 
Edward J. Lynch, Jr., Esq., a temporary consultant retained by the 
Bureau, prepared the material on code enforcement.

►
Respectfully submitted,

DANIEL M. O’SULLIVAN, 
Director, Legislative Research Bureau.

)
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HOUSING AND CODE ENFORCEMENT

SUMMARY OF REPORT

Origin and Scope o f Study
In compliance with legislative order, this report examines the pas# 

development, current status, and need of housing for low and 
moderate income families in the Commonwealth. Also considered is 
the role of code enforcement as a means of preserving the existing 
supply of housing. In this connection, the document treats the 
salient provisions of various types of codes and the problems 
associated with enforcement.

Community support for both housing and enforcement as well as 
neighborhood improvement, financial requirements and community 
goals are also examined.

This study was requested by Senator Joseph D. Ward of Fitchburg^ 
Chairman of the Legislative Research Council, because of his concern 
relative to unmet housing needs for senior citizens and families of 
low income, and the alleged existence of a great number of unsafe, 
unsanitary and substandard dwelling units within the Common
wealth.

Development o f  Public Housing

Early Action
Although the interest of the government of Massachusetts in the 

subject of residential housing dates back to early provincial days, n<r 
substantive progress was made until immediately after World War II.

Early statutes were primarily concerned with fire prevention 
through the regulation of construction methods and building 
materials. Later laws attacked overcrowding and other nuisances 
deemed threatening to public health.

In the early 1900s, attempts to construct public housing were 
thwarted because of a Supreme Court decision relative to a 
constitutional provision prohibiting the expenditure of public funds 
for housing; the court holding that the provision of housing, no 
matter how laudable the end result, was a private function. ^
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The ratification by the people of a constitutional amendment in 
1915 authorizing the Commonwealth to construct housing and the 
ratification in 1917 of an amendment authorizing cities and towns to 
do likewise was the prelude to public housing in Massachusetts.

First State Housing Enterprise
Construction of public housing was first authorized by the 

Legislature in 1917 (c.310). Although the initial project in Lowell 
$was small and experimental, it was considered successful. The 

assumption of the powers and duties relative to public housing by 
the Public Welfare Department under the re-organization act of 1919 
redirected the principal thrust in housing toward zoning, planning 
and rehabilitation by private funding. As a result, no further public 
housing programs, at the state level, were instituted until the early 
1940s.

Depression Era Developments
The federal government entered the public housing field in the 

1930s spurred on more by the drive to create employment rather 
♦than to solve housing needs. The aftermath of this action, however, 

was large scale entry into the housing field.
Initially, housing was constructed for and rented to only those 

individuals who could afford the rents. The United States Housing 
Act of 1937 charted a new course designed to eliminate unsafe and 
unsanitary units, keep the cost per unit within certain limits and hold 
rents at levels that low income families could afford.

In order to participate in this federal program, the Commonwealth 
enacted a statute in 1938 (c.484) which provided for the establish
ment of local housing authorities and permitted these bodies with 

*the approval of the state to expend money and receive federal grants 
for the construction of low rent public housing.

World War II Era
With the outbreak of war in Europe in 1940, the federal 

government greatly increased its production of defense materials. 
The need for skilled manpower in “defense” areas brought about 
population shifts and created severe housing shortages both in 
Massachusetts and elsewhere. Restrictions limiting local housing 
authorities to construct low-rent housing only were lifted, and 
defense housing was placed under their jurisdiction with the proviso
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that it be converted to low-rent housing upon cessation of the 
national emergency (Acts of 1941, c.317).

Immediately after the war, returning veterans, coupled with an 
increased population, caused an acute housing shortage. Moreover, 
because of the lack of building materials during the war, existing 
housing had suffered considerable deterioration. This situation 
brought about the passage of four statutes designed to ease the 
shortage. One authorized the acquisition and conversion of Army 
and Navy barracks into veterans’ housing. Another established an * 
Emergency Housing Commission to act as the top level board of 
appeal relative to veterans’ housing. The most important one 
empowered local housing authorities to expend funds for veterans’ 
housing construction. Finally, the State Board of Housing was 
granted broader power relative to local by-laws and ordinances, 
municipal grants-in-aid. audits and exemptions from taxation.

Low-cost, low-rental housing construction was greatly accelerated 
by the enactment of Chapter 200 in 1948 which authorized cities 
and towns to float bond issues, guaranteed by the Commonwealth, 
for the development of veterans’ housing units. In addition, an g 
annual state subsidy amounting to 2-1/2% of development cost was 
also authorized to be paid to local housing authorities for a period of 
25 years.

Later, this same principle was included in the statute which 
launched the housing for the elderly programs (Acts of 1954, c.667).

Although the above two programs experienced considerable 
success, early urban renewal projects and relocation and rehabilita
tion programs did not provide any significant numbers of additional 
low-cost housing.

Modem Public Housing

The old concept that public housing was only a temporary or 
stop-gap measure best provided by the erection of high rise structures 
containing many hundreds of units isolated from the rest of the 
community has given way to new thinking.

Both the 1961 and 1965 Federal Housing Acts were enacted to 
spark an upswing in the sluggish home building industry. In addition, 
new innovative approaches were introduced, such as the rent 
supplement program, and financial and technical aid to generate maxi
mum participation by private enterprise and code enforcement. £
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1968 Housing Act
Periods of tight money and budgetary pressures on the federal 

government acted as deterrents to full implementation of authorized 
housing programs. Nevertheless, the success, though limited, of new 
programs spurred Congress to not only expand existing programs but 
to enter new fields, such as, linking employment and job training 
with housing construction and urban renewal. In addition, reasonable 
additional costs attributable to design and the use of features and 

-faaterial that contribute to better living gained approval.
A home ownership program for low and moderate income families 

was also initiated. Basically, the plan calls for the Department of 
Housing and Urban Renewal (HUD) to pay the difference between 
20% of monthly family income and the required monthly payment 
under the mortgage for principal, interest, taxes, insurance and the 
mortgage insurance premium.

In keeping with the home ownership program, Congress called on 
HUD to be more liberal than the FHA in reviewing credit histories of 
applicants. Moreover, FHA was authorized to insure mortgages in 
older blighted neighborhoods providing all conditions other than site 
were met. Last but not least, the Secretary of HUD was authorized 
to provide reinsurance to assist the states and private insurance 
companies in granting coverage for structures which are insurable, 
save for location.

Special assistance in the form of interest free loans of up to 80% 
of preconstruction costs was authorized for non-profit sponsors who 
had sufficient financial responsibility and stability. Other aspects of 
the home ownership programs made provision for (a) special mort
gage insurance against foreclosures because of unexpected economic 
adversity, (b) the use of new technology, such as mass production or 
%nthetic materials and (c) the conversion of subsidized rental 
projects into condominiums or cooperatives, thereby allowing 
families of low income to purchase individual units therein.

Insofar as rental housing was concerned, an expanded rent 
supplement program and a reduced interest rate for mortgage money 
was made available to private developers. Emphasis for public rental 
housing was placed upon rehabilitation or acquisition of existing 
dwelling units. This is to be accomplished under the so-called 
Turnkey approach whereby a completed project may be purchased 
by a local housing authority or by lease or acquisitions of a certain
•
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number of units in an existing structure, whether rehabilitated or 
not.

Comprehensive planning, improved management and tenant serv
ices and neighborhood development in renewal areas on an annual 
basis, lather than a lump sum basis, were also provided.

Sta te  Level
A comprehensive study by a special commission on low income 

housing in 1965 sparked the movement for new innovations in state 
housing programs.

The establishment of the Massachusetts Housing Finance Agency 
(MHFA) in 1966 (c.708) is expected to provide a substantial number 
of housing units for families of low and moderate income. 
Modelled after the FHA, it was set up to provide mortgage money to 
private developers at reduced interest rates. Approved projects must 
be located in areas where there is a shortage of safe, decent, sanitary 
housing and at least 25% of the dwelling units in any project must be 
rented to persons of low income at a rental that does not exceed 25% 
of their adjusted gross income.

A rent supplement program similar to the federal program was also § 
adopted.

In the private sector, declines in construction of housing units 
were attributed to the tight money market, lack of uniform zoning 
laws and building codes and a prohibition against the use of certain 
methods of construction and materials. Private developers are 
hopeful that the MHFA will greatly assist them in expanding 
production.

Present Housing Inventory
At the present time there are approximately 1,860,000 housing^ 

units in Massachusetts, consisting of about 1,005,000 single homes, 
613,000 units in two, three or four family structures and 242,000 
units in structures containing five or more units. It is estimated that 
in order to replace substandard units and those destroyed by public 
works of various kinds and to provide dwelling units for new 
households because of population growth some 284,000 new or 
rehabilitated units will be needed over the next ten years. This 
includes 25,000 units for the elderly, 75,000 for families of low 
income and 184,000 for new households.

♦
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Latest estimates place the number of low income families in the 
state at 137,000. This figure is based on an adjusted U.S. Census 
Bureau figure of S3,510. annual income, those at or below this figure 
being classified as low income.

Principal Deterrents to Housing Construction

Four principal factors presently appear to have an adverse affect 
Ion housing construction.

Zoning
Many communities, through zoning, have successfully thwarted 

many types of housing construction. Excessively large lot require
ments or severe restrictions on apartment complexes have made it 
difficult for many families of low or moderate income to find shelter 
they could afford in many areas.

In 1969 the Commonwealth moved to vitiate such zoning 
practices by allowing a limited suspension of existing local regula
tions which were inconsistent with the construction of low or 
moderate income dwelling units (c.774). Commonly known as the 
“anti-snob" zoning act. this statute empowers the Housing Appeals 
Committee within the Department of Community Affairs to over
turn a local board’s permit denial if certain conditions, such as a need 
for low and moderate income housing exists. On the other hand, the 
local board’s decision may be sustained if the project is considered a 
detriment to the health and safety of the residents of the town, the 
promotion of better site and building design or the preservation of 
open spaces.

Because of the newness of the act and delays in establishing its 
Administrative procedures and the appointment of the Appeals 
Committee, no adjudications have as yet been made.

Interest Charges
Inflation has caused interest charges on mortgage loans to reach 

new heights. Not only are banks reluctant to lend money at interest 
rates allowable under governmentally subsidized programs but 
borrowers are reluctant to commit themselves to long term obliga
tions at high rates. An easing of the tight money market would 
probably have a salutary effect on housing construction.

I
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Building Codes
The lack of a uniform state building code is blamed by some for 

contributing to the shortage and high cost of housing. Prohibitions at 
the local level against the use of certain materials or methods of 
construction make mass produced prefabricated units impractical 
and economically unfeasible. Industry spokesmen claim a uniform 
code with uniform interpretation is vital. Local officials counter this 
by claiming that increased costs of land, labor and materials are 
responsible for the high cost of construction. * I

Property Taxation
Most communities in the state are faced with serious financial 

problems and rising property taxes. Strong opposition is usually 
voiced against propositions, such as public housing, which do not 
broaden the tax base. By the same token, families with low or 
moderate incomes are finding it increasingly difficult to meet these 
property tax levies.

Some jurisdictions through income tax credits or by basing , 
property taxes on a percent of income have attempted to overcom^ 
these obstacles. Although state subsidization of taxes may be legal in I 
Massachusetts the levying of real estate taxes based on income is 
constitutionally prohibited. Ratification by the electorate this 
November of a constitutional amendment permitting a classification 
system for the assessment of real property may remove such a 
prohibition.

Pending Proposals
Several proposals presently pending before the Legislature could 

have a significant effect on present policies relative to housing fo  ̂
low and moderate income families.

A substantial increase (from 850,000,000 to $400,000,000) in 
MHFA authorized bonding is hoped to stimulate private housing 
construction.

The state assumption of the debt service charges of public housing | 
authorities is designed to stimulate the rehabilitation and moderniza
tion of existing public housing units and help offset the revenue 
losses envisioned by restricting rental charges to a maximum of 25% | 
of the annual income of elderly persons.

A tie-in between construction of housing for the elderly with !
J
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housing for low income families is intended to spur construction of 
inti low income housing units.
iioti Expansion of the rent supplement program, increased aid to 
i«| deteriorating neighborhoods and the restriction of rental charges 
put based on a percentage of income have been proposed at the federal 
nil level.
inlai The Council of State Governments in their suggested state 
nil legislation program have called for regional rather than local housing 

Authorities in order to overcome provincialism, selfish considerations 
and local political pressures. Housing officials believe that a regional 
authority would look at housing in a broader vein and be able to 

it more fully implement authorized federal and state aided programs, 
ismj
Hi Early Efforts at Code Enforcement

Although there had been isolated action in the area of code 
Hi enforcement, such as the work of the Massachusetts State Sanitary 

Commission in the 1850s under the chairmanship of Dr. Lemuel 
kk Shattuck, it was not until the latter part of the Nineteenth Century 
EJ^ith the enactment of the tenement house laws that any concerted 
Ik and planned action relative to a housing code emerged.

By the turn of the century, through the work of Lawrence Veiller 
mu: and others the basic postulates of housing codes were developed. 

These provisions related to (1) protection from fire, including exit 
facilities; (2) light and ventilation, including the size of inner courts 
and yards; (3) sanitary provisions, including water closet accommo
dations; (4) cellar and basement occupancy and overcrowding limita
tions; and (5) requirements for building permits, registration of 

®i; owners and administrative details.
Progress in the housing code movement continued moderately 

^Intil the Depression era and the entrance of the federal government 
0  into the housing field in a large way. In 1934, Congress enacted the 
,|i« National Housing Act and created the Federal Housing Administra

tion (FHA). To provide a basis for insuring home loan mortgages, the 
(|j5 FHA developed minimum property standards.
mini Later, a most significant development occurred when, in 1941, the 
,(i( City of Baltimore approved the first modern housing code. Known as 

an “Ordinance on the Hygiene of Housing” this was a performance 
type ordinance which outlined the objectives to be obtained. The 
Commissioner of Health was authorized under this ordinance to
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adopt such rules and regulations as were necessary for the enforce
ment of its provisions.

Post World War II Developments
After the passage of the Housing Act of 1949, which for the first 

time set a national policy for housing, specifically the “elimination 
of substandard housing” and the setting of the goal of a “decent 
home and suitable living environment for every American family,” 
more codes appeared. Among them were several model cod$ 
prepared by trade associations such as the Building Officials 
Conference of America (BOCA) and others. The provisions of these 
several model codes are discussed in the report.
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The Constitutionality o f  Code Enforcement
Case law and judicial thought relative to the legality of code 

enforcement has changed radically since the time of Blackstone when 
a person's use of his property was considered inviolate.

The constitutionality of code enforcement was first sustained by 
the United States Supreme Court in 1926. Since that time challenges 
on the basis of the abuse of the sovereign’s police pow# 
unreasonableness, due process of law or unlawful delegation of 
legislative authority have been repeatedly turned down.

In recent years, codes have been questioned on the grounds that 
enforcement procedures violate the search and seizure provisions of 
the Fourth Amendment. If an inspection is part of a general plan of 
inspection, and is not as a result of a complaint, recent decisions 
state that inspectors must obtain a warrant to enter the property if 
the owner refuses to allow them entry. The enforcing agency, 
however, when appearing before the court is not bound by the usual 
rules of “probable cause” but need only show that the visit is partt- 
a planned and systematic inspection and is not harassment of the 
homeowner.
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Basic Principles o f  Codes
Fundamentally, codes are designed to achieve two basic object

ives: (1) the satisfaction of physiological and psychological needs, 
and (2) protection against contagion and accidents.

Over the years a relative uniformity has appeared in many of the 
model codes. This has not resulted from scientific determination as 
to what represents the most healthful human condition; rather it
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represents a consensus of conflicting interests. On the one hand there 
is pressure from those whose paramount interest is in health, welfare 
and safety requirements. On the other there are the various crafts, 
building associations and property owners who stress the imposition 
of standards in line with monetary and profit-making considerations.

Recent years, however, have witnessed more support for the 
concept of the setting of national, or at least regional standards, 
which would enable prefabricating of homes at a greater rate than 
^as been possible in the past. In line with this latter objective, 

' California has set state standards for building homes. Under the 
statute, the local building inspector is limited to matters such as 
proper siting, the connection of mechanical systems, and the 
assembly of the structure according to specifications.

Also the National Commission on Urban Problems, which was 
chaired by former Senator Paul Douglas, has recommended in its 
report Building the American City that national mechanisms for 
testing and approving technological innovations be developed. 
Although much time will pass before every structure will be governed 
^y a more or less standard code, the trend seems in this direction and 
federal support to communities is to some extent contingent on the
adoption of fairly standardized practices by local governments.

m

IBP

Federal Comprehensive Code Programs
Congress has become increasingly aware that there is a need for 

more and more comprehensive code enforcement if the loss of 
habitable housing units is to be retarded and the production of new 
units is to meet existing and future needs.

The first mention of code enforcement as a distinct adjunct to 
urban renewal was in the Housing Act of 1954, where local programsurl
Sf code enforcement as a method of preventing blight were first 
considered for federal support, if they were “in accordance with the 
urban renewal plan”. At the time there were few communities who 
took advantage of the possibilities offered by this provision in the 
act.

The 1956 Act broadened the scope of federal involvement and 
support and offered payment for up to two-thirds (three-quarters in 
communities under 50,000) of the costs of preparing a General 
Neighborhood Renewal Plan (GNRP).nil# This was further broadened in the Housing Act of 1959 with the
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introduction of the concept of a Community Renewal Plan (CRP) to 
encourage a total community approach to the problem of urban 
renewal and including the elements of: (1) identification of slum 
areas or blighted, deteriorated or deteriorating areas in the commu
nity; (2) measurement of the nature and degree of blight and 
blighting factors; (3) measurement of the resources needed and 
available to complete the renewal of the areas; and (4) the 
identification of potential project areas and types of urban actior  ̂
contemplated within such areas (including code enforcement) and 
the scheduling or programming of urban renewal activities.

In the 1954 Housing Act, the Housing and Home Finance Agency 
introduced the so called “Workable Program” concept. Essential 
features of that program embraced (1) codes and ordinances.
(2) comprehensive community planning, (3) neighborhood analysis, 
(4) administrative organization, (5) financing, (6) housing for dis
placed families, and (7) citizen participation.

Federal legislation mirrors several important findings which 
Congress has made over the past 16 years.

First, it represents an upgrading of the importance of a compref 
hensive code enforcement program as the matter of salvaging existing 
housing until new housing can be built takes on added significance. 
This was first formalized by the introduction of Section 117 of the 
Housing Act of 1965, when, for the first time, direct federal 
assistance to cover part of the cost of code enforcement in a city or 
town was authorized.

Secondly, it represents a concern for administrative organization. 
Up until the Act of 1965, no penalties such as the withdrawal of 
federal funds were assessed against local governments for failure to 
organize progressive programs. After 1965 there was a noticeably, 
tightening up of federal regulation and interest in performance and 
professionalization on the part of the community.

Third, and finally, it indicates a desire to have citizen involvement 
in the process of code enforcement. This final feature has not been 
formalized to the point where there is only one mechanism for 
achieving this involvement, or a specification that there must be an 
elected group of citizens from the community to represent it in a 
Section 117 area. Procedures and practices on this score have been 
left to the discretion of local officials.

The concentrated Code Enforcement Program is to be carried out
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If within a three year time period. During that time every dwelling unit 
'o and building within the area designated by the city or town must be 
)(; inspected and brought up to code standards.
i- To be eligible for federal assistance, an area must meet the 
|l: following criteria:
Mi

(a) It is predominantly residential in character;
(b ) Code violations appear to exist in at least 20 percent of the 

a buildings in the area; and
(c) Conditions are such that the combination of concentrated code 

compliance and public improvements will eliminate code violations 
and stop the area’s decline.

fe
Federal assistance for Section 117 projects provides up to 

two-thirds of the cost for municipalities over 50,000 and three- 
quarters for municipalities under 50,000. The grants are to assist the 

ier municipality in both planning and carrying out the program. Thus, 
aid may cover the costs of code administration, related staff services 

fjn connection with family relocation and in respect to direct federal 
rehabilitation loans and grants and selected public works improve-

*  m ents-
In addition, the following financial aids are offered to assist the 

area’s owners and tenants in making required property improve
ments: (1) direct federal loans up to $14,500 (in high cost areas) at 
3% interest for 20 years (s.312); (2) grants of up to $3,500 to home 
owners whose incomes do not exceed $3,000 per year or whose 
housing expenses exceed 25% of monthly income (s. 115); and
(3) Federal Housing Administration mortgage insurance.

\l- ''
% 'ode Personnel

*• Code enforcement occupies a low-level priority in respect to the 
functions of local government. This situation has ultimately resulted 
in substandard staffing, low prestige and low salaries. According to 
HUD, a community should have one code inspector for each 1,000 
substandard housing units.

if Currently, salary levels in the $6,000 to $8,000 range pre
dominate. They are paid from the municipality’s general fund, 

f  Building code inspectors generally fare better, principally because 
revenue from permits and other fees supplement the tax resources
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appropriated for their salaries. Further, employees of redevelopment 
authorities and similar agencies receive large salaries, chiefly because 
federal funds may be used for this purpose.

Low salaries, coupled with the general lack of educational and 
occupational qualifications, have impeded efforts to recruit qualified 
personnel. As a solution thereto, more emphasis has been placed on 
training and educational programs.

Some authorities suggest a high school education, or its equivalent, 
as a minimum requirement. To upgrade the quality of staff, the  ̂
Building Officials Conference of America (BOCA) has recommended 
a table of organization and a staffing schedule consistent with the 
employee’s experience and qualifications. Community college train
ing has been accepted as appropriate for junior administrators. 
Finally, some sources urge the Department of Housing and Develop
ment to undertake training programs on the national level.

Massachusetts Experience
The thrust of code enforcement in Massachusetts is to compel 

compliance with the provisions of the State Sanitary Code, especially 
Article II dealing with minimum standards for human habitation.# 
The code was first promulgated in 1960 as the result of a legislative 
act. A 1970 statute confers equity jurisdiction in the District Courts 
to enforce the code’s provisions.

Code enforcement has undoubtedly been hindered by the lack of a 
state building code. Repeated efforts on this score have failed to gain 
legislative acceptance. A proposal to establish a state building code 
with power to promulgate rules and regulations which will have the 
force of law is being considered (House, No. 5668).

Thirty-one cities and six towns have initiated comprehensive code 
enforcement programs. The state provides no financial assistance but# 
technical aid is available from the Department of Community 
Affairs.

k
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HOUSING AND CODE ENFORCEMENT

CHAPTER I 
INTRODUCTION

>
Origin and Scope o f  S tu d y

Origin o f  S tudy
The adoption of an omnibus unnumbered joint order, which is 

reprinted on the inside of the front cover of this report, by the 
Senate on July 15, 1969 and by the House of Representatives, in 
concurrence, on July 23, 1969, directed the Legislative Research 
Council to “study and investigate means of maximizing Mass
achusetts state and local participation in federal programs relative to 
housing for low and middle income families and individuals and code 

® enforcement.''
This report continues a series of “ urban” studies by the Legislative 

Research Council which was initiated by an earlier joint order, 
Senate, No. 1522 of 1967. This latter order, introduced by Senator 
Joseph D. Ward on December 1 1, 1967, adopted by the Senate on 

i that date, and concurred in by the House of Representatives on 
December 28, 1967, instructed the Legislative Research Council to —

. . . study optimum approaches to urban decay and the best methods of 
, physical rehabilitation of urban areas. . . (including). . . the best techniques for 
■m the elevation of living standards, income, housing and in general living and social 
. standards of blighted urban areas . . . (and) . . . the correlation of municipal, 

state and federal efforts . . . .

That 1967 joint order reflected Senator Ward’s concern relative to 
the effectiveness of federal, state and local efforts to eradicate 
present-day urban blight, to prevent future decay in urban areas, to 
overcome the shortage of low and middle income housing, and to 
stimulate the kind of economic development which will reduce 
unemployment and poverty within the Commonwealth.
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Limitations upon the available staff and time of the Legislative 
Research Bureau precluded coverage within the specified study 
period of all the urban problems embraced within the broad sweep of 
the legislative study directive. Senate, No. 1522 of 1967. Accord
ingly, the Legislative Research Council report titled Selected Prob
lems o f  Urban Rehabilitation in Massachusetts, submitted on 
July 30, 1969, concentrated on the urgent aspects of implementing 
the Model Cities Program in the Commonwealth (Senate, No. 1540 
of 1969; 243 pp.). Thereafter, the unnumbered joint order adopted |  
by the General Court in July of 1969 directed continued studies by 
the Legislative Research Council relative to new towns, housing for 
low and middle income families, and code enforcement. The two 
latter topics comprise the subject matter of this document, with 
“ new towns” being considered in a separate report with the same 
reporting date.

In respect to housing, Senator Ward was concerned with the 
continuing reports of a shortage of decent housing for the elderly 
and others of limited means despite the availability of numerous 
federal and state programs designed to accelerate the construction, 
acquisition and rehabilitation of dwelling units. Additionally, he was * 
concerned with the ability of these programs to meet future needs in 
the Commonwealth and their impact on the environment especially 
in urban areas.

Scope o f  Study
Many studies have been published by both public and private 

sources relative to the housing crisis. Thus, this report does not delve 
deeply into the past historical development of the issue but uses it 
merely to show how present programs evolved. These available state 
and federal programs as well as the capabilities of the home-building 
industry to meet these programs objectives are discussed.

The present status of dwelling units and the anticipated needs, 
developed from various sources, are also investigated.

Finally, the scope of pending proposals at both the national, state 
and local leveL are examined to determine the effect their passage 
might have on housing in the future

In the area of code enforcement the report discusses the historical 
origin o f code enforcement, some of the more common legal 
problems associated both with the constitutionality of code en-

t

ft



HOUSE -  No. 6084. 251970.|

forcement and challenges to existing programs, and key provisions in 
selected “model” codes, as well as state and city codes. Other subject 
matter treated include procedures for enforcement and problems of 
community support; developing programs for neighborhood improve
ment; staffing and financial requirements; and codes as related to 
community goals.

* CHAPTER II
DEVELOPMENT OF PUBLIC HOUSING IN MASSACHUSETTS

The interest of the government of Massachusetts in the subject of 
residential housing has a long history extending back to the reign of 
William and Mary during the early days of the province of 
Massachusetts. Generally, this interest has been the source of four 
types of legislation relevant to housing as follows:

I (1) Building codes and laws regulating construction, maintenance 
of buildings and the sale of building materials.

(2) Local zoning ordinances.
(3) State and local planning laws, and
(4) Construction of residential housing for private use at public 

expense.

Early Developments
Initially, the interest of the government in housing was focused on 

regulating the sale of building materials and prescribing standards of 
I construction. An example of this is an early law titled “An act for 

building with stone or brick in the Town of Boston, and preventing 
fire” (Prov. Laws, 1692-3, 2nd Session, chapter 13).

During the Industrial Revolution of the early Nineteenth Century 
and the period of great immigration and urbanization which followed 
in its wake, the number of these statutes increased rapidly. In 
addition, increasing pressure was being brought to bear on the 
Legislature to alleviate the misery of the industrial poor who were 
crowded in squalid tenement districts in Boston and several inland 
mill towns. Hence, the first law regulating tenements in Boston was 
passed in 1868 (c.281) and a year later a State Board of Health was
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established. This Board was empowered during the ensuing four 
decades to inspect property and to compel the owners thereof to 
abate nuisances deemed threatening to public health.

The first attempt in Massachusetts to provide housing with public 
funds occurred after the devastating Boston fire of 1872 (Acts of 
1872, c.364). A statute authorizing the City of Boston, through the 
issuance of bonds, to lend money to owners of real estate whose 
buildings had been destroyed was nullified by the Supreme Judicial 
Court when it ruled: I

“The promotion of the interests of individuals, either in respect of property 
or business, although it may result incidentally in the advancement of the public 
welfare, is, in its essential character, a private and not a public object. However 
certain and great the resulting good to the general public, it does not, by reason 
of its comparative importance, cease to be incidental. The incidental advantage 
to the public or to the state, which results from the promotion of private 
interests, and the prosperity of private enterprises or business, does not justify 
their aid by the use of public money raised by taxation, or for which taxation 
may become necessary. It is the essential character of the direct object of the 
expenditure which must determine its validity, as justifying a tax, and not the  ̂
magnitude of the interests to be affected, nor the degree to which the general* 
advantage of the community and thus the public welfare may be ultimately 
benefited by their promotion.” 1

As a result of this finding, no housing funds were available and, as 
indicated later, this ruling had an adverse effect on later attempts to 
provide public housing.

In the ensuing years and until 1909, many investigations of 
housing were conducted under both state and local auspices. All 
came to similar conclusions, that housing in the core cities was 
woefully inadequate. * .

Homestead Commission
A member of the Legislature from Worcester, Representative 

James H. Mellen, filed a resolution in 1909 which resulted in the 
creation of the first Massachusetts Homestead Commission. His 
intent was to make possible the purchase of abandoned farms by 
inhabitants of the congested city areas. This approach was similar to

1 Lowell v. Boston, 111 Mass. 454,461 (1873).
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the national program of 1862 which distributed some 87 million 
acres of land to settlers at $ 1.25 per acre.

His proposal was adopted (Acts of 1909. c. 143), the commission 
appointed and its first report was made in January of 1910. 
Although four of the five members of the commission concluded 
that it was not expedient for the Commonwealth to acquire land for 
settlement at that time, the minority report of the fifth member 
expressed the conviction of the “feasibility and desirability of the 
Commonwealth earnestly undertaking some means whereby the 
^working class might acquire homes with the assistance of the 
Commonwealth.” (House, No. 258 of 1910).

Based on the above minority report, Representative Mellen filed 
legislation to create a permanent Homestead Commission and it was 
finally approved in 1911 (c.607). The act was dissimilar in some 
respects to the legislator’s original intent relative to relocation. 
However, it called for the commission to submit legislation to the 
General Court by January of 1912 embodying plans whereby, with 
the assistance of the Commonwealth, homesteads or small houses 
with plots of ground might be acquired by mechanics, factory 

^employees, laborers and others in the suburbs of cities and towns.
Two bills were filed which called for loaning unclaimed deposits in 

savings banks to the commission and the authorization to issue stock 
in a like amount for the acquisition of land and the construction of 
houses for sale or rent thereon (House, Nos. 441 and 442 of 1912). 
Total notes outstanding were not to exceed $300,000. An opinion 
relative to the constitutionality of these proposals was requested of 
the Supreme Court and on May 25, 1912 the court ruled that such 
action would result in the use of public funds for a private purpose 
and was therefore contrary to constitutional provisions.1 
^ Nevertheless, the Legislature extended the life of the Homestead 
Commission, appropriated $2,000 for its use and asked for a further 
report in 1913 relative to the need for homesteads and methods used 
in meeting these needs in other jurisdictions (Acts of 1912, c. 714).

In compliance with the legislative mandate, the commission issued 
its report, which was divided into two parts. The first part cited the 
existing congestion in tenements and the high mortality rates in the 
Commonwealth resulting from substandard accomodations. Several 
other reports on tenement houses were updated. The commission

1 Opinion o f  the Justices, 211 Mass 624 (1912).
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concluded that the safety and progress of the Commonwealth rested 
on the provision of adequate housing for every family.

The second part contained two recommendations, namely, mat 
planning boards be established in each city and town of more than 
10,000 inhabitants, and that the state and community encourage and 
promote the formation of associations to plan and construct low cost 
suburban homes. Although the latter recommendation had no 
tangible result, the former was embodied in a legislative proposal and 
became law (Acts of 1913, c.494). While other states had provided 
for city anu town planning, this Massachusetts statute was significant* 
because it was compulsory not permissive. Moreover, this act’s prime 
motive and object was better housing whereas in other jurisdictions 
housing was only incidental.

Although the planning boards were not granted authority to 
enforce their programs and were not funded in many communities at 
the outset, their efforts were reflected in later developments relative 
to sewerage and drainage works, zoning, recreation and transit 
systems.

Concurrent with these developments, the Homestead Commission : 
was moving toward the purpose for which it was originally [ 
established. An investigation by the Board of Education in 1914 i 
revealed that many people living in congested city areas were 
interested in settling in rural or agricultural areas': The Commission 
thereupon sponsored and had enacted a statute authorizing cities and 
towns to establish agricultural and horticultural schools (Acts of 
1916, c. 185). The project was entrusted to local school authorities 
who were also authorized to purchase land and erect houses for those 
taking instruction under this program.

During this same period of time, Mr. Henry Sterling, Secretary of 
the commission, and various labor groups had succeeded in securing 
the approval of two legislatures (1914 and 1915) of the following*’ 
proposed constitutional amendment:

The general court shall have power to authorize the commonwealth to take 
land and to hold, improve, sub-divide, build upon and sell the same, for the purpose 
of relieving congestion of population and providing homes for citizens: provided, 
however, that this amendment shall not be deemed to authorize the sale of such 
land or buildings at less than the cost thereof.

The measure was approved by the people on November 2, 1915 as
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Article of Amendment XLIII. Its purpose was to overcome the two 
rulings of the Supreme Court (of 1873 and 1912) and constitution
ally authorize the Homestead Commission to construct public 
housing for low income families.

In 1916 the commission sought legislative approval to conduct a 
conservative experiment in suburban housing, which gained approval 
in 1917 and the sum of $50,000 was appropriated (c.310). This was 
the first American law for a direct state housing enterprise and its 
provisions are worth noting.

4  •

“The Homestead Commission is authorized . . .  to take or purchase a tract or 
tracts of land for the purpose of providing homesteads or small houses and plots 
of ground for mechanics, wage earners, or others, citizens of this common
wealth; and may hold, improve, subdivide, build upon, sell, repurchase, manage 
and care for the said tract or tracts and the buddings constructed thereon, in 
accordance with such terms and conditions as may be determined by the 
Commission.”

By 1918, 12 houses had been built and sold in the textile city of 
Lowell. Generally, the experiment was regarded as successful. 

^However, greater strides were envisioned if cities and towns were also 
empowered to erect public housing. In line with this objective, the 
1917 constitutional convention proposed and the voters in Nov
ember, 1917 ratified the following constitutional amendment:

ART. XLV11. The maintenance and distribution at reasonable rates, during 
' time of war, public exigency, emergency or distress, of a sufficient supply of 
' food and other common necessaries of life and the providing of shelter, are 

public functions, and the Commonwealth and the cities and towns therein may 
55 take and may provide the same for their inhabitants in such manner as the 
^general court shall determine.

The Homestead Commission was abolished by the 1919 legislation 
which reorganized state departments, agencies and commissions 
(c.350). Its duties and powers were transferred to the newly created 

: Department of Public Welfare and by section 90 of the reorganiza
tion act its functions were to be performed by the Commissioner of 
Public Welfare and a six-member Advisory Board. This arrangement 
did not prove wholly satisfactory as the principal thrust in housing 
for the next decade was directed at zoning, planning and rehabilita- 
tion by private funding. The management of the public housing
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demonstration project in Lowell, according to annual reports, was 
the new department’s only venture on this score.

Depression Era Developments
The early 1930s saw the country plunged in a severe economic 

depression. Projects were initiated at the federal level in order to 
reduce unemployment and an aftermath of this was large scale entry 
into public housing at the federal, state and local level. Because of 
specific federal guidelines prescribing the conditions for federal 
financial assistance in the housing field, Massachusetts statutes from g 
1933 to 1940 were tailored to meet these federal requirements.

The Emergency Relief and Construction Act of 1932 contained 
provisions for loans to limited dividend housing corporations. In 
reality, this was not public housing per se but rather federally aided 
housing available only to those who could afford the rents. Title II of i 
the National Industrial Recovery Act, enacted by Congress in 1933, 
provided for the creation of the Federal Emergency Administration 
of Public Works. In addition to undertaking a comprehensive 
program of public works, this agency’s Housing Division was 
established to construct and finance, by loan and grant, low cost I 
housing and slum clearance projects. ®

Some 30 states, including Massachusetts, enacted enabling legisla
tion to take advantage'of the federal assistance program. Chapter 364 
of the Acts of 1933 provided for an unpaid State Board of Housing, 
consisting of five members appointed by the Governor, to be a 
subordinate division within the Department of Public Welfare. All 
the functions previously delegated to the Commissioner of Public 
Welfare and the Advisory Board, including the supervision of limited 
dividend housing corporations and local planning boards, were 
transferred to the new board. In 1935, the latter function was 
transferred to the State Planning Board (c.475). ^

Further amendments to the 1933 Act in 1935 broadened the State 
Housing Board’s activity to include all human habitations rather than 
tenements and lodging homes alone (c.449). Also, the Board was 
permitted to avail itself of federal grants-in-aid. And section five of 
Chapter 449 authorized municipalities to establish local housing 
authorities for the purpose of constructing low rental-low income 
housing projects.

United States Housing Act. By administrative determination, no
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loans or grants-in-aid were made by the federal government under the 
1932 or 1933 acts. However, federal cooperation in public housing 
took a different course in 1937. The United States Housing Act 
passed in that year provided for financial aid to local housing 
authorities authorized by state law to undertake low rent housing 
and slum clearance projects. Five principal requirements contained in 
the Act placed certain responsibilities on the agencies undertaking 
these projects and it was necessary for the states by statute to meet 
them, as follows:

I (a) At least 10% of the cost had to be borne by the local housing 
agency, either in the form of cash, land or other aid;

(b) Annual contributions of 20% of the annual federal disburse
ment, in the form of cash, land, services, tax remissions or tax 
exemptions, were required of the state or local housing agency;

(c) Elimination of a substantially equal number of unsafe and 
unsanitary housing units with new units;

(d) A limitation on the cost per room and per unit; and
(e) A demonstration of the need for the housing and that rents 

would be low enough to meet the need.
I Conformity with federal stipulations occurred in 1938 with the 

passage by the General Court of Chapter 484. Among other 
provisions, that statute authorized the expenditure of funds by local 
housing authorities, thereby removing an impediment which because 
of federal regulations barred the receipt by these agencies of federal 
aid. A digest of this new enactment by the State Board of Housing in 
its 1938 report appears below:1

This Act concurred with the Federal Law in the definitions of “low-rent 
housing,” “families of low income” and “substandard areas.”

It provides for the setting up in each city and town, a corporate body known 
las the “Housing Authority” of such city or town. This is done with the approval 

of the City Council and Mayor or, the town meeting, as the case may be. The 
Authority consists of five unpaid members. In a city, four members are named 
by the Mayor with the approval of the Council and one member named by the 
State Board of Housing. In a town, four members are elected by the town 
meeting and one member named by the State Board of Housing.

After being duly organized, the Housing Authority, with the written approval 
of the State Board and the Mayor of the city or Selectmen of the town, may 
enter into agreements with the Federal Government relative to the acceptance or 
borrowing of funds for any project.

1 State Board of Housing, Massachusetts Department of Public Welfare, 
I  Annual Revort, Public Document 154 (1938).
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When an Authority has determined an area within which a project should be 
undertaken, the Authority may design a project for rebuilding the area. The 
project, with all pertinent information such as the financial plan, utilities, etc., is 
then submitted to the State Board of Housing for approval. If the Board finds 
the plan sound and conforming to good housing standards, a written approval is 
given.

The Massachusetts Law at this point limits the amount of preliminary expense 
of the local Authority in relation to the assessed valuation of the community. It 
declares that a low-rent housing project is used for public purposes and is 
exempt from taxation and special assessment. It further gives the city or town|. 
the power to make available to the Authority the service of its agencies.

Stipulated in both the Federal and State laws is the provision that all 
construction should comply with laws governing minimum wages and maximum 
hours of labor.

Upon completion of a project, the law sets up definite limitations as to 
tenants of the project. Among the limitations, preference is given to citizens of 
the United States. No family shall live in a dwelling unit so small as to cause 
overcrowding. No family shall be accepted as a tenant in any project if the 
person or persons who would occupy the dwelling accommodations have an 
aggregate annual income in excess of five times the annual rental of the quarters 
to be furnished such person or persons, except that in the case of families with 
three or more minor dependents, such ratio shall not exceed six to one. ®

The law definitely states that dwellings equal to the number constructed must 
be demolished in the same city.

After the project is completed and in operation, the management by the 
Housing Authority is under the supervision of the State Board of Housing.

As a result of this legislation some $56,440,000 in projects were 
approved throughout the state in 10 cities. By 1939, six projects 
were underway, designed to provide 7,441 new housing units for 
people of low income.

I
Defense Housing

In 1940 because of the war in Europe, the United States 
Government increased its production of defense materials. The need 
for skilled manpower in “defense” areas brought about population 
shifts and created severe housing shortages in Massachusetts and 
elsewhere. The local housing authorities could not be of assistance 
because they were limited at that time to furnishing low-income -  
low-rent housing. Subsequently legislation was enacted which em
powered the local authorities to construct defense housing with 
provisions that after the emergency it could be converted into 
low-rent housing (Acts of 1941, c.317). *
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Until the end of the war. critical shortages of materials precluded 

any housing except that of emergency and national need. And from 
1941 to 1946, the Legislature extended the authority vested in local 
boards in the management of war housing projects on behalf of the 
federal government.

Post World War II Action
Returning veterans coupled with an increasing population pro

duced an acute housing shortage immediately after the war. 
I Moreover, the scarcity of building materials during the war had 

caused considerable deterioration among existing housing.
In 1945, in an effort to promote private investment in housing, 

the General Court enacted a statute which provided for the 
establishment and regulation of urban redevelopment corporations 
(Acts of 1945, c.654). The regulatory powers of the State Board of 
Housing with regard to these corporations were roughly similar to 
those it had over local housing authorities.

In 1946 four statutes were enacted, further extending and 
regulating state housing activity. The first, authorized the Chairman 
of the State Board of Housing to negotiate with the State Adjutant 

 ̂ General for the transfer of a portion of the state arsenal property at 
Framingham to that town for veterans housing purposes and thus 
made Massachusetts one of the first states to cooperate with the 
federal program for converting army and navy barracks into veterans 
housing units (c.349). The conduct of the business of local housing 
authorities and the regulation thereof by the State Board of Housing 
was prescribed in greater detail by Chapter 574 of 1946. Among its 
provisions were those relating to urban renewal, zoning, local by-laws 
and ordinances, municipal grants-in-aid to local boards, periodic 
reports and audits and exemption from taxation. Another statute 

► created a five-member Emergency Housing Commission to act as the 
top level board of appeal relative to veterans housing and to expedite 
the flow of housing materials (c.592). Lastly, but probably the most 
important of all, Chapter 372 empowered the municipalities and the 
local housing authorities to expend funds on veteran’s housing 
construction, subject to the approval thereof by the State Board of 
Housing.

This period witnessed also the replacement of the State Board of 
Housing with an independent State Housing Board.
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I
State Subsidies

The General Court passed two laws in 1948 which greatly 
accelerated state-sponsored, low-cost, low-rental housing construc
tion. The first, Chapter 200, authorized cities and towns, through 
their local housing authorities, to issue bonds, guaranteed by the 
Commonwealth up to a total of $200 million, for the purpose of 
financing veterans’ housing projects approved by the State Housing 
Board. In addition, a direct state annual subsidy not to exceed 2Vi% 
of the cost of the project subsidized and not to exceed $5,000,000 in 
the aggregate annually was authorized to be paid for a period of 25  ̂
years to local housing authorities.

The second enactment, Chapter 613, amended the Veterans 
Housing Act of 1946. This law provided an additional subsidy of 2% 
of these projects’ development costs for a period of five years.

Interest in the construction of public housing at public expense 
lessened as memories of World War II waned. Notwithstanding this, 
however, by 1953 projects authorized by Chapter 372 of 1946 and 
by Chapter 200 of 1948 had provided some 17,202 living units, 
many of which are still state subsidized.

Housing for the Elderly |
In 1954, under the provisions of Chapter 667, the Commonwealth 

launched a program of public housing exclusively for elderly 
households headed by persons 65 years of age or older. Originally, 
the Commonwealth guaranteed bonds up to $15 million and 
provided subsidies totalling $375,000 annually. By 1968, the 
guarantee had increased to $210 million and the annual subsidy had 
reached $8,400,000, equal to 4% of the total construction costs of 
the facilities.

Relocation and Rehabilitation ^
In the early 1950s, interest in the problems caused by the 

demolitions and land takings resulting from redevelopment projects 
and other public works brought about the passage of Chapter 617 of 
the Acts of 1952. The absence of provisions for annual subsidies, 
however, made it impossible to achieve rents that low-income 
families could afford. Hence, no housing units were ever constructed 
or acquired under this statute.

In 1964, Chapter 721 provided for the acquisition, generally in 
urban renewal areas, of buildings and dwellings for the purpose of
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restoration. Although no annual subsidy was provided, it was 
believed that the normal urban renewal subsidy in the form of land 
write-downs and public improvements would permit housing author
ities to engage in this program within the rental range required by 
low income families.

In conjunction with the above, the high hopes of the 50s and 60s 
that numerous low-rental units would be available as an aftermath of 
urban renewal and redevelopment have not materialized. A 1965 

q report indicated that in one instance alone, a project contained less 
than 4% low rent dwelling units, the balance being beyond the 
economic means of the persons displaced.1

Chapter III 
Current Programs

Federal Level
As discussed in the preceding chapter, public housing developed in 

the depression years as a result of governmental policy that was 
® aimed primarily at alleviating large scale unemployment. But it was 

the secondary policy to provide housing for those unable to obtain it 
on the private market due to economic reasons that established the 
precedent for governmental participation in this field.

Post World War II developments saw huge isolated projects erected 
because of the acute shortage of dwelling units. And until 1961, 
governmental policy relative to housing for low-income families 
remained substantially the same.

The general policy in effect until 1961 was that public housing 
was to be of a temporary nature and as the economy of the country 

& expanded, public housing tenants would then be able to provide their 
own housing. Thus, housing constructed under this policy tended to 
be large, with hundreds of units located on sites that were physically 
isolated from the rest of the community. In addition, this policy 
resulted in the settlement of all lower income groups within a certain 
specified area and social isolation from the community as a whole as 
well. No incentive for home ownership or economic advancement 
was provided.

1 Special Commission on Low Income Housing, Final Report, House, 
No. 4040, 1965, 151 pp. printed.
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New Concepts
The Federal Urban Renewal Act in 1949 recognized in its 

preamble that suitable living environment was as necessary as 
adequate housing. This concept, however, has only just been 
introduced as a part of federal and state housing programs. Basically, 
new policy reflects the following:

(1) Large, isolated projects are undesirable;
(2) Pride of home ownership is necessary for success of any ^ 

housing program; and
(3) Private enterprise involvement in meeting housing needs rather 

than public development exclusively is vital if national housing goals 
are to be reached.

These new concepts are reflected in housing legislation enacted 
since 1961 at both the federal and state level.

On November 9, 1965, all of the programs administered by the 
Housing and Home Finance Agency and its constituent agencies were 
absorbed by HUD (Department of Housing and Urban Develop
ment). The entire range of federally-aided programs for urban ♦ 
renewal, public housing, mortgage credit, urban planning, open space 
land, mass transit and community facilities was continued.

In addition the Department administers the following programs:

(1) FHA mortgage insurance for the purchase of existing homes, 
construction and modernization;

(2) Housing for the elderly and the handicapped through public 
and private financing;

(3) Special housing needs, including the rehabilitation and 
redevelopment of blighted areas;

(4) Housing for moderate and lower income families;
(5) College and university housing and related facilities;
(6) Housing for servicemen and veterans; and
(7) Rent supplement programs.

Other programs which are related to housing also came under the 
jurisdiction of HUD. Among these are the model cities program, 
urban beautification, historic preservation, financial assistance for 
water and sewer systems, neighborhood facilities and development of 
land for parks and recreation. Finally, financial and technical^
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programs are available to help communities plan for urban renewal, 
mass transit and total community development. Present housing 
programs stem primarily from the amendments and new programs 
enacted in the Federal Housing Acts of 1961, 1965 and 1968.

1961 Housing A ct
Congress was alarmed in 1961 because of (1) the adverse affect 

sluggishness in the home building industry was having on the national 
'.^economy and (2) the unmet housing needs of the nation. In general, 

this Act was designed:
Jsia
ip, (1) to bring about a realistic housing program for moderate-income families 

(2) to encourage the rehabilitation and improvement of existing properties by 
establishing a long-term, low-interest rate improvement and rehabilitation 
program within the medium of FHA loan insurance; (3) to encourage research 
and development and the use of advanced technology in the construction 
industry by permitting the FHA Commissioner to insure mortgages on buildings 

' which are constructed on an experimental basis with improved methods and 
® materials; (4) to initiate a new program of Federal aid to communities for the 
fe acquisition of undeveloped land for preservation and use as open space; (5) to 
:: '^assist in the improvement of mass transit systems; and (6) to provide continuity 
r,;. for various existing housing programs and to make necessary technical 

amendments to insure that existing housing programs better serve the housing 
.. .. needs of the people.1

The principal thrust of this bill was housing for moderate income 
families, with private enterprise participating to the maximum extent 

■ in providing this housing. Elimination of the requirement for a 
workable program under market rate FHA insured loans and the 

.... abolition of the maximum number of such units allowed in a 
feommunity were inducements to attract participation by private 
builders.

A new method of home rehabilitation and improvement was also 
initiated which was anticipated to make’possible greater conservation 
and use of structures in urban renewal areas. Finally, housing for the 
elderly and for families with low income was made more easily 
available by a change in the interest rate, use of existing structures

- and an increased bond issue and subsidy.
W

‘ U.S. Code, Congressional and Administrative News, 87th Congress, 1st
r Session, 1961, p. 1923.
(Ml *
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Housing A c t o f  1965
This act initiated several new programs designed to further 

increase the supply of housing for low income families and help the 
cities cope with urban expansion. An accelerated attack on urban 
blight, a substantial improvement in housing conditions and a more 
orderly growth of communities of all sizes was envisioned with its 
passage. Funds for full operation of new and existing programs were 
appropriated for a four year period.

One of the principal new programs under this Act was a “rentfc 
supplement program” (Title I), and its aim was to permit low income 
elderly or handicapped persons to rent safe, decent housing in private 
developments. A supplement equivalent to the difference between 
25% of the family income and the regular rental rate was authorized. 
Not only was housing the ultimate aim but as before an upswing in 
the economy of the construction industry was also anticipated.

An amendment to the FHA mortgage insurance program placed a 
ceiling of 3% on interest charges. It was hoped this would help keep 
rents lower in projects constructed for displaced, low and moderate 
income families.

*
1968 Housing Act

Although previous federal action in the housing field had 
anticipated great progress, periods of tight money and budgetary 
pressures on the federal government acted as deterrents. In addition, 
population growth and city migration at a high rate offset much of 
the progress made. Finally, governmental red tape, extensive delays 
in processing applications and cumbersome, complicated procedural 
requirements discouraged many communities and private enterprise 
from fully implementing the various federal programs. On this latter 
score, Congress called on HUD to standardize and simplify its®, 
procedures so that projects and programs would be expedited and 
maximum effectiveness of them assured.

The major federal programs which are described in the following 
text resulted from the 1968 Act. Both the state and private sponsors 
are eligible to participate.

Employment Opportunity. For the first time, the federal govern
ment has linked employment and job training with housing construc
tion and urban renewal. Although not mandatory, Congress clearly 
spelled out its intent, that employment connected with federally 
sponsored programs be given to the low and moderate income^ 
residents of the area affected.
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In addition, Congressional intent in the area of design and 

architecture has changed from one of least cost to one of conforming 
with the area involved. Hence, reasonable costs attributable to 
design, and the use of features and materials that contribute to better 
living, more efficient maintenance or improvement of the surround
ing environment may be approved.

Home Ownership. Unlike previous laws, the 1968 legislation 
placed much greater stress on home ownership by low and moderate 
income families. Both individual families and non-profit organi- 

i zations sponsoring projects are eligible for assistance.
Basically, the plan calls for HUD to pay the difference between 

20% of the family monthly income and the required monthly 
payment under the mortgage for principal, interest, taxes, insurance 
and the mortgage insurance premium. The limitation placed on the 
amount of subsidy is calculated by establishing as a maximum the 
difference between the required mortgage payment and the payment 
that would be required if the mortgage bore an interest rate of one 
percent. Hence, on an $8,000 mortgage for a term of 35 years at 
6-3/4%, plus a 1/2% mortgage insurance premium, the required 
$67.63 monthly payment could be subsidized by $30.48. A similar 

9 $15,000 mortgage with a required $124.85 monthly payment could 
be subsidized by $57.15. In no case, however, may the purchaser’s 
payment exceed 25% of adjusted monthly income. For example, a 
person with $3,000 annual income would be limited to a mortgage 
that could not exceed an outlay of $62.50 per month on his part. 
Thus, a mortgage of $14,000 with a monthly payment of $116.52 
and a maximum subsidy of $53.34 would be out of his reach as his 
outlay would be $63.18 monthly or almost 25-3/10% of monthly 
income.

In order to achieve a substantial increase in dwelling units and 
 ̂ thereby spur construction, the congressional committee indicated 
that this program should be oriented toward new or substantially 
rehabilitated units. In the case of condominium or co-operative 
housing, the restriction would limit the program to those completed 
no longer than two years prior to the Filing of the application and to 
those units previously unoccupied except for the family who is to 
receive the assistance.

Preference in allocating funds under this program would be given 
families displaced by urban renewal, other public works or as the
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result of a major disaster; families with five or more children; and 
residents in low-rent public housing units.

Credit Assistance. Many families of low and moderate income 
because of their past credit histories and/or irregular employment 
could not qualify for FHA mortgages under existing programs. This 
new program, essentially experimental, would require the Secretary 
of HUD to review their cases and determine their possible eligibility 
for home ownership.

Family counselling in money management and home economics 
was authorized. Congress felt that credit problems were natural^ 
among the low and moderate income families, that FHA had been 
too stringent in applying its credit and income requirements and that 
any family that had met at least its rent obligations in recent years 
should qualify for a subsidized home mortgage.

Special Risk Insurance Fund. In many instances, location in a 
blighted, older, declining urban area precluded the FHA from 
granting an insured mortgage for repair or rehabilitation of an 
existing structure or for the construction of a new unit. The 1968 
Housing Act established a Special Risk Insurance Fund so that 
insured mortgages could be granted in these locations. The waiver of 
site eligibility is contingent on the finding that the area is reasonably®1 
viable, and there is a need for low and moderate family income 
housing.

Condominiums and Co-Operatives. Another mechanism by which 
low and moderate income families can attain an ownership interest in 
their dwellings was also provided in this act by permitting below- 
market interest rate rental projects to be converted to condominium 
or co-operative ownership. Under the condominium setup, the low or 
moderate income purchaser could purchase an individual family unit. 
An insured mortgage with a maximum term of 40 years and an 
interest rate no less than the rate in effect is permitted. *■

In a similar vein a co-operative with membership limited to low 
and moderate income families could purchase these properties at 
their appraised value and at a below-market interest rate.

Low and Moderate Income Sponsor Fund. Prior to the passage of 
this Act, non-profit sponsors were required to pay for market 
surveys, architectural and engineering needs, land options and 
acquisition and other pre-construction costs before a federal loan or 
insured financing could be obtained. This created a severe hardship 
on most non-profit sponsors for they not only lacked funds but in
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many instances were also lacking the experience and technical 
capacity to develop housing.

Because much of the federal housing policy for low and moderate 
income families has been geared to the use of the non-profit sponsor, 
section 106 of this act authorized the Secretary of HUD to provide 
information, advice and technical assistance to these sponsors. In 
addition, Congress established a Low and Moderate Income Sponsor 
Fund. The Secretary of HUD was authorized, if he determined the 
sponsor had sufficient financial responsibility and stability, to make 

 ̂ an interest-free loan of up to 80% of the pre-construction costs from 
this fund. This loan would be repaid when permanent financing of 
the project was obtained.

These pre-construction loans are also authorized for the below 
market interest rate program, senior citizens and rural housing.

National Home Ownership Foundation. This Foundation is a 
government chartered, non-profit corporation comprised of 15 
members appointed by the President for staggered three year terms, 
plus the Secretary of HUD, the Secretary of Agriculture and the 
Director of OEO as ex-officio members. Ten million dollars was 

) appropriated for its use and its principal function is to provide 
technical and financial assistance to community and neighborhood 
organizations interested in housing for low income families. This 
assistance may be in the form of obtaining financing and mortgage 
insurance, recruiting proper personnel to implement housing pro
grams, counselling services to help lower income families gain access 
to job training programs and the dissemination of information on 
various housing programs and opportunities. With Foundation 
assistance, communities would be stirred to use feasible federal 
programs to the maximum extent and to initiate new programs not 

 ̂ presently available from federal sources.
New Technologies. Previous projects authorized which involved 

new methods and materials in housing construction were on such a 
small scale and involved so few units that a definite evaluation of 
cost reductions were not possible. Hence, Congress authorized the 
Secretary o f HUD to approve five plans, each having a capability to 
produce 1,000 units per year for a period of five years.

The Secretary was empowered to use his discretion in the plans 
approved but he was urged to approve only those plans which could 
feasibly lower the cost of housing construction significantly and
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which are backed by adequate financial resources. Mass production, 
pre-fabricated or pre-built housing and synthetic materials are areas 
where savings are believed possible.

Once a plan has been carried out, it would be evaluated as to
(1) the detailed cost breakdown per dwelling unit, (2) the environ
mental quality achieved in the units, and (3) the effect which local 
housing codes and zoning regulations have, or would have, on the 
cost per dwelling unit. Excess federal property may be transferred to 
HUD by General Services Administration (GSA) for this experi
mentation. Finally, the experimental projects would be eligible for * 
any existing federal aid programs, subject to the Secretary’s approval.

Insurance Protection. Congress undoubtedly felt that most low or 
moderate income families do not have sufficient financial resources 
to carry them through a sustained period of economic adversity. 
Thus, in order to forestall foreclosures due to factors beyond the 
control o f the homeowner such as reduced income, sickness, 
disability or death, the Secretary of HUD was authorized to devise an 
insurance plan so that these homeowners could continue to live in 
their homes. The use of premiums, fees or similar methods, 
actuarially sound, were to be investigated and a report made to f  
Congress.

Private Rental Housing
Rental housing for low and moderate income families is divided in 

two sectors, that constructed by private developers through federal 
grants and/or guarantees and that developed by public authorities.

Rental and Cooperative Housing. The National Housing Act of 
1961 authorized the construction of rental units for low and 
moderate income families at below market rate interest. Although 
this program has been successful, it has been severly limited because f  
of its dependence on direct federal lending from the special 
assistance funds of the Federal National Mortgage Association 
(FNMA) to support its 3% mortgages. In order to meet the goal of a 
large volume of rental housing for low and moderate income families 
contemplated in 1968, financing from the private morgage market 
was deemed to be essential.

The new program is similar to the new home ownership program 
cited earlier. Any approved project would make mortgage payments 
based on a 1% interest rate. The difference between this payment 
and the regular payment is paid by the federal government. Thus,
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rents can be kept within the ability of low and moderate income 
families means to pay. To qualify for mortgage insurance, a 
mortgator would have to be a non-profit organization, a cooperative 
or a limited dividend entity.

As an indication of the rent reductions possible, in a project with a 
mortgage of $8000 per unit, the fair market rental of $102.27 would 
be reduced to $70.82; in a project with a mortgage of $12,000 per 
unit, the fair market rental of $147.79 would drop to $100.61 per 
month.

I  Other features of this program permit non-profit organizations or 
cooperatives to purchase completed units from limited dividend 
corporations; facilities for the elderly and the handicapped may be 
included in the project cost; and individual units may be sold to 
eligible occupants under certain conditions.

Although no expressed provisions on this score appeared in the 
resultant legislation, the Congressional committee urged state and 
local governments to cooperate with this program by not subjecting 
the projects to excessive tax assessments. Some of the federal 
programs, it is claimed, were hamstrung by this device and the goal 
for low rent housing thwarted by tax levies.

Expanded Rent Supplements. Formerly rent supplements had 
been restricted to federally-financed or assisted projects only. The 
program met with such success, however, that it was extended to 
projects financed under a state or local program. In effect, this 
provision enables a joint federal-state-local sharing of the costs of 
subsidizing rentals for low-income persons. The result of this should 
be an increase in units available for these families.

Public Housing
Increased appropriations have been approved for the basic 

1 federally assisted program for low-rent housing. However, emphasis 
under this new and increased authorization was placed on ( l) th e  
turnkey approach and (2) leasing or outright acquisition of existing 
housing.

Turnkey Housing. Progress under this method has been inhibited 
by the state’s competitive bidding laws (the Supreme Judicial Court 
has recently ruled that they do not apply). However, this approach, 
has, according to federal officials, substantially expanded the 
productive capability of the public housing program. Under this 
method, private enterprise either builds or rehabilitates housing for



44 HOUSE -  N o. 6084 . [Aug.

♦
eventual sale to a housing authority. This is the reverse of the 
standard procedure whereby the public housing agency acquires land 
by eminent domain, prepares its own plans and specifications and 
then has the construction done by general contractors.

Many potential variations of the turnkey program are available. 
However, the three basic methods are:

(1) A local housing authority may negotiate with a private 
developer to build or rehabilitate a specific number of units and 
upon completion the local authority then purchases the project. |

(2) A local housing authority may contract for private manage
ment services o f completed projects as well as the construction and 
rehabilitation.

(3) Tenants of units constructed under (1) may become owners of 
the units in which they live providing the units are detached or 
semi-detached.

In order to qualify, a community must have a Workable Program 
for community improvement approved by HUD and rent and income 
limitations must be essentially the same as for regular public housing.

Advantages under the turnkey concept' are: (1) low rent projects 
can be constructed in less than half the time traditionally required; 
(2) the builder is freed from cumbersome and complicated proce
dures and (3) the construction of imaginative, well designed buildings 
at lower cost is stimulated.

Leasing and Acquisition. Leasing of units in existing housing or 
their outright acquisition, with or without rehabilitation, is also 
stressed. Under this leasing program, the owners of the property are 
encouraged to provide lease-purchase rights to low-income families. 
This method can provide “ instant” housing for many low-income 
families.

Finally, the $1.5 billion ceiling on public housing loans was 
modified. Local housing agencies on occasion used a federal 
commitment as a backup to borrow private funds. Hence, disburse
ments would never be equal to the authorized ceiling. This new act 
made it clear that the ceiling applied only to those funds actually 
expected to be disbursed and not to those committed for other 
reasons.

Housing specialists indicate that these programs may help in
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i;' removing the stigma attached by some people to living in multi-unit 
sic developments.

Management and Tenant Services. The constantly increasing 
numbers and concentration of low-income, multi-problem families in 

c public housing prompted Congress to provide funds to upgrade 
management and tenant services. Government housing officials are 
optimistic that this program will play a basic role in helping tenants 
achieve increased self-sufficiency and an improved economic and 
social status.

♦  Under the terms of this program, the local authority, in 
'' conjunction with other community agencies, may provide counsel- 
: ling services for tenants relative to job training and placement,

education, health, welfare, money management, child care and the 
like. Further, the authority may participate in activities concerned 
with improved tenant-management relationships. These activities 
could include youth organizations, senior citizens clubs, credit 
unions, and resident organizations for tenants’ participation in the 

: development and operation of the approved services and programs.
Other Aspects. In keeping with Congressional policy that high-rise

* elevator type structures provide an undesirable environment for 
family living, the Secretary of HUD is prohibited from approving 
structures of this type unless there is no practical alternative. This 
requirement does not, however, apply to housing predominantly for 
the elderly. The number of units that can be leased in a particular 
structure was also increased.

Authorization for an increased subsidy payment for large families 
and for families of unusually low income was also approved. This 
step was necessary to insure the solvency of housing authorities and 
still admit families of this type.

)FHA Insurance Operations
Several recent changes and modifications in the law relative to 

insured mortgages are designed to both protect the federal govern
ment from losses and to make easier the granting of mortgages in 
certain instances. Some of the changes are: (1) an increase in the 
mortgage limit for condominiums from 75% to 80% of appraised 
value; (2) adjustment in the amount and maturity of insured home 
improvement loans from $3,500 to $5,000 and from 5 years 32 days 
to 7 years 32 days respectively; and (3) the extension of maximum 
maturity for land development project mortgages from 7 to 10 years.
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Two, three and four-family dwellings were made eligible for purchase 
by low and moderate income families in older neighborhoods, as well 
as by displaced persons.

Other changes include more flexible interest rates, supplemental 
loans without affect on existing mortgages, mortgages to rehabilitate 
property in Urban Renewal areas and a lessening of the restrictions 
on types of structures eligible for FHA insured mortgages.

Urban Renewal
Not all urban renewal programs are aimed at housing for low £  

income families. Thus, only those programs that have a direct 
relationship to this type of housing are discussed in this report.

Neighborhood Development and I'unding. A new approach to 
urban renewal was made in 1968. Previously, an entire area would be 
totally planned and a lump sum to cover the entire project 
committed. The alternative offered since 1968, permits a community 
to make certain improvements in a decadent neighborhood on an 
annual basis. These improvements may be sewer and water lines, 
streets, rehabilitation or the like. This approach in conjunction with 
increased funding is designed to coincide with national goals for the 
conservation and expansion of the housing supply for low and * 
moderate income families, the development of new employment 
opportunities and the renewal of areas with critical and urgent needs.

Rehabilitation. Until 1968, a local agency could only acquire 100 
units or 5% of the total residential units (whichever was less) for 
rehabilitation in an urban renewal area. This was a demonstration 
program intended to influence individuals and private enterprise to 
do likewise. The end result, however, was the demolition of many 
salvageable dwelling units. Hence, this new act lifted the restrictions 
on number so that any salvageable unit could be rehabilitated.

Congressional concern over criticism that low and moderate •- 
income families, displaced by urban renewal projects, could not 
afford to live in the new units constructed, resulted in a proviso that 
at least 50% of the new units in a residential urban renewal area must 
be standard housing units for low and moderate income persons and 
at least 20% for low income families. Unless the above proviso is 
adhered to, federal recognition of and funding for the project will 
not be approved.

Comprehensive Planning. A new provision under planning grants 
requires specific planning for housing needs and land use require-
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merits for housing with a view toward adequately meeting existing 
and prospective in-migrant population growth. In short, the housing 
element must be a part of comprehensive planning. The purpose of 
this change was to influence localities to consider and help meet 
broad regional housing needs as a part of local planning and land use.

Insurance. In many older, deteriorating urban neighborhoods, 
private insurance companies determined that it was not economically 
feasible to provide insurance protection. Hence, location alone and 

^  not the condition of individual parcels of property became the basic 
reason for granting or denying insurance coverage. Without insurance 
coverage, banks and other lenders will not extend credit for the 
purchase or improvement of property nor for financing business 
inventories. The result is that the deterioration and stagnation tends 
to accelerate and the area of blight to expand.

In order to stem the decline and to assure all property owners 
“fair access to insurance requirements plans” (FAIR), the Secretary 
of HUD is authorized, providing the state has a plan, to provide 
reinsurance to assist the states and private insurance companies in 
granting coverage for structures which are insurable save for location. 

 ̂ In substance, this plan provides basic, essential property insurance so 
that the owner of property in a blighted area will become eligible for 
an improvement, rehabilitation or construction loan. Its purpose is to 
upgrade presently declining areas and in turn conserve housing for 
low and moderate income families.

Another similar program applies to properties which are located in 
areas where excessive flooding has or may occur.

Other Programs
Aside from technical amendments made to existing federal 

|  housing law to facilitate implementation and funding, training 
programs for semi-professional personnel, Financing of mobile homes, 
and extensions of elderly housing programs were also authorized.

The New Communities are the subject matter of another study 
being made by the Legislative Research Council. Hence, they are not 
considered in this report. A prior report of the Council titled 
Selected Problems o f  Urban Rehabilitation (Senate, No. 1540 of 
1969) discusses in detail those federal provisions dealing with Model 
Cities.
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State Level

Chapter II of this report discussed the various programs initiated 
by the Commonwealth to develop housing for low and moderate 
income families up to 1964. The difficulties encountered under these 
old programs has led the state to adopt new policies and approaches 
toward solving the housing problem.

Basically, the post war programs of public housing and urban 
renewal are believed to be a cause of many of the social ills plaguing £ 
the state today. Urban renewal in its original form destroyed total 
neighborhoods, displaced the lower income groups dwelling there 
and replaced them with people who could afford the high rents 
necessary to support the new structures. As a result housing units for 
the low income groups were reduced in number.

Large high-rise public housing projects of several hundreds of units 
proliferated in the early 1950s. Generally they were built in out of 
the way areas and as the years went by the stigma of crime and other 
socially unacceptable practices were attached to them. The general 
public was loathe to either contribute tax money for their 
construction and maintenance or to even have them located in their * 
neighborhoods. Coupled with this was the concentration of low 
income people in small areas and their isolation so to speak from the 
community as a whole. Thus, except for housing for the elderly 
programs, public housing projects as such were not constructed from 
1955 to 1965.

In 1964, the State Housing Board was abolished and all of its 
functions and duties transferred to the newly created Department of 
Commerce and Development, within its Division of Housing (Acts of 
1964, c. 636). At the same time, urban and industrial renewal which 
had been under the jurisdiction of the State Housing Board became  ̂
the Division of Urban Renewal within the Department.

In 1968, the Legislature by the enactment of Chapter 761, created 
the Department of Community Affairs. Both the Division of Housing 
and the Division of Urban Renewal in the Department of Commerce 
and Development and all their functions were transferred to and 
became a part o f the new Department.

Low Income Housing Commission
Concern relative to the decline in the development of public 

housing units prompted the Legislature to establish a special
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commission to investigate housing for families of low income 
(Resolves of 1964, c. 107). The Commission’s report in 1965 served 
as the basis for legislation that set a new course for the Common
wealth in the public housing field (House, No. 4040 of 1965).

Amendments to Existing Programs. Several changes in existing 
programs designed to stimulate construction and lower rentals were 
recommended by the Commission and enacted into law by the 
General Court. Among these were: (1) an increase from a 2-1/2% to 

♦  5% annual subsidy on units constructed in 1966 or later; (2) a 
limitation of a maximum of 100 units in a project; and (3) the 
restriction of public housing construction to those areas where the 
need was acute.

In addition, a substantial increase in loan guarantees and subsidies 
for housing for the elderly was also approved. Rehabilitation of units 
in urban renewal areas (similar to federal law) was also authorized.

The Commission concluded that many federal programs although 
sound were inadequately funded. Hence, it was difficult for 
Massachusetts to secure sufficient federal aid to move ahead with 

I  housing. Using the federal programs as guidelines, however, the 
Commission’s recommendations relative to a ‘baby’ FHA, a rental 
assistance program and a new approach to public low rent housing 
were enacted into law.

Massachusetts Housing Finance Agency
The creation of the Massachusetts Housing Finance Agency 

(MHFA) was first recommended by the Special Commission on Low 
Income Housing in 1965. This concept of direct, low interest, long 
term government housing loans to cover nearly all costs of 
construction has gained acceptance in recent years at federal, state 

 ̂ and local levels.
Although the Federal Government has had a similar program 

under the so-called FHA 221 (d) (3) program, only 40 of the 351 
communities in Massachusetts are eligible. The shortcomings of the 
federal program are caused (1) by the requirements that the 
community have a Workable Program, and (2) the limited federal 
funds available. Additionally, proponents of the MHFA program felt 
the moderate-income as well as the low-income housing should be 
made possible.

The initial bill Filed in 1966 which was substantially the same as
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the commission’s recommendation,1 was held to be unconstitu
tional. 2 Subsequently, the Legislature considered and enacted a new 
draft (Acts of 1966, c. 708). However, the MHFA was inoperative 
until 1968 when an appropriation of $300,000 was authorized, on a 
loan basis, to provide for the organizational and administrative 
overhead incident to the inception and early operations of the 
MHFA (c. 709).

The agency’s purposes are (1) to finance the construction and 
rehabilitation of well-planned, well-designed housing projects for •  
low-income families and others at low and moderate rentals and (2) 
to finance homeownership of low income persons and families. These 
projects must be located in areas where there is a shortage of decent, 
safe and sanitary housing at suitable low rents, and at least 25% of 
the dwelling units in any project must be rented to persons of low 
income at a rental that is not more than 25% of their adjusted gross 
income.

The agency’s ‘modus operandi’ is described in its 1969 annual 
report as follows:

The Agency is authorized to make first mortgage loans to private sponsors -  
either non-profit or limited dividend — to construct new housing or rehabilitate 
existing housing. It may make both construction and long term loans at rates of 
interest below conventional market rates. The Agency’s ability to do this 
depends on obtaining funds from the sale of revenue bonds (and for interim 
financing, bond anticipation notes) in the municipal bond market. The bonds of 
cities, states, and other public instrumentalities traditionally sell at yields below 
those of other bonds, because the interest on such bonds is exempt from federal 
income tax.

The Agency repays its bonds, which are secured by mortgages on the housing 
which it finances and not by the full faith and credit of the Commonwealth, f  
from the repayment of the Agency’s mortgage loans. Repayment funds are 
derived from rentals or carrying charges. In short, the housing developments 
must be self-supporting as there are no state appropriations made to subsidize 
the housing, its occupancy or its financing. The Agency will require and assist 
housing sponsors to obtain whatever subsidies may be available under federal or 
state housing assistance programs. The effect of such subsidies will be to reduce 
the amounts of rents or carrying charges to be paid by occupants of housing

1 Special Commission on Low Income Housing (House, No. 4040 of 1965).
2 Opinion o f  the Justices, 351 Mass. 716 (1966).

i
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financed by the Agency, thereby enabling the Agency to serve more effectively 
and in larger number, persons and families of low income in Massachusetts.

The Agency will make such charges for its financing services as will be 
necessary to cover the cost of its operations and to repay the $300,000 
“start-up” appropriation which has been advanced to the Agency from the 
Commonwealth’s General Fund.

An important and unique characteristic of the Agency’s statute is the 
requirement that at least 25% of the dwelling units in any project financed by 
the Agency shall be available at rentals which can be paid by low income persons 
and families without spending more than 25% of their adjusted income. The 
statute requires the Agency to fix the rentals for these units at levels which are 
at least 10% below the average rentals required to make the project economically 
feasible, with compensating upward adjustment of the rentals for the remainder 
of the units in the project. Since all units are to be rented on the basis of the 
occupants’ paying not more than 25% of their adjusted income for rent, the 
effect of this so-called “ rent-skewing” is that there should be a substantial degree 
of economic integration among occupants of Agency-financed projects. This is 
one of the policy aims of the Agency’s statute.1

As of July 1970 some $50,000,000 in financing has been 
committed for the construction of 2,666 dwelling units. Of these, 

* 30% or about 800 units will be for low-income families. The projects 
approved spread from Pittsfield to Boston.

The Legislature is considering a proposal which will authorize an 
additional $400,000,000 in financing. Passage of this measure would 
result in the funding of some 22,200 new dwelling units, at least 
5,540 of which would be for low-income families.

Rent Supplement Program
The act creating this program declared in its opening section that 

construction of a sufficient number of new low-rent housing units 
i  would be unduly expensive and would create undesirable social 

consequences; that there existed in the Commonwealth a supply of 
moderate rental dwelling units either under construction or vacant 
and that this program would help end the undesirable concentration 
of families of low income in separate areas of cities (Acts of 1966, 
c. 707).

Local Housing Authorities were designated to implement this 
program. Under its provisions the local authority was empowered to

'Massachusetts Housing Finance Agency, Annual Report, September, 1969.
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lease for a one to five year period privately owned dwelling units. In 
order to spur construction and remodeling of dwelling units, the 
local authorities are required to make every effort to lease new units 
or those recently constructed or remodeled.

Preference is to be given first to families with four or more minor 
dependents, secondly to families displaced by public action and next 
to elderly persons on low income. The program is similar to its federal 
counterpart in that the difference between what a family can afford 
to pay and what is determined to be a reasonable rent for the unit is 
paid for out o f state funds.

Private Sector
In the years immediately following World War II, FHA and 

Veterans Administration (VA) guaranteed loans helped generate a 
surge in housing construction. In addition, a favorable money 
market, relatively inexpensive land costs and reasonable zoning 
ordinances tended to create a boom in the home building industry.

However, in the 1960s sharp declines in the home building 
industry as a whole occurred and this decline was caused by several 
factors.

Federal Aid. Although the Congress authorized vast programs for 
housing, too often the appropriations were totally inadequate. Red 
tape, so called, caused delays of up to three years and discouraged 
private enterprise from investing in preconstruction costs. Also, 
approval of a project or projects did not necessarily mean con
struction would start forthwith because of several factors. Many 
federal loan guarantees placed a ceiling on the interest rate that a 
lending agency could charge. As a result of this in recent years, these 
agencies were reluctant to lend money at one or two percentage 
points less than they could get on the open market. Another factor 
was lack of appropriations at the federal level to cover all projects 
approved.

As an example of the above. VA starts in 1955 were 392,870 units 
and in 1967 there were only 52,717 starts. FHA starts in this same 
period displayed a similar pattern declining from a high in 1959 of 
332,473 starts to 167,173 units in 1967.

State Programs. The new MHFA is hoped to stimulate home 
building by private enterprise. Evidence so far indicates that so long 
as red-tape is kept to a minimum and authorization for sufficient 
funds is granted by the Legislature, private enterprise will avail itself
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of this program. As of now, some $450,000,000 in new construction 
is under consideration and new applications are being made daily.

Private Funding. According to an official of the Massachusetts 
Home Builders’ Association, declines in the construction of single 
family homes insofar as financing is concerned are caused by high 
interest rates for both construction loans and conventional mortgage 
loans. In addition, banks are taking a harder look at a purchaser’s 
ability to repay. The results of this are twofold. First, the builder is 

^  having an increasingly more difficult time to market his product. 
Moreover, the builder must pay the interest on the construction loan 
until such time as a buyer takes over the mortgage. Hence, for 
example, development of 25 single houses, if not sold upon 
completion, could result in an interest cost monthly of $3,700 to 
$4,500. Most builders, because of the precarious money market, do 
not feel that they can withstand this expense and therefore large 
scale speculative building of homes as in past years has been 
abandoned. This official felt that an easing of present interest rates 
could act as a spur to increased housing production.

Insofar as the capability to produce the amount of housing 
♦ desired, the opinion seems to be that the home building industry 

could be geared to meet the goals provided zoning and building codes 
were made more uniform, pre-fabs were allowed on a broader and 
more uniform scale and building materials were in adequate supply.

CHAPTER IV.
Housing Problem in M assachusetts

Present Housing Units Available
The federal census of 1960 reported that 1,690,998 housing units 

existed in Massachusetts. New construction has accounted for 27,000 
new units per year on the average, exclusive of second or vacation 
homes. On the other hand 5,000 units have been lost annually 
through demolition for public works projects, such as urban renewal 
and highway construction. An additional 5,000 units per year are
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estimated to have been lost through abandonment, disaster and 
condemnation. Thus, it would appear that there has been a net gain 
of 17,000 units per year, making the present inventory approx
imately 1,860,000 housing units.

On the basis of the 1960 percentages, approximately 54% or 
1,005,000 were single homes, 613,000 (33%) were in two, three or 
four-family structures and 242,000 units or 13% were in buildings 
containing five or more units.

Cost o f  Single Homes •
A study, completed by the Legislative Research Council in 1968 

relative to Restricting the Zoning Power to City and County 
Governments (Senate, No. 1133 of 1968) concluded that the price 
range of a standard home ranged from $15,900 to $45,000. The 
average price was about $27,000 per house. Since then real estate 
values have increased by approximately 5% annually. By applying the 
widely accepted rule of the banking and real estate business that an 
individual can afford a home costing not more than two and one-half 
times his annual income, a home buyer would have to have an annual 
income of $6,360 to afford the least costly home ($15,900) and an ^  
income of at least $10,800 annually to purchase on mortgage the 
average $27,000 home.

Rental Units
In 1969 a special commission surveyed rental charges both in the 

Boston Metropolitan Area and other selected cities in the state.1 
Rentals under the following three programs were examined: (1) 
leased housing under section 23 of the National Housing Act,
(2) Boston Redevelopment Authority relocation adjustment pay
ments as of 1965 and (3) the federal below market interest rate 
program. Based on the accepted premise that shelter payments *- 
generally approximate 25% of gross income, the following table 
indicates the income necessary to provide various households with 
accommodations under these programs.

1 Report of the Special Commission on Housing for Welfare and Low Income 
Families, House, No. 4893 of 1969.
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Table 1.
Rental Charges and Minimum Annual Income Levels

BRA Relocation Federal Below Market 
Leased Housing Adjustments Interest Rate Program

Bedrooms- Rent Income Rent Income Rent Income
Persons Range Range Range Range Range Range

0-1 S 65-95 53,120-4,560 $ 85 54,080 $101.67 $4,880
1-2 70-120 3,360-5,760 92 4,416 133.33 6,400
2-3(or 4) 80-152 3,840-7,296 100 4,800 145.00 6,960
3-5(or 6) 89-170 4,272-8,160 110 5,280 166.67 8,000
4-7 109-140 5,232-7,120 125 6.000 188.33 9.040
5-7 125-195 6,000-9,360 135 6,480

Source: Report of the Special Commission on Housing for Welfare and Low Income 
Families, House, No. 4893 of 1969 and Legislative Research Bureau.

As the table indicates, new housing units, even when assisted by 
® special below market interest rates, are still beyond the means of 

most low-income families. Moreover, the Massachusetts Home
builders Association estimates that in conventionally financed private 
housing rental charges for a two-bedroom apartment in multi-unit 
buildings range from $210 to $300 per month, or roughly twice the 
range of older leased housing or housing constructed under below 
market rate interest financing. The income necessary to meet rental 
charges in private housing on this basis would run approximately 
twice that shown in the table.

Local housing authorities find themselves in the similar position of 
M having to increase rents in order to remain solvent. These authorities 

have found that it is not economically feasible for them to rent units 
to families with less than a $3,000 annual income. Further, they find 
that individuals with higher incomes must be accommodated in order 
to generate sufficient revenue to meet their statutory obligations.

Thus, families with less than $5,000 annual income have a very 
difficult task to find safe, decent housing which they can afford.

Elderly Housing Units
Housing for senior citizens is furnished by three methods: 

state-aided, federally-aided and non-profit sponsored. The latter is
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usually a civic or church group who qualify for below market interest 
rate loans and in some instances special tax consideration.

Under state auspices, according to the most recent statistics 
compiled by the Department of Community Affairs, some 9,932 
units had been completed by December 31, 1968, and an additional 
4,856 were in process, making a total of 14,788 units contracted 
under state auspices. Federally-aided programs accounted for 4,118 
units.

No records are kept relative to the number of units constructed by £ 
non-profit sponsors unless they are organized as limited-dividend 
corporations. At least two projects are being built by limited- 
dividend corporations, totaling some 222 units.

In 1968, according to the Department of Community Affairs, 
some 14,000 senior citizens were on waiting lists for admission to 
state-aided projects for the elderly. Annual admissions are averaging 
some 1,700 per year and this means an older person might expect to 
wait eight years before admission. The Department claims that 
because of this expected wait many other eligible older people do 
not apply.

The federally aided program for elderly housing follows a similar^ 
pattern. Some 11,400 senior citizens are presently on waiting lists. 
Because annual admissions average about 1,000, a wait of over ten 
years is possible. Although some duplication has occurred in 
applications under both programs, it is estimated that many more 
senior citizens need housing than the above developments disclose. 
The 1969 Commission Report cited earlier, recommended that 
25,000 new units for the elderly be constructed over the next 10 
years, 12,500 of which would be built in Boston and the remainder 
throughout the state.

Low and Moderate Income Units Available
Because of the divergence of opinion as to what constitutes a 

“ low-income” family or “ moderate income” family it is difficult to 
clearly spell out what number of families fall into each category. 
However, even in public housing, rents must be maintained at a 
sufficient level in order to insure solvency of each local housing 
authority.

Applying an annual income of $3,510' as the determinent for

'This is the adjusted U.S. Census poverty level based on $3,000 for 1960.
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low-income classification, a total of 137,000 families1 in Massa
chusetts can pay no more than $73 per month in rent. As seen in 
Table 1, these families could afford only a studio or one bedroom 
apartment.

Because tenants in publicly-owned housing units are not eligible 
for rent supplements, they must be able to show ability to meet the 
monthly rental charges. At the present time they are either 
(1) paying substantially more than 25% of their annual income for 

^  shelter in standard housing or (2) are sheltered in sub-standard 
over-crowded units which they can afford.

At the present time, some 6,000 people are awaiting admission to 
state aided public housing projects. The present state inventory 
consists of 33,581 family units, 15,130 of which are state sponsored 
and 18,451 under federal auspices.

The most recent recommendation2 as to the needs of low-income 
families proposes the construction of 75,000 units over a ten year 
period, with 30,000 being reserved for Boston.

In addition to the categories described, accommodations for new 
^  households (18,400) and families displaced by urban renewal and 

other undertakings (10,000) must be provided.

Zoning
Recent trends in zoning in Massachusetts have had a significant 

impact on home construction. Until the passage of Chapter 774 in 
1969, local communities with but few exceptions could bar, by 
zoning, many types of property construction.

Post World War II migration to the suburbs of larger cities caused 
significant population growth in many smaller communities. Less 
crowded conditions in the outlying communities and relief from the 

^  heavy real estate taxes of the core cities accounted in large measure 
for this movement.

As these towns grew, and the need and demand for public works 
and school facilities expanded, many communities resorted to zoning 
regulations to thwart further development. The amount of land 
required was constantly increased and restrictions limiting vast tracts 
of land to single unit construction made it virtually impossible for

'Samuel H. Beer and Richard E. Barringer, The State and the Poor, Winthrop 
Publishers, June 1970, p. 39.

£  2 See House, No. 4893 of 1970.
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the family of low or moderate income to locate in many areas of the 
state. Similar restrictions against multi-unit structures made it 
economically unfeasible for private enterprise to construct anything 
but luxury apartment complexes in these areas.

On December 11, 1968, the President’s Committee on Urban 
Housing recommended that the federal government, subject to the 
veto of the Governor, be empowered to pre-empt local zoning 
ordinances which exclude subsidized housing and discriminate 
against persons of the lower economic classes. %

The Commonwealth has moved to vitiate such zoning practices 
through the passage of Chapter 774 of the Acts of 1969 which 
provides for the construction of low or moderate income housing 
when local restrictions hamper such construction. The purpose of 
this legislation, which became effective on November 21, 1969, is to 
increase the supply and improve the regional distribution of low and 
moderate income housing by allowing a limited suspension of 
existing local regulations which are inconsistent with such construc
tion.

Under this legislation a public agency, non-profit organization or a ^  
limited dividend-corporation may seek a permit to build from the 
municipal zoning board of appeals. This board upon receiving the 
application notifies the other various local boards and seeks their 
recommendations. The zoning board of appeals then holds a public 
hearing and if it approves the application, a single comprehensive 
building permit is issued. If the permit is denied or granted with 
conditions which would make building uneconomic, the applicant 
may appeal the board’s decision to a five member Housing Appeals 
Committee within the State Department of Community Affairs.

The Housing Appeals Committee may sustain the local board’s ^ 
decision if it is reasonable and consistent with local needs. This latter 
condition is satisfied if (a) 10% or more of the existing housing in the 
city or town is already subsidized low or moderate income housing; 
or (b) sites used for subsidized low or moderate income housing 
already equal \Vz% of all land zoned for residential, commercial or 
industrial purposes, not counting land owned by the government or a 
public agency; or (c) the construction of low or moderate income 
housing requires more than 0.3 percent of the total land zoned as 
above or ten acres whichever is larger. A denial may be upheld as 
reasonable (a) in view of the regional need for low and moderate
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income housing considered with the number of low income persons 
in the city or town or (b) on the need to protect the health or safety 
of the occupants of the proposed housing or of the residents of the 
city or town; or (c) to promote better site and building design in 
relation to the surroundings; or (d) to preserve open spaces; or 
(e) the requirements and regulations in question apply equally to 
subsidized and unsubsidized housing.

Because the establishment of administrative procedures and the 
^  appointment of the Housing Appeals Committee did not occur until 

April 15, 1970, there has been only limited activity under this 
statute. Furthermore, since the statute is invoked only when a 
developer initiates an appeal to the Housing Appeals Committee after 
denial of a permit at the local level, a precise measurement of its 
effect on low and moderate income housing is practically impossible. 
However, the establishment of housing study groups in several towns 
may have been spurred on by local officials who felt that this new 
law would have significant impact on their zoning and building code 
practices. Hence, a relaxation of some long standing rigid prohibi
tions against certain types of housing construction may occur in 

^  some areas, especially if the local officials feel that a display of effort 
and concern on their part will keep them free of entanglements with 
the new Housing Appeals Committee.

Some towns such as Lincoln are studying moderate income 
housing with an eye toward providing dwelling units for town 
employees and others in similar economic circumstances. Others, like 
Lexington, are studying the housing needs of the elderly and people 
of low income. Several municipalities have proposals before them for 
the construction of low and moderate income housing but appear to 
have adopted a “wait and see” attitude until appeals concerning two 

^  towns are adjudicated. One, concerning the town of Billerica, is 
based on the technical language in the act; the other, concerning 
Winchester, is based on the merits of housing development alone.

In the first case, Billerica officials denied the permit because the 
builder was not statutorily organized as a limited dividend corpor
ation. An opinion rendered by the Attorney-General apparently 
removed this obstacle as he ruled that the statute wording relative to 
a limited-dividend organization meant one either established by law 
or established by virtue of financing agreements between the 
organization and the federal or state government which limited the
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developer’s profits to 6%. This appeal is expected to be sent back to 
the town for a new hearing on the merits of the proposal alone.

Winchester officials denied the builder’s application on a lack of 
sufficient school facilities, low water pressure and supply, traffic 
congestion and inadequate fire protection.

Neither of these appeals have been acted upon as yet but a 
spokesman for the Department of Community Affairs believes that, 
if either appeal is acted upon favorably, the community will 
challenge the constitutionality of the law in the courts.

Interest Charges
Inflation has caused interest charges on mortgage loans to reach 

new heights. Moreover, a scarcity of money has prompted lending 
agencies to tighten their policies considerably with respect to the 
type of loans they will make. Limitations on maximum interest rates 
allowable under FHA and VA guaranteed mortgages have restricted 
the flow of credit to these programs and thus banks and other 
institutions invest their money in ventures that will yield a greater 
return. In addition, each increase of an even 1% in a long term 
mortgage loan rate forecloses the ability of many more families of 
moderate means to purchase a home by upping total annual interest 
payments by as much as $350. A comparison between the 5% rates 
of pre-1960 with the current 9 to 10% range shows additional 
income of about $1,400 annually is necessary on a 20 year, $10,000 
mortgage.

Building Codes
Representatives of the home building industry state that the lack 

of a uniform state building code hampers home construction. Some 
municipalities, they claim, have certain requirements that do nothing 
more than add to the cost of the home. Different interpretations of 
similarly worded ordinances have also caused delays in construction.

Pre-fabrication it is claimed could conceivably reduce the cost of 
producing housing. The lack of a uniform code in Massachusetts 
precludes mass production because it is necessary that all units 
constructed be acceptable throughout the state.

Finally, the prohibition by some municipalities against the use of 
certain materials or methods of construction add to the cost of 
homes.

Local officials generally do not oppose the adoption of a basic
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uniform state building code but on the other hand they feel strongly 
that their local requirements protect the public against shoddy 
construction and the use of materials which experience has not 
proved to be satisfactory. They further counter that the high cost of 
construction is not due to building codes but rather to increasing, 
costs of land, labor and materials.

Property Taxation
Most communities in the state are faced with serious financial 

problems. Property taxes have increased substantially in recent years. 
Public housing is looked upon as an added expense rather than an 
asset. Hence, any proposed project that will not broaden the tax base 
generally runs into strong opposition. By the same token, the family 
of low or moderate income may find it increasingly difficult to meet 
house payments which usually include taxes.

Although bound by rigid constitutional provisions, the state and 
local authorities have endeavored to alleviate some of the burdens 
and drawbacks to construction caused by the property tax levy. The 
Secretary of Housing and Urban Development, George Romney, has 
pointed out the need for property tax reform, indicating that the 
property tax now falls more heavily on buildings than on land and 
thus penalizes rehabilitation, renovation and modernization.

In the area of property tax relief for low income families, the 
states of Wisconsin and Minnesota have developed an efficient tax 
relief mechanism designed to avoid the special hardships frequently 
experienced by low income property owners. Low income, elderly 
home owners, and renters in these states either claim a credit against 
their state income tax liability or if the credit exceeds their tax 
liability, they receive a rebate from the state for that portion of their 
property tax liability deemed by the legislature to be excessive in 
relation to their household income. This type of statute recognizes 
that the property tax can quickly create a disproportionate claim on 
a family’s financial resources once retirement, the death or physical 
disability of the bread winner or unemployment sharply reduces the 
flow of income. Local authorities as a rule have neither the legal 
authority nor the fiscal capacity to alleviate these potential property 
tax burden situations. In a number of states, homestead exemptions, 
a by-product of the depression, offers some protection from undue 
property tax burdens on low income occupants of dwellings and 
farms. This method, however, bestows property tax relief on all
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homeowners, not just those with low incomes and misses the low 
income renter altogether.

As a means of preventing fiscal overburdens the tax credit-tax 
rebate has unique advantages. Because it is financed from state funds 
and administered by a state agency, it neither erodes the local tax 
base nor interferes with the local assessment or rate making 
procedures. It can be designed to maximize the amount of aid 
extended to low income homeowners and renters while minimizing 
the loss of revenue. It operates in the “right” direction from both  ̂
inter-jurisdictional and inter-personal standpoints; because the poor 
tend to be clustered together, the major portion of the relief will 
redound to the benefit of low income households and low income 
communities.

To assure that the aid goes only to those who need it, this 
legislation restricts the benefits to households with annual incomes 
below a maximum set by the state legislature and requires that the 
beneficiaries report all income. Income for this purpose means not 
only income as defined for income tax purposes but also social 
security, pension, annuity, nontaxable interest and workmen’s 
compensation. Any person who is a recipient of public funds for the |  
payment of taxes or rent during the period for which the claim is 
filed may not also claim tax relief under the act.

To the extent that landlords can shift the property tax to tenants, 
low income households in rented quarters also feel the pinch of 
extra-ordinary property tax burdens in relation to current income. 
Minnesota and Wisconsin have recognized this by establishing 
percentages, 20 and 25% respectively, of gross rent as rent 
constituting property taxes accrued. This percentage serves as the 
property tax equivalent which renters may use in claiming income 
tax credit or rebate. i

Insofar as Massachusetts is concerned, subsidization of taxes 
would probably be legal. The levying of property taxes at percent
ages of rental income however would not conform to present 
constitutional provisos calling for “proportional” taxation. The 
ratification by the electorate this November of a proposed constitu
tional amendment dealing with a classification system for the 
assessment of real property may remove such an impediment.

Pending State Proposals
Several proposals which are still pending before this session of the
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legislature call for significant changes in present policy relative to 
housing for senior citizens and families of low income. Most of these 
changes are incorporated in two bills which have gained the approval 
of the House of Representatives and are awaiting action by the State 
Senate (House, Nos. 5876 and 5877).

The legislation is designed on the one hand to expand the 
operations of MHFA by increasing the authorized bond issues to 
$400,000,000 thereby empowering MHFA to financially assist 
developers in the construction of almost 22,000 dwelling units. Local 
public housing authorities and their tenants would be the benefici
aries of other changes.

Most public housing units for families are 16 to 22 years old. 
Rising costs in every sphere of their operation, including debt service 
charges, have postponed the renovation and remodeling of existing 
units. Rental charges have not and could not be increased to meet 
these rising costs as the objective of low-rent public housing would 
be defeated. Hence, this proposal includes a provision (1) to permit 
the state to pay the full debt service charge of local housing 
authorities and (2) to provide funds more modernization programs. 
Fully implemented, the former would call for an expenditure of 
$11,000,000 annually; the latter calls for an appropriation of 
$1,100,000. Advocates claim that passage of this legislation will 
insure solvency for local authorities and allow them to properly 
maintain existing units.

Another feature of the proposal ties construction of housing for 
the elderly units under public auspices into family housing units. 
This is done by requiring that when up to 25 units for the elderly are 
constructed a similar number of family units must also be provided. 
The ratio when more than 25 elderly units are programmed calls for 
one family unit for every five elderly units. If adopted, $37,500,000 
already authorized for low-income family units may be utilized.

Insofar as elderly persons alone are concerned, the pending 
legislation calls for a rent ceiling of 20% of income for shelter rent 
and 25% of income if utilities are included. The bonding authori
zation for elderly housing units would be increased to $360,000,000.

The underlying reason for the tie in of elderly and family housing 
probably stems from the fact that under both federal and state 
housing programs, new senior citizens housing units have far 
outpaced construction of family units. The lure of housing units for
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the elderly, which are rarely found objectionable, could conceivably 
break down many objections to projects for families of low income.

Finally, if a local need for housing is determined and the 
community fails to act, the proposal empowers the Department of 
Community Affairs to act as the local housing authority.

The total first year cost has been estimated to be $23,000,000.
An amendment offered during the House debate which called for 

$1,200,000 to be reimbursed to local communities for lost tax 
revenues was defeated. Proponents claimed this would be a strong #  
incentive for local communities to take action in the public housing 
field and overcome the objection of lost tax revenues.

Federal Level
Three proposals affecting federal housing projects sponsored by 

Senator Edward Brooke of Massachusetts are similar in some respects 
to pending state legislation.

One measure creates an experimental housing allowance program 
which would have the effect of reducing congested waiting lists. It 
stipulates that no person would be required to pay more than 25% of ^  
his income for rent. In a similar vein, he calls for a reduction in rents 
to 25% of income for those families who are presently tenants in 
public housing with the federal government paying the difference 
necessary to maintain local housing authorities in a solvent financial 
condition. Both of the above may be considered as extensions of the 
rent supplement program to a certain degree.

Finally, the Senator has asked the Congress to approve 
$200,000,000 in grants to local communities to help prevent 
abandonment and deterioration of neighborhoods.

Model Legislation ^
The Council of State Governments has recommended action on 

three fronts designed to stimulate housing for low and moderate 
income families. Massachusetts, by establishing the MHFA and by 
passage of Chapter 774 of 1969 (snob zoning, so-called), has taken 
positive action on two o f their three recommendations. The third 
recommendation, the establishment of regional housing authorities in 
lieu of local boards, has not elicited a similar response.

Parochialism or provincialism has stymied some local authorities 
from pursuing aggressive housing programs in many states. Hence,
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the Council of State Governments has recommended that regional 
housing authorities be established in order to satisfy the housing 
needs of an entire area rather than a particular city or town. Under 
the terms of the act, all local powers and obligations would be 
transferred to the new body. The principal thrust of the proposal is 
aimed at eliminating purely local considerations in the housing field 
and making a concentrated effort to solve housing problems on a 
broader scope.

Urban renewal programs now require that destroyed housing units 
be replaced on a one for one basis. Many communities find 
themselves in the position of favoring the clearance of slum areas but 
are hard pressed to gain approval of a site for replacement of the 
destroyed units. Because the replacement units do not have to be 
located in the same renewal project, a program of this nature carried 
out by a regional authority would have greater latitude in site 
development for replacement housing.

Although some officials claim that housing needs and urban 
renewal can best be solved by the individual cities and towns others 
insist that a regional entity would be free from selfish considerations 
of small groups and local political pressures, thereby making greater 
strides in slum clearance and providing needed housing units.

Mobile Homes
Although other states have made use of mobile homes for so called 

“instant housing” , very few have been utilized in Massachusetts. 
Until local regulations are relaxed or a uniform state code governing 
their placement is enacted, spokesmen for the industry state the 
mobile home cannot be considered a factor in providing housing for 
Massachusetts residents.

CHAPTER V.
HISTORICAL DEVELOPM ENT OF CODE ENFORCEM ENT

Nature o f  Code Administration
Housing code administration, as presently defined, is a municipal 

police function involving persuasion backed up by legal sanction to 
ensure that existing dwelling units meet stipulated standards of use, 
occupancy and maintenance.
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A housing code deals with the owners’ and occupants’ duty to 
keep existing housing in decent condition — to see to it that it is not 
occupied by more persons than are legally permitted for housing 
accommodations of that size; to keep it in proper repair; to maintain 
it in a sanitary condition; to see that it remains properly ventilated 
and lighted; to make sure that it has the required facilities for fire 
safety, that required machinery — elevators, boilers and heating 
plants, etc., are kept in working order, and that required services, 
heat, hot and cold water, are provided in accordance with minimal ft 
requirements of law.1

While other types of codes — building, electrical, plumbing -  deal 
with all aspects of construction and safety, housing code admin
istration is mainly directed at how owner-occupants, absentee 
landlords and tenants treat buildings. Housing regulations govern the 
number of tenants in each dwelling unit, the removal of trash and 
garbage and the cleanliness and maintenance of the building.

The Colonial Period
Standards for housing construction and use have been in force in 

this country from its very inception. One of the earliest regulations, a ft 
prohibition against using thatch was passed by the Plymouth Colony 
as early as 1626. In New York (the New Amsterdam), prohibitions 
against the use of wooden or plastered chimneys in new construction 
were imposed in 1648.2

In 1652, the Town of Boston required that there be at least 12 
feet between a privy and the street. At approximately the same time, 
the Dutch in New Amsterdam passed probably the first law in this 
country dealing with general sanitation. That statute barred the 
placing of rubbish and other refuse in streets or canals, and required 
householders to keep the streets in front of their houses clean and £  
orderly.

The fear of fire and disease inspired action on the part of the 
colonies to regulate the behavior of their members in the way they 
lived, and in the manner they constructed and maintained their 
homes. The regulations, however, were to meet obvious hazards of

legislative Drafting Research Fund of Columbia University, Housing Codes 
arid Their Enforcement, a study prepared for the U.S. Department of Housing 
and Urban Development, New York, October, 1966, p. 5.

2U.S. Public Health Service. Basic Housing Inspection, National Center for 
Urban and Industrial Health, Cincinnati, Ohio, 1968.
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the type of living conditions which existed in those times, and were 
not part of any organized body of regulations enforced by a distinct 
segment of the governing body.

The Nineteenth Century and the 
“Great Sanitary Awakening’’

As the nation developed, particularly in the Nineteeth Century 
with increased urbanization and massive immigration into the major 
cities, the problems of health and safety mounted. The Common
wealth of Massachusetts led the way in recognizing the need for a 
more concentrated and professionalized approach to the problems, 
with the creation of a sanitary commission under the chairmanship 
of Lemuel Shattuck. In its report,1 the commission made fifty 
recommendations for improving the health of the people of the 
Commonwealth. Two of their recommendations, the nineteenth and 
the twentieth, went the furthest in establishing permanent, ongoing 
means for continually upgrading the health of the citizens of the 
Commonwealth:

XIX. We recommend that, before erecting any new dwelling house, 
manufactory, or other building, for personal accommodation, either as a lodging 
house or place of business, the owner or builder be required to give notice to the 
local board of health, of his intention and of the sanitary arrangements he 
proposed to adopt.

XX. We recommend that local boards of health endeavor to prevent or 
mitigate the sanitary evils arising from overcrowded lodging houses and 
cellar-dwellings.

In order to implement the recommendations, the commission 
recommended that local boards of health be authorized to set up 
rules and regulations regarding the construction and maintenance of 
privies, cesspools, drains and sewers, and “ for preventing the sanitary 
evils which arise from overcrowded boarding or lodging houses and 
from cellar-dwellings.”

Over the years many of the commission’s recommendations were 
put into effect and many other states followed suit by adopting 
similar provisions in their statutes.

'Shattuck, L., Report o f  the Sanitary Commission o f Massachusetts, 1850, 
Harvard University Press, Cambridge, Mass., 1948.
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The Tenement House Era
The immigration of numbers of people from Europe and the Far 

East to this country during the latter half of the Nineteenth Century 
and the early part of the Twentieth Centruy put strains on the 
existing housing stock, which called for more intensive efforts to 
alleviate conditions of overcrowding and congestion. To meet the 
demand for housing, tenement houses were constructed. These units, 
instead of alleviating the problem, frequently caused problems of 
their own. In 1867, to combat the hazards which these buildings 
were creating, the State of New York passed the First Tenement 
House A ct.1 The legislation was aimed at (1) providing adequate 
ventilation within rooms used for sleeping, either with windows with 
direct access to the outside, or at least a transom to a hall;
(2) keeping roofs in good repair; (3) installing stairs with bannisters;
(4) providing a water closet or privy for every twenty occupants; and
(5) maintaining all lodging houses in a condition satisfactory to the 
Board of Health. This Act was the precursor of modem day housing 
standards.

Shortly after the enactment of the Act, it was recognized that 
additional legislation would be required, if effective control over the £  
problems being generated by overcrowding was to be eliminated. 
Towards this goal, four major amendments were passed before the 
end of the century As an example, in 1867 each occupied room was 
required to be provided with an openable window which had at least 
12 square feet of opening.

The process was beginning whereby more and more specific 
regulations were being put into force to accomplish the overall goals 
of providing protection of health, safety and sanitation. The 
legislation largely failed in its purpose, though, because it was 
largely unenforceable. In the cities the quality of housing for the 
poor continued to deteriorate at a rapid rate.

During this period, Chicago and other cities sought to cope with 
the problems of tenement houses. In 1896, legal controls over 
ventilation, light, drainage and plumbing in tenement and lodging 
houses were established. An additional problem in midwestem and 
western cities was the fact that many of the houses were built of 
wood, adding the danger of fire to that of poor sanitation.

Johnson, R.J., Housing Law Enforcement, From a paper presented 
November 2, 1950 at the American Public Health Association Annual Meeting.
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Early Twentieth Century
The Twentieth Century was ushered in with the development, again 

in New York, of the first comprehensive act which sought to formulate 
not single regulations or a series of regulations loosely joined together, 
but a comprehensive code dealing with health, safety and sanitation, 
fire and administrative organization. The legislation grew out of a spe
cial report titled Housing Conditions and Tenement Laws in Leading 
American Cities submitted by the New York Tenement House 
Commission. The report analyzed housing conditions in 27 cities in 

 ̂ the United States and compared the more important provisions of 
the ordinances in each of these cities designed to deal with tenement 
housing. As a result of this report, New York State enacted the 
Tenement House Act of 1901 which for 29 years served as the model 
upon which other cities across the country based their laws and 
which introduced concepts and methods which still underlie much of 
the housing legislation. That legislation dealt with such matters as:
(1) protection from fire, including exit facilities; (2) light and 
ventilation, including the size of inner courts and yards; (3) sanitary 
provisions, including water closet accommodations; (4) cellar and 

) basement occupancy and overcrowding; and (5) requirements for 
building permits, registration of owners and administrative details. 
These basic areas of coverage were expanded over the years, but the 
credit for first promulgating them in a major state, in a way which 
caught the imagination and interest of others, must go to Lawrence 
Veiller who served as Secretary to the Commission.

Veiller continued his efforts over the years; in 1910 he developed 
A Model Tenement House Law1 and in 1914, A Model Housing 
Law2. This latter model legislation was a departure from the general 
pattern of housing law as it applied to all types of dwelling, including 

I single and two-family houses, which up to this point had been 
excluded from the purview of housing legislation.

Although Veiller gave housing legislation its impetus, the City of 
Columbus, Ohio was the first to adopt a housing law, doing so in 
1911. Although other cities and a few states adopted similar housing 
laws in the next few years, they largely followed the concepts of 
Veiller.

’Veiller, L., A Model Tenement Home Law, Russell Sage Foundation, 
Charities Publication Committee, New York, N.Y., 1910.

2Veiller, L., A Model Homing Law, Russell Sage Foundation, Survey 
h Associates, New York, N.Y., 1914.
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The Depression and the Entrance o f the 
Federal Government into the 
Field o f  Housing Law

Although there had been much activity following Veiller’s lead in 
the first two decades of the Twentieth Century, the 1920s saw little 
of note in this area. This prosperous period witnessed a relaxed 
enforcement of the housing laws which in turn resulted in more 
deplorable housing conditions in most U.S. cities.

G. H. Beyer, in his book Housing and Society, cites the 
Depression of the 1930s as influencing the federal government’s * 
entry into the housing field on a broad national scale.1 In 1931, 
President Hoover called the “President’s Conference on Home
building and Home Ownership.” Out of this meeting and events 
which followed came legislative action which was known as The 
Federal Home Loan Bank Act.

In 1934, Congress passed the National Housing Act and the 
Federal Housing Administration (FHA) was assigned the task of 
carrying out the objectives of the Act. One of the purposes of the 
Act was to provide a permanent system of government insurance for 
residential mortgages made on a long-term amortized basis. To * 
provide a basis for determining the insurability of these mortgages, 
the FHA developed minimum property standards. The standards 
were not scientifically based, but rather, were pragmatic and 
minimum, owing in part to the pressure exerted by builders for 
minimum space allowances in order to keep building costs down.2

As the United States prepared to enter World War II, the modern 
housing code was bom. On March 6, 1941, the Mayor of the City of 
Baltimore approved legislation that was known as the “Ordinance on 
the Hygiene of Housing.” The ordinance was a performance type 
legislation which specified the objectives to be attained: -

. . . that dwelling be kept clean and free from dirt, filth, rubbish, garbage and 
similar matter, and from vermin and rodent infestation and in good repair fit for 
human habitation, and authorizing the Commissioner of Health of Baltimore 
City to issue orders compelling the compliance with said provisions, or to correct 
the condition, at the expense of the property owner, and charge the property 
with a lien to the extent of the necessary expenses.

1 Beyer, G.H., Housing and Society, The Macmillan Co., New York, N.Y., 
1965.

2 Ibid.
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>
The Commissioner of Health was authorized to adopt rides and 
regulations necessary for the enforcement of the provisions of the 
ordinance.

The Commissioner of Health, Dr. Huntington Williams, an 
outstanding public health physician 'and administrator, adopted 
specific rules and regulations which were defined as absolute 
minimum standards for occupied dwellings. These regulations were 
not based on scientific standards but on the professional judgment of 
Dr. Williams who had been concerned for many years with the effect 

|  of substandard housing on the health of people.

Post World War 11 Developments
For the first time, in 1949, Congress declared in specific terms a 

national policy for housing which declared that:

“. ..  the general welfare and security of the nation and the health and living 
standards of its people require housing production . . . sufficient to remedy the 
serious housing shortage, the elimination of substandard and other inadequate 
housing through the clearance of slums and blighted areas, and the realization as 
soon as feasible of the goal of a decent home and a suitable living environment 

^ for every American family.9

Although the Housing Act of 1949 established a national housing 
goal for the United States, it did not adequately define what 
constitutes “ a decent home” or “ a suitable living environment.”

One of the more successful attempts to deal with this problem of 
defining these terms has come out of the work of the late Professor 
C. E. A. Winslow, former chairman of the subcommittee on the 
Hygiene of the American Public Health Association. Professor 
Winslow believed that health officers had an administrative respon
sibility to fulfill in the elimination of the more serious health hazards 

9 associated with substandard dwellings, and through his efforts the 
American Public Health Association published in 1952 A Proposed 
Housing Ordinance2 which sought to delimit standards. This 
document has been used as a model for numerous state and city

'Housing Act of 1949. Public Law 171, 81st Congress, 1st Session, Chap. 
338, s.1070.

2American Public Health Association, Committee on the Hygiene of 
Housing, A Proposed Housing Ordinance. The Association, New York, 1952.
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housing codes and has proven to be a very useful document in 
eliminating many substandard housing units in urban areas.

Other model codes include the National Institute of Municipal 
Law Officers’ NIMLO Model Minimum Housing Standards Ordi
nance, 1 the International Conference of Building Officials’ Uniform 
Housing Code2 and most recently through the cooperative efforts 
of the U.S. Public Health Service and the American Public Health 
Association the APHA-PHS Recommended Housing Maintenance and

Occupancy Ordinance A *
Building Codes

Just as housing codes have had a long and complicated history of 
development, building codes also have followed the same tortuous 
path to their present state. In the Report of the National 
Commission on Urban Problems titled Building The American City, 
reference is made to a survey which was conducted by the staff of 
the Commission. This survey obtained details on the practices of 
17,993 units of local government in the United States. The canvass 
covered all municipalities with populations above 50,000, and all 
counties and samples of the remaining metropolitan units. Thus & 
almost 20% of the nearly 93,000 units of government in the United 
States were studied.

Of the 4,067 units of government which had populations of 
50,000 or more, 80.5% had a building code. In addition, many of 
these jurisdictions had both an electrical code and a plumbing code 
to cover mechanical work. Of those surveyed in this major sample, 
only 42% had a building construction code which “substantially 
incorporated” a national or regional model code. As interpreted by 
those sampling, “ substantially incorporated” meant that the local 
building code incorporated the entire model code, except for g

National Institute of Municipal Law Officers, NIMLO Model Minimum 
Housing Standards Ordinance, NIMLO Model Ordinance Service, Washington, 
D.C., 1954.

2International Conference of Building Officials, Uniform Housing Code, Los 
Angeles, Calif., 1955.

3 American Public Health Association, Public Health Service, APHA-PHS, 
Recommended Housing Maintenance and Occupancy Ordinance. The Associa
tion, New York, N.Y., 1968.
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possible departures which involved only administrative or enforce
ment provisions.1

Thus, building codes, as housing codes, have been established on a 
town to town basis, with little consistency or support for various 
provisions other than local custom or practice.

Architectural, engineering and other technological changes have 
spurred the preparation of model building codes. Among the better 
known ones are the Building Officials’ Conference of America 
(BOCA) Code which is generally followed in the East and North 
Central parts of the country, the International Conference of 
Building Officials (ICBO) which has the most influence in the 
western states and the National Building Code of the American 
Insurance Association.

The BOCA Code has recently been recommended for the City of 
Boston, to replace its present outdated existing code.

In addition to building codes, there are mechanical codes, chiefly 
plumbing and electrical, but which also apply to elevators and 
boilers, and codes for schools, hospitals, nursing homes and other 
special categories. Of the mechanical codes best known are the 
National Electrical Code and the National Plumbing Code.

CHAPTER VI.
THE CO NSTITUTIO NALITY OF CODE ENFORCEM ENT

The Police Power and Code Enforcement
Code enforcement, by its very nature, involves limiting the right 

of ownership which a person has in his property. Under pain of legal 
sanction, a property owner is obliged to repair, improve, rehabilitate, 
and fulfill a host of other responsibilities in relation to the premises. 
If the concept of modem code enforcement had existed in the time 
of Blackstone, one of the most foremost authorities on common law, 
it most likely would have been completely unacceptable. In fact, he 
specifically states in his Commentaries that:

‘ Report of the National Commission on Urban Problems, Building The 
American City Washington, D.C., House Document No. 91-34, 1968.
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“So great, moreover, is the regard of the law for private property, that it will 
not authorize the least violation of it; not even for the general good of the whole 
community.” 1

Many lawyers became convinced that this stated an absolute. 
However, the history of the development of constitutional law in this 
country is contrary to this interpretation.

In 1827 the United States Supreme Court, in an opinion delivered 
by Chief Justice Marshall, ruled that the states, as sovereign entities 
of government, possessed the “police power” to protect the general • 
welfare.2 This hallmark decision was based on the authority 
conferred by the “reservation of powers” clause of Article X of the 
Federal Constitution.

In numerous cases, the Supreme Court has defined the scope of 
the state’s police power. Thus, the Court has held that all contract 
and property rights are subject to the fair exercise of the police 
power;3 that it extends to all great public needs;4 and it authorizes 
units of government to take whatever action is necessary to promote 
the public welfare.5

One of the early cases in which this power was defined was the _ 
Massachusetts case of Commonwealth v. Alger6 which held that 
persons hold, enjoy and use property subject to the reasonable 
exercise of the police power. As cases developed, the maxim “Sic 
utere tuo ut alienum non laedes” (use your property so as not to 
injure the rights of others) which was borrowed from the Law of 
Nuisance was frequently cited in support of exerting controls over 
private property.

The constitutionality o f code enforcement was first affirmed 
when Mr. Justice Sutherland, speaking for the Supreme Court in an 
opinion relative to a comprehensive zoning ordinance, stated:

1 Blackstone’s Commentaries 26(Ewell Ed. 1889), quoted in The Constitu
tionality o f Housing Codes, National Association of Housing and Redevelopment 
Officials (NAHRO) Chicago, Illinois.

2Brown et al. v. Maryland, 25 U.S. (12 Wheat) 419, 442 (1827).
3 Chicago and Alton R. Co. v. Tranbarger, 238 U.S. 67, 77 (1915).
4Noble State Bank v. Haskell, 219 U.S. 104, 111 (1911).
5Bacon v. Walker, 204 U.S. 311, 318 (1907).
6Commonwealth v. Alger, 61 Mass. (7 Cush.) 53, 84 (1851).
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“Until recent years, urban life was comparatively simple; but with the great 
increase and concentration of population, problems have developed and 
constantly are developing, which require, and will continue to require, additional 
restrictions in respect to the use and occupation of private lands in urban 
communities. Regulations, the wisdom, necessity, and validity of which, as 
applied to existing conditions, are so apparent that they are now uniformly 
sustained, a century ago, or even half a century ago, probably would have been 
rejected as arbitrary and oppressive.” 1

Limitations on the Exercise o f  the Police Power
Most legal attacks on the use of the police power in respect to 

housing and building code enforcement are based upon the “equal 
protection of the laws” and the “due process” clauses of the 
Fourteenth Amendment of the Federal Constitution and similar 
sections in state constitutions. Other challenges have been based on 
prohibitions against taking property without just compensation, 
unlawful searches, impairment of obligations of contracts and 
unlawful delegations of authority.

The Doctrine o f  Reasonableness
A code will be upheld under the Fourteenth Amendment if it 

is reasonably related to the protection of the public health and/or 
safety. Each case is judged on the facts which it presents and not on 
any abstract legal reasoning. The need for the ordinance is 
established by showing the facts of blight in the community, the 
extent of it, its causes and consequences, and the facts which 
indicate the relationship of the requirements of the code to the 
public welfare or other public purposes to be served by the 
ordinance.2

The determinant is most frequently whether the police regulation 
is appropriate for its purpose3 and if under all the existing 
circumstances it represents a proper exercise of legislative judg
ment.4

A housing or building ordinance will not be deemed to be invalid

1 Village o f Euclid v. Ambler Realty Co., 272 U.S. 365, 386 (1926).
1 Constitutionality o f Housing Codes, op. cit., p. 21.
3Ferguson v. City of Columbus, 128 N.E. 2nd 198 (1954) and Warren v. 

Philadelphia, 115A 2nd 218 (1955).
4Soref, The Doctrine of Reasonableness in the Police Power, 15 Marquette 

Law Review 2, 5 (1930).
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merely because of the financial hardship or losses which it imposes 
upon a property owner.1

Equal Protection o f  Law
Generally if a code imposes different requirements for people 

within the same class (i.e. homeowners, businesses, etc.) it will be 
invalidated under the Fourteenth Amendment to the Constitution.2

However, this premise is subject to qualification:

“If (a classification under an ordinance) is otherwise reasonable, such £ 
classifications need not be made with mathematical nicety or absolutely exclude 
all inequality. Moreover a police power measure which may be unreasonably 
discriminatory if judged in the light of public health, public safety and public 
morals objectives may nonetheless be valid and enforceable if the alleged 
discriminatory requirement can be justified upon the basis of a public welfare 
objective.3

The following rules have been set forth as a guide for proper 
classification in regulatory measures:

(1) All classification must be based upon substantial distinctions |  
which make one class

really different from another;
(2) The classification adopted must be germaine to the purpose of 

the law;
(3) The classification must not be based upon existing circum

stances only; and
(4) The law must apply equally to each member of the class.4 

Due Process o f  Law
Retroactive Measures. If a code is to be effective it must apply to |  

all structures within an area. This leads to an apparent anomoly in 
that older structures, which were built in conformity with existing 
law at the time of their construction, are subject to changes in the 
code. The Supreme Court has asserted that “ in no case does the

1 Richards v. City o f Columbia, 88 S.E. 2d 683, 687 (1955).
2Municipal Housing Codes, 69 Harvard Law Review 1115 (1956).
3 The Constitutionality o f Housing Codes, op. cit., p. 22.
4Brennan v. Milwaukee, 265 Wis 52, 60 N.W. 2d 704, 706 (1953).
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owner of property acquire immunity against exercise of the police 
power because he constructed in compliance with existing law.” 1 
Any other decision would mean that there would be no effective way 
to eliminate slums. In one case, the owner of an apartment building 
in New York which was built prior to 1901 in conformity to the laws 
in existence at that time protested that a new statute which provided 
for new and higher standards for the protection of health and safety 
was unreasonable and arbitrary and deprived him of his property 
without due process of law. The court in Adamec v. Post stated: 

l “Because the State has tolerated slum dwellings in the past, it is not 
precluded from taking appropriate steps to end them in the 
future.” 2

Procedural Aspects. These include notices of violation, hearings, 
appeals, summary proceedings and similar procedural provisions 
which may be questioned. The cases have consistently held that the 
property owner has no standing under the due process clause when 
proper notice is given and the other procedural safeguards are 
honored.

Just Compensation. Codes have often been challenged on the 
grounds that they take property without just compensation. No 

* court decision has been rendered which establishes a controlling legal 
precedent on this score. It is frequently difficult to distinguish cases 
where on the one hand property was taken from the control of the 
owner because of code violations and he was either forced to 
demolish the building at his own expense or where the city repaired 
the building and charged the cost of those repairs to the owner, and 
other cases where the area was declared an urban renewal area and 
the owner received compensation when his building was demolished. 
In a given situation, the city or town may be engaging in a form of 
constructive eminent domain without paying for the property. On 

 ̂ this point, Mr. Justice Holmes, in speaking for the majority in the 
case of the Pennsylvania Coal Co. v. Mahon, stated:

“The general rule at least is, that while property may be regulated to a certain 
extent, if the regulation goes too far it will be recognized as a taking.”3

1 Queenside Hills Realty Co. v. Saxl, 328 U.S. 80, 83 (1946). 
2Adamec v. Post, 273 N.Y. 250, 7 N.E. 2d. 120 (1937).
3Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922).
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From a review of the cases on this issue, the National Association 
of Housing and Redevelopment Officials concluded:

“It is reasonable to surmise that . . . the courts may gradually narrow the line 
of distinction between the two powers (Police and Eminent Domain) and allow 
wide discretion to legislative bodies to determine, in those cases not involving a 
taking for an actual public use, the situations necessitating the payment of 
compensation and those not requiring just compensation. The ultimate test will 
be reasonableness."1

¥
Unlawful Search. In recent years code administration has been 

hampered because it has been successfully alleged that practices in 
the field constitute violations of the Fourth Amendment provisions 
against unlawful searches and seizures.

On June 5, 1967, the U.S. Supreme Court ruled that property 
owners could refuse to open their homes or business to health, fire 
and other inspectors unless they had search warrants.2 One week later 
it reasserted this finding in the Massachusetts case of Commonwealth 
v. Hadley.3 These decisions, based upon the Fourth Amendment 
prohibition against unreasonable searches, extended this protection 
to nonpublic business premises, as well as dwellings. They reversed * 
previously held rulings arising out of a 1959 case, where the Court 
had upheld the conviction of a Baltimore man who refused to let a 
public health inspector search his basement for rats.4

The initial impact of the Camera and Hadley cases has been to 
somewhat hamper organized city or townwide inspections. However, 
the rulings have had little effect on the inspection of suspected 
violators resulting from complaints. The cases did make clear, 
however, that the issuance of the search warrant was not contingent 
on the strict interpretation of “ probable cause” that is applicable 
when evidence of a previous crime is being sought. ^

Shortly thereafter, Attorney-General Elliot L. Richardson in a 
memorandum to local government officials explained the Court’s 
interpretation o f probable cause:

1 The Constitutionality o f  Housing Codes, op. cit., p. 29.
2 Camara v. Municipal Court for the City and County o f  San Francisco, 387 

U.S. 523 (1967).
3Hadley v. Massachusetts, 288 U.S. 464.
* Frank v Maryland. 359 U.S. 360 (1959).
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Private Dwellings . . .  Requirements for Probable Cause . .
The purpose of the warrant procedure is to apprise the individual of the 

nature of and justification for inspection. In order to secure a warrant, the 
department or board must demonstrate to the magistrate that there is “probable 
cause” for the inspection. In the context of health and safety inspections aimed 
at securing citywide compliance with minimum physical standards for private 
property, the Supreme Court has decided that there need not be specific 
knowledge of a condition which may violate the Code Section.

The first element necessary to prove probable cause in this context is a 
showing that area inspections are a reasonable and effective method of enforcing 
the particular regulation . . .

The second step . . .  is a showing that the particular dwelling has reasonably 
been selected as a part of the area inspection being carried out . . .

Commercial establishments . . . (same as above with following modifications). 
We believe however, that systematic, periodic inspections of the various types of 
commercial establishments by groups (not confined to a particular geographical 
area), would be a reasonable method of inspection . . .

The nature of the regulation being enforced . . . will help the magistrate 
determine whether surprise is actually crucial.1

Thus the warrants do not have to be based on the fact that 
inspectors had actual reason to believe that a violation existed in a 
particular dwelling. The warrants would be valid if the entry to the 
premises and subsequent search thereof was part of a routine, 
periodic area inspection to enforce citywide code compliance.

Impairment o f  Obligations o f  Contracts
In Richards v. the City o f  Columbia, it was alleged that a mortgage 

upon a substandard dwelling would be impaired by the enforcement 
of a housing code. By way of dictum, the Court indicated that the 
contention lacked merit because contract rights are subject to 
impairment under the police power.2

In two cases, one involving a city’s lien on property for costs in 
abating a nuisance by demolishing an unsafe structure, the city’s lien 
was held to be superior to that of the mortgagee,3 and in the other

1Bulletin: To all City and Town Departments or Boards o f Public Health, 
Re: Commonwealth v. Hadley -  Inspection Pursuant to Sec. 3.1 o f the Sanitary 
Code, etc. Department of the Attorney General, Commonwealth of Massa
chusetts, August 10, 1967.

2 Richards v. City o f Columbia, 227 S.C. C.538,88 S.E. 2d 683 (1955).
3Application o f Bidias, 143 N.Y.S. 2d 346 (Sup. Ct. 1955).
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the court upheld the lien but subordinated it to encumbrances on the 
property at the time the city’s lien was acquired.1

Repair liens have been used as an effective tool for combatting 
urban blight. With this procedure, structures are rehabilitated that 
might otherwise remain as blighting influences in a potential renewal 
area. Also owners are prompted to make repairs under threat of 
paying more for repairs made by the city at the owners expense.

Unlawful Delegation o f  Authority
Either in the interest of brevity, or because of the practical 

difficulty of using more precise terminology, housing codes often 
contain more or less general guides of standards to identify certain 
conditions or defects. Such terms as “unfit for human habitation”, 
“hazard” , “unsanitary” , “dilapidated” , “ lack of facilities for ade
quate sanitation” abound in housing codes. This practice has exposed 
codes to constitutional challenges on the grounds of an unlawful 
delegation of legislative authority. Thus, the Supreme Court of South 
Carolina deemed the following provision to be vague and indefinite 
and thereby invalid as an illegal delegation of authority:

. . .  if there are defects therein increasing the hazards of fire, accident, or 
other calamities; conditions making the structure unsafe, unsanitary, or failing to 
provide for decent living or which are likely to cause sickness or disease.2

A more liberal and flexible interpretation has been justified by the 
New Jersey Court in the following terms:

“It is settled that the Legislature may not vest unbridled or arbitrary power in 
the administrative agency but must furnish a reasonably adequate standard to 
guide it . . .

. . .  But the exigencies of modern government have increasingly dictated the 
use of general rather than minutely detailed standards in regulatory enactments 
under the police power.”3

In summary, the law in respect to the property owner’s rights 
vis-a-vis the public interest has changed considerably since Black- 
stone’s dictum.

1 City o f  Nashville v. Weakley, 170 Tenn. 278, 95 S.W. 2d 37 (1936
2 Richards v. City o f  Columbia, 227 S.C. 538, 88 S.E. 2d 683 ( l r
3 Ward v. Scott, 11 N.J. 117,93 A. 2d, 385, 388 (1952).
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The elimination of substandard housing depends not so much on 
the legal right o f a state or municipality to enforce a code but to the 
efficacy of doing so. Cooperative programs which use educational 
and persuasive approaches to achieve code compliance have been 
fairly successful. One the other hand, in New York and Philadelphia 
stringent code enforcement, coupled with an inability to effectively 
raise rents, has caught many slumlords in a financial squeeze and 
many simply abandoned the buildings to the city. Enough buildings 
to house 275,000 persons are abandoned each year in New York 
City.

CHAPTER VII.
EVALUATION OF KEY PROVISIONS OF 

SELECTED MODEL, STATE, AND CITY CODES

Criteria for Developing Housing Codes

Since the main objective of most housing codes is to promote the 
health, safety and welfare of the public, they reflect pragmatic 
judgments concerning what is needed so that a person can thrive 
within his environment and enjoy life. This is a highly speculative 
criteria in many cases, with little scientific testing to determine the 
correctness of a given set of rules. What tends to occur is that a set of 
standards evolves, over a prolonged period of time, which represents 
the concurrence of the general body politic, and these standards gain 
force of law. Present codes are based on 30 basic principles which 
were developed by the American Public Health Association in 1939.1 
The stated purpose o f these principles is to meet fundamental 
physiological and psychological needs and to provide protection 
against contagion and accidents.

Floor Space Standards
In the recommended model codes, there is relative agreement as to 

what objectively accomplishes the purposes which are outlined in the

1 American Public Health Association, Committee on the Hygiene of Housing, 
Basic Principles o f  Healthful Housing, 2nd ed., The Association, New York, 
N.Y., 1939.
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30 basic principles. Thus, requirements for occupancy by one to four 
persons is found in the APHA-PHS Recommended Housing Main
tenance and Occupancy Ordinance, the BOCA Basic Housing Code 
and the Southern Standard Housing Code o f  the Southern Building 
Code Congress. The amount of floor space required in habitable 
rooms is 150 square feet for the first person and 100 square feet for 
each additional person. However as the number of persons occupying 
a tenement increases, variations between the codes are noted, with 
the widest discrepancy being between the ICBO Code which requires 
only 69% of the habitable space which the APHA-PHS and BOCA * 
codes specify.

The standards relative to space in all model codes are considerably 
below those of the recommendations of the APHA Committee on 
Hygiene of Housing1 which advise 400 square feet for one person, 
750 square feet for two persons, 1,000 square feet for three persons, 
etc. Professor C.E.A. Winslow, Chairman of the Committee, defends 
these suggested ratios in the following terms:

Our figures closely approximate actual practice in the high income groups. 
They are about 25 percent above the space provided in the better of our public 
housing projects. They call for about double the space furnished in a great 
volume of recent speculative building; and about double the space indicated in 
certain “Economy Houses,” publicized by federal housing agencies.

Since the Committee’s report, the standards for publicly supported 
housing has decreased even more, reflecting the pressures of the 
building construction business for higher occupancy, and the 
generally rising cost of producing housing of any kind.

The requirements of the state and city housing codes tend to 
follow the patterns of the particular model code used as a guide. It 
can generally be said that housing codes that do not use an allotment 
of square feet of habitable floor space for each occupant tend to be 
confusing, when one is trying to determine maximum occupancy j 
conditions. Also, housing codes which have different standards for 
occupancy on a room size, dwelling unit arrangement, or some other 
basis also pose difficulties.

1 American Public Health Association, Committee on Hygiene of Housing. 
Standards for Healthful Housing. Planning the Home for Occupancy. Public : 
Administration Service, Chicago, Illinois, 1950.
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Sleeping Room Occupancy Standards
The model codes provide some uniformity in the space require

ments for bedroom occupancy by one person, but there is 
considerable variation as the number of people occupying a room for 
sleeping changes.

For one person the APHA-PHS, BOCA, and SBCC codes require 
70 square feet of habitable space while the ICBO code requires 90 
feet.

For two persons the APHA—PHS housing code requires at least 
120 square feet while the BOCA and SBCC require only 100 feet. In 
the SBCC code, if the two persons are under the age of twelve years, 
the minimum for two persons is only 70 square feet.

For three persons the APHA—PHS code requires 170 square feet 
of habitable floor space, the BOCA and SBCC codes 150 square feet 
if all occupants are over 12. The ICBO code permits three persons to 
occupy a sleeping room with only 140 square feet of floor space.

Thus, there is a wide spread in even the model codes and state and 
city codes include an even wider variation. Moreover, in some city 
codes the specifications are expressed as cubic feet of air space per 
occupant of sleeping rooms instead of the more common method of 
using square feet of floor space per occupant.

This alternative method of computing may have some merit, in 
situations where speculative housing is being built to minimal 
standards.

Bathroom Facilities
There tends to be a high degree of uniformity in the model codes 

and in selected city and state codes concerning the requirements for 
adequate bathroom facilities. Generally the requirements are (1) a 
private flush toilet, (2) a lavatory sink, and (3) a bathtub or shower 
with hot and cold running water under pressure. One anomaly is that 
some of the codes fail to specify that these facilities be located inside 
the dwelling unit. It should also be noted that cities and towns which 
have a high percentage of older style units where lodging and 
rooming houses exist may wish to allow these styles of living to 
continue because of the inexpensive housing which they provide for 
elderly and detached people.

Kitchen Facilities
Many of the codes, including the model codes, are ambiguous in 

their requirements for kitchens. Most only require a kitchen sink;
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very few have specific stipulations for the cooking and storage of 
food. Only the APHA-PHS code requires a stove, refrigerator, 
cabinets and/or shelves in addition to a sink.

Heating Facilities
Most of the codes have a standard stipulation that facilities for 

heating have a capacity for heating the dwelling unit to a specified 
temperature (usually 67 to 70 degrees) at a specified height above 
the floor. Many of them indicate that this must occur when the 
outside temperature is at a certain degree fahrenheit (usually zero * 
degree).

Increasingly codes have outlawed such units as unvented space or 
unit heating devices because of the danger of fire and/or asphyxia
tion.

Electrical Service and Facilities
Codes usually require that dwelling units be provided with 

electrical service if it is available within a reasonable distance from 
the structure (usually 300 feet). Few codes, however, call for a stated 
capacity of power for each dwelling unit although the APHA-PHS |  
requires service, outlets and/or fixtures capable of providing at least 
3 watts per square foot of total floor area.

Solid and Liquid Waste Disposal
If there is a single area in which there seems to be uniformity 

between housing codes it is in the disposal of solid and liquid wastes.
Most codes which have been reviewed require either a connection 

with a public sewer system or an approved septic tank system for the 
disposal of liquid wastes.

For the disposal of and/or storage of solid wastes (garbage or |  
rubbish) most of the codes provide for some kind of container and 
many specify that it must be rodent-proof, fly-tight and have a tight 
fitting cover.

With the current emphasis on ecology, controls over disposal of 
solid and liquid waste will have to be revised to take into account 
both water and air pollution. It is likely that there will be great 
pressure to have this type of disposal as standardized as possible so 
that some localities do not dispose of their wastes in a manner which 
adversely effects neighboring communites and/or states.
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Lighting and Ventilation
Although all of the codes which were reviewed required some 

daylighting of habitable rooms and most required artificial lighting in 
these rooms, the terminology which was used was confusing and gave 
no real guidelines. Most of the codes attempted to solve the problem 
by specifying the square feet of glass area or the percent of floor 
area. This has fairly limited value, as design, materials, location, etc. 
are all factors as to how much light is admitted. More worthwhile 
results may be had if the amount of daylight and artificial lighting 
illumination which must be achieved under certain conditions is 
cited.

In regard to ventilation there also seemed to be a great deal of 
confusion and an overuse of specification-type language. Perform
ance level standards would seem to be a more realistic way of 
attaining the health goals which are sought by the codes.

Prevention o f  Infestation by Rodents and Insects
Whereas the problem in other areas of codes seems to be that of 

over-specification, the problem in the area of controlling infestion 
seems to be lack of specificity to make the code an effective legal 
instrument for control in urban areas. This lack of specificity was 
true of so-called model codes as well as those of specific cities, 
counties and towns. This seems to be an area where research is 
needed so that adequate guidelines can be developed to make 
enforcement effective.

Building Code Restrictions on 
Plumbing and Electrical Service

One of the primary disadvantages of most building codes is the 
element of product designation which bars the installation of 
adequate and inexpensive mechanical systems within a home. Rather 
than prescribing that a pipe for plumbing be of a certain strength, or 
capable of withstanding certain changes in temperature, or that it be 
resistant to acids, the code would specify that it be brass or copper, 
thus excluding any other material which might be equally service
able.

Although there are wide variations in housing codes, building 
codes personify the least standardization among their controlling 
provisions.

Most of the codes in large urban areas which were surveyed by the
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National Commission on Urban Problems were based on one of the 
model codes; however only 14 out of 52 surveyed substantially 
incorporated the model code and 20 of the 52 were based upon the 
model code but with some substantial departures1

Three o f the more common departures were:
(1) Plastic Pipe. One of the most controversial building code issues 

in recent times has been the use of plastic pipe in drain, vent and 
waste systems in smaller housing units. Although most of the 
model codes allow the use of this as a substitute for copper or brass 
fixtures, fully 62% of all codes which were surveyed prohibited the g 
use of this material.

(2) Preassembled Plumbing and Electrical Units. One of the more 
important methods of reducing building costs is by the prefabrica
tion of offsite assembly of plumbing or electrical units. This allows 
the manufacturer to have his supplies on one site and eliminates 
depending on the weather to assemble on site. Furthei, assembly line 
techniques can be introduced which speed up the time for 
construction. O f the codes which were surveyed fully 43% did not 
permit offsite preassembly of plumbing and electrical units.

(3) 2x4s in Non-load-bearing Partitions. Objective tests indicate 
that the general requirement of most building codes that there be ® 
2x4s every 16 inches in non-load bearing partitions is an excessive 
one. Experts assert that 2x3s can be used just as effectively in this 
instance and further that 2x4s spaced every 24 inches would be just 
as safe. The requirement, which was found in 47% of the codes 
surveyed, adds to both material and labor costs of construction.

Because of the difficulty of getting uniform standards in different 
states, so that it might be possible to mass produce housing, 
legislators have recommended that State Building Codes be adopted. 
This has occurred in some of the larger states, notably New York, 
where by 1967 the State Building Construction Code had been t  
voluntarily accepted by more than 500 local governments.2 After 
years of efforts to get voluntary cooperation, California passed a law 
which excluded factory-built homes by and large from the control of 
local building inspectors. Housing is checked by state inspectors at 
the factory as to the adequacy of the materials and conformance

1 Report of the National Commission on Urban Problems, Building the 
American City. Washington, D.C., House Document No. 91-34, 1968.

2 State of New York, Office o f  Local Government Newsletter, Vol. VI, No. 
20, November 30, 1967.
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with construction standards. Local inspectors are only empowered to 
see that it is properly located on the site and that power and water 
hookups are done properly.1

Federal A ctivity
In 1966 the Advisory Commission on Governmental Affairs 

recommended that the President appoint a commission to draft a 
single performance building code for optional adoption by the States 
and localities.2 This suggestion was not acted upon, but it, plus other 
recommendations, influenced the development of the Housing and 
Urban Development Act of 1968, and more particularly the framing 
of recommendations by the Douglas’ Commission (The National 
Commission on Urban Problems). This commission in its report 
Building the American City3 made substantive recommendations 
which are of great importance because they come with the support 
of the Presidency, a support which has been continued under the 
present administration, and because they deal with some of the basic 
problems in this area.

In reference to building codes, the commission’s first recom
mendation proposed:

. .  . the establishment of the National Institute of Building Sciences as a 
constituent body in the National Academy of Sciences — National Academy of 
Engineering. The express purposes of the Institute would be to formulate and/or 
approve standards for the construction of buildings; provide a mechanism for 
testing and approving technological innovations; provide a system for evaluating 
experiences of public and private programs affecting building; provide for 
research in building technology; assemble and disseminate technical data relating 
to standards and building technology.

I This arrangement would provide a framework wherein government 
and private industry would cooperate in developing guidelines to 
overcome present inhibitions against new building techniques. The 
main function of the structure would be to provide a testing facility 
which would develop acceptable standards for adoption in building

'National League of Cities, Municipal News, January, 1970. Washington, D.C.
2Congressional Record, Vol. 112, No. 31, GSA EXT 66-14054, Washington, 

Wed. February 23,1966.
3 Op. cit., Building the American City, p. 266.
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codes. The commission did not feel that a National Building Code 
would be developed through this process, but that this would enable 
interested groups to reconcile the differences which now exist in the 
model codes and establish machinery for updating building code 
standards in the future.

In Recommendation 1(a), the commission urged Congress:

. . .  to appropriate at least $5 million to support the National Institute of 
Building Sciences for a stipulated 3 year project. The purposes of this project 
would be, first to review existing standards regulating the construction of f  
buildings and, second, to prepare and issue uniform building standards based 
upon current knowledge and the most advanced technical criteria for application 
in Federal, State, and local regulations.1

The primary mission of the National Institute of Building 
Sciences, as seen by the commission, was to resolve differences which 
now exist among national organizations of technical groups and 
building officials relative to building standards and model building 
codes. The long range goal of this proposal was the hope that 
institutions, agencies, and technical organizations that now operate 
separately in the area of building code standards could be brought § 
together, and by establishing joint technical committees for each 
subject area, develop common standards.

Another recommendation imposed research and technical data 
collection responsibilities on the National Institute of Building 
Sciences:

“ . . . that Congress authorize an annual Federal appropriation to the National 
Institute of Building Sciences for the following purposes:

(a) To develop and/or approve test criteria and performance standards and to 
supervise research in the examination of building materials, construction 
methods, and plumbing and electrical and mechanical systems;

(b) to provide a system to test and accept new budding materials and 
equipment, and construction methods;

(c) to provide for the collection and dissemination of available technical data 
and information relating to the budding industry; and

(d) to provide for a system for evaluating experiences of public and private 
programs affecting building.2

'Ibid., p. 267.
2Ibid., p. 268.
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The appropriation would provide for the continuing activities of 
the Institute. More important, it would provide a national system for 
product approval. Innovations and building technology changes 
could be presented to a testing laboratory within different regions, 
and it would also provide a method for “ interim acceptance” of 
materials so that experimental materials could be used on a limited 
basis, and the results of these experiments widely distributed through 
the services of the Institute. This method has been widely used 
throughout Europe and may be partly responsible for the fact that 
many of the product innovations in building in the past decade have 
come from that area.

The commission, in the course of its study, considered the impact 
of restrictive local codes on federal funding of local government 
projects. On this score it reported:

“..  . The Commission recommends amendment of congressional authoriza
tions for water and sewer and other appropriate facility grants to provide as a 
condition of eligibility for such grants that building codes in communities 
receiving such grant assistance shall not be more restrictive than nationally 
recognized model code standards and subsequently the building code standards 
to be developed by the National Institute of Building Sciences.”'1

Communities which have restrictive codes increase building costs, 
and inhibit the use of technological innovations. The higher cost is 
then in turn passed on to federal and state governments when they 
give grants for public facilities. The commission further recom
mended that a provision requiring that local codes be in harmony 
with national model codes be written into the requirements of the 
Workable Program for funds for Urban Development. This part of 
the recommendation has been partially implemented by HUD.

Turning to the effect of local codes on housing, the commission 
recommended that Congress authorize the Secretary of Housing and 
Urban Development to develop model standards to be incorporated 
in local building codes with special reference to the rehabilitation 
of housing.2 This is a recognition of the importance of 
maintaining the existing stock of housing and of making its

'Ibid., p. 268.
2Ibid., p. 269.
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rehabilitation both more feasible and less expensive. Pending the 
organization of the National Institute of Building Sciences, the 
commission stressed that HUD be responsible for developing these 
standards.

Recommendation No. 2(c)  dealt with the erection of federal 
facilities:

“The Commission recommends that the President initiate vigorous action to 
review the variations in standards used by Federal agencies in direct Federal 
construction and that standards be based upon nationally recognized current 
model codes, and subsequently the standards to be developed by the National 
Institute of Building Sciences.” 1

This was an endorsement of a earlier recommendation by the 
Advisory Commission on Intergovernmental Relations (ACIR) that 
the Federal Government set an example for the rest of the nation. 
Further, the commission recommended that the National Bureau of 
Standards, because of its reputation and considerable experience in 
the development and updating of standards, be given the respon
sibility to direct and coordinate the work with participating federal 
agencies in regard to construction contracts.

At least two of the commission’s proposals urged action by state 
legislatures to enact uniform, statewide building codes. Under 
recommendation No. 3:

“The Commission recommends the enactment of State legislation providing 
for the adoption of State building codes dealing with human occupancy, 
conforming to nationally recognized model code standards developed and/or 
approved by the proposed National Institute of Building Sciences recommended 
earlier. We further recommend that such State legislation provide that within 1 
year following the adoption of the State code, the provisions of such code shall 
be applicable without modification throughout each metropolitan area of the 
State which fails to adopt such nationally recognized standards. 2

This recommendation recognizes that it is through the police 
power of the states delegated to the local community that building 
codes are developed and enforced. Implementation of this recommen-

1 Ibid., p. 269.
2Ibid., p. 269, 270.
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dation would bring more uniform building codes to large metropolitan 
areas without waiting for Congress to act on the other recom
mendations of the Commission.

Along with the recommendation that building codes be modeled 
on one of the national model codes, it was recommended that local 
governments consolidate the administration of their building depart
ments or use the services of building departments of larger 
jurisdictions, thus resulting in better utilization of the facilities and 
technical personnel which only larger jurisdictions can afford, and 
which are therefore better able to handle some of the complex 
problems in building code administration.

Finally, another “ state action” proposal urged the states to enact 
legislation providing for (a) statewide training and licensing programs 
of local building inspectors, (b) technical assistance to local govern
ments, and (c) statewide appeals mechanisms for reconciling 
differences arising through code interpretation at the local level.1

Administration and interpretation is one of the key problems in 
the code enforcement field. Effective administration rests on the 
availability of competent local inspectors who work in an increas
ingly technical field. Through the suggested mechanism, training and 
continued refresher courses would insure an increased professionali
zation of building code administrators and operatives. This, plus the 
technical backup, would lead to increased respect for the profession 
as a specialized area of expertise and knowledge.

CHAPTER VIII.
FACTORS IN ADMINISTRATION

Forms o f  Administrative Organization
The present patterns of administrative organization are geared to 

achieve satisfactory housing conditions from the point of view of 
(1) health and sanitation, and (2) safety of construction.

Due to a number of historical factors, not the least of which was 
that epidemics in the Nineteenth Century pointed out the need for 
better health and sanitary conditions, Boards of Health assumed 
most of the inspectional responsibility until well into the Twentieth

' I b id . ,  p. 271.
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Century. Interest, however, on the part of public health officials in 
accepting full responsibility for enforcement programs has fluctuated 
over the years and partly by default other agencies have had to take 
up the slack so that at present the Health Departments in less than 
half of the communities across the country are responsible for 
enforcing the housing code.1

Since the early part of the Twentieth Century, most municipalities 
have enacted building codes to regulate the construction, repair, and 
maintenance of all buildings. Concern for construction safety and 
fire safety of buildings spurred the establishment of Building 
Departments in most cities and towns. These agencies in many 
instances were assigned the inspectional responsibilities which for
merly resided in the Health Department.2

This process is by no means complete, however, nor has the 
responsibility simply been split between the Health and Building 
Departments of the various cities and towns. One of the most 
commonly cited examples of overlapping is the City of New York 
where lack of heat is controlled by one agency, lack of hot water by 
another, lack of drinking water by two separate divisions and 
inadequate water pressure by three different agencies.3

This situation has several disadvantages. Thus, diffusion of 
responsibility results in lack of response and coordination when a 
particular problem emerges. Further, frequently the enforcement of 
the code is governed by the statutory responsibilities and dominant 
interests of the department. Building Departments will tend to 
emphasize structural and possibly Fire safety over health and 
sanitation and Health Departments will stress the latter, perhaps to 
the detriment o f structural and fire safety.

Over the past 20 years, as more and more cities and larger towns 
become involved in federal programs, new agencies have been 
established, in the form of local redevelopment authorities. Since 
these agencies have broad responsibilities for planning, the control of 
environment, housing and other matters of community development, 
code enforcement functions have been transferred to them in some

'The National Commission on Urban Problems, New Approaches to Housing 
Code Enforcement, Research Report No. 17, Washington, D.C., 1968.

2Ibid., p . 94.
3Op. cit., p. 112.
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cases. In the opinion of many municipal administrators, because of 
their broad mandate as development agencies, these agencies are 
more capable of developing broad expertise and of enforcing codes 
without the parochialism which has effected more narrowly defined 
agencies.

Organizing within an Overall Program for 
Community Development

In most cities and towns code enforcement rests either with 
specifically defined agencies, such as the Building Department or the 
Health Department, or a contractual relationship exists between 
these departments and the renewal agency. Most of the surveys seem 
to indicate that there is more of a tolerance between different 
agencies with enforcement authority rather than a good working 
relationship. This may be due to a number of factors: fear on the 
part of specialized agencies that their importance within the 
government structure may decline as the more generally defined 
development agency assumes responsibilities which were formerly 
theirs; or failure on the part of the development agency to appreciate 
the role of code compliance in the overall renewal picture or to 
accept the professional qualifications of other agencies. In any case, 
it appears that code enforcement is in a transitional period. In line 
with the generally accepted principle of administration that activities 
which are similar or related in goals or purposes should be within the 
same organizational structure, large municipalities are transferring 
code responsibilities to a community development oriented agency.

Code Enforcement and the Hierarchy o f  Government
Code administration is one of the functions of municipal 

government which touches the lives of a large number of people and 
l it is one of those functions upon which the government is frequently 

judged by these people. Recognition of this fact is causing intense 
pressure to upgrade the level of personnel performing this function 
through improved hiring practices, salary upgrading, and training 
programs for those already employed.

The realization of housing goals is also closely related to the 
quality of local political and administrative leadership. The leaders in 
the field of code enforcement emphasize that the chief administrator 
of the code enforcement program should have sufficient legal 
authority and political backup so that he can perform his function
without undue restrictions. One of the problems which has been 

l
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noted in this area is that there has been a tendency on the part of 
some political leaders to limit the functions in this area and to be 
overly sensitive to reactions of special interest groups who prefer to 
keep code compliance as minimal as possible.1

Citizen Participation and Decentralized Administration
Until the 1960s the responsibility for carrying out code enforce

ment programs rested with those agencies of local and state 
government which had been created over the years to administer 
health, building and development programs. The Economic Oppor- * 
tunity Act of 1964 introduced a new concept into these programs, 
with the requirement that “ maximum feasible participation” be 
afforded to the citizenry directly and immediately affected by these 
undertakings.

Local code enforcement administrators were among the first to 
feel the impact of this new concept. Because one of the major 
problems in urban areas is the existence of slumlords, who maintain 
substandard buildings, charge excessive rents and often abandon the 
dwellings when they no longer produce income, local community 
leaders demanded action to correct these wrongs. Further, in many I 
cases, they demanded to participate in the formulation of code 
policy, the upgrading of local inspectional performance and the 
modification of the existing codes within their communities.

The demands of these leaders were incorporated in the develop
ment of the federal Model Cities Program, which seeks to upgrade 
neighborhoods through large-scale rehabilitation. As part of the 
program, code review committees or their equivalent comprised one 
of the five specific requirements for code adoption and code 
enforcement under the Workable Program for Community Improve
ment.2 I

Many authorities now recommend that neighborhood review 
committees be organized, with the objective of reviewing the present 
code compliance policies to see if they are sensitive to the needs of 
the neighborhoods, and to determine whether proposals for chap
ter 117 projects of the Housing and Urban Development Act of

'McGeorge, Bundy, “The Case for Stronger Government: Third Godkin 
Lecture,” summarized in The Christian Science Monitor, Weekend Issue, 
April 6-8, 1968, p. 9.

2 Department of Housing and Development, Answers on Codes and Ord
inances, Program Guide 1, Washington, D.C., p. 1. i
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1965, plans for the establishment of new careers in codes administra
tion, recommendations for special programs of tenant education, etc. 
can benefit from input on the local level.

Among the advantages of decentralized administration cited are:

1. It will increase the access of owners and tenants to the decision 
making apparatus;

2. It will reduce the alienation and distrust of low-income and 
middle-income residents for their local governemnts and administra
tors;

3. It will generate great community identity and cohesiveness;
4. It will develop greater senses of pride and respect in people 

participating in the decision-making process;
5. It will equalize the advantages now obtained mainly by the 

large-scale landlord who can secure the expertise necessary to cope 
with the complexities of central administration which is mysterious 
and expensive for the small, resident owner.1

As is apparent from the foregoing, there are strong pulls in several 
directions on code enforcement administration. On the one hand 
there is the move towards greater centralization of the code 
enforcement operation to upgrade the program, to be eligible for 
federal funds, to professionalize the staff, and to develop technical 
expertise. At the same time there is considerable pressure to bring 
the functions of government to the neighborhood level to deal with 
the alienation of the people who must pay the taxes to support the 
system, to provide it with flexibility of operation, and to give the 
poor a greater stake in their government. The mix of these two is 
essentially a local political problem to be dealt with in as professional 
and competent a manner as is possible within each given situation.

The State Role in Code Administration ,
The crisis in housing results in part from the failure of states in 

general to meet the challenge of an urban society by carrying out 
their role and responsibilities within the federal system. The major 
assets which the states have to fulfill this role are:

'The National Commission on Urban Problems, New Approaches to Housing 
Code Administration, Research Report No. 17, Washington, D.C., 1968, p. 106.
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(1) Significant legal powers -  all enforcement powers in the area 
of code enforcement which local governments are using are delegated 
from the state;

(2) Technical staff capability which is available within various 
state agencies;

(3) The political and administrative leadership, in the governor, his 
administrative aides and legislative leaders, and most significantly;

(4) Wide and varied sources of public revenue.1

CHAPTER IX
DEVELOPING POLICIES AND PROGRAMS FOR 

NEIGHBORHOOD IMPROVEMENT

Program Goals and Implementation
The success of code administration is closely related to the 

carefulness with which the program has been planned and with its 
comprehensiveness. A number of professional groups, the most ( 
prominent of which is the National Association of Housing and 
Redevelopment Officials (NAHRO), have established basic guidelines 
for the formulation of an effective program.2 These elements are as 
follows:

1. The program is focused on the needs of families and individuals 
in the community and the housing costs they can afford;

2. Program emphasis should be on services and incentives which
encourage high standards of housing maintenance and voluntary 
rehabilitation as opposed to mere enforcement of a legal code; f

3. The rehabilitation and conservation of the neighborhood as 
opposed to the exercise of law enforcement and the police power is 
paramount;

4. The program should be geared to prevention of blight and not 
be merely one of correction and treatment;

x Op. Cit., p. 107.
2 Based upon “A Statement of Basic Principles and Policies” prepared by 

NAHRO’s Codes Division and approved by their 4th Annual Codes Conference, 
April 13, 1962, Washington, D.C.
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5. Voluntary compliance rather than legal compulsion, except as a 
last resort is to be stressed;

6. Programs should encourage and support efforts to expand the 
number of owner-occupants in an area. Experience has shown that 
maintenance rather than the provision of mechanical facilities i 
becoming one of the major problems, which tends to be less acute 
when there are a high percentage of owner-occupants. This theory 
also encourages the development of cooperatives and condominiums;

7. Tenants, owners and community groups must work closely with 
code enforcement agencies;

8. The plan should provide for continuing planning and evaluation;
9. The program should complement, supplement and be closely 

coordinated with other public and private activities designed to 
develop and improve the physical and social resources of the 
community;

10. Programs are to be oriented to entire neighborhoods rather 
than individual buildings;

11. The program should incorporate activities and/or public- 
improvements which are aimed at dealing with the whole neighbor
hood;

12. Flexibility is necessary so that the community may take 
advantage of federal or state programs dealing with low-income 
families, the elderly and minority group families;

13. Community participation both in the planning and the 
execution phase of the program is essential;

14. Adequate provision should be made for relocation of families 
and persons displaced as a result of enforcement in safe and sanitary 
housing.

The incorporation of such provisions in a local code will facilitate 
the receipt of both state and federal funds as they reflect the 
desirable objectives of programs at those governmental levels.

Enforcement in Slum Areas
The problem faced by local officials in respect to the decadent 

areas o f their communities is the choice between attempting 
improvements through a program of code enforcement or under
taking a program of urban renewal.1 Initiation of a concentrated

'Code Enforcement programs have failed badly where more radical approach, 
of urban renewal was needed. A nearby example is the Upper South area of tlie 
city of Providence where owners refused to comply with the notices of violation.
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code enforcement program, funded under Section 117 of the 
Housing Act of 1965, rather than urban renewal may have a greater 
appeal to local officials because they view the enforcement program 
as more saleable to the people. As indicated in the footnote on page 
97 this is sometimes a shortsighted choice which becomes a political 
liability when people in the area, perhaps seeing the lack of city 
improvements which are only possible under urban renewal, refuse to 
comply with the code violation notices. The Department of Housing 
and Urban Development (HUD) suggests serious consideration of 
urban renewal is appropriate when the number of substandard 
buildings exceed 25% of the buildings in the area.

Title V of the Housing and Urban Development Act of 1968 
provides some solutions to a problem which is endemic to code 
enforcement programs. Because of the high ratio of economically 
deprived people in an area (which will probably be subject to major 
clearance at some distant future date), urban renewal or concen
trated code enforcement may be impractical because it would merely 
serve to reduce the supply of housing for low-income families. 
Moreover, it would not be economically feasible to require repairs of |  
these low income tenements.

In an attem pt to abate future blight, the 1968 legislation 
authorizes these short-term activities:

1. Repair of serious deficiencies in public facilities (streets, 
sidewalks, playgrounds, parks, etc.) to maintain reasonable condi
tions of livability until permanent action can be taken (no new 
construction or major capital improvements would be authorized);

2. Improvement of private properties to eliminate immediate
dangers to public health and safety; {

3. Demolition of structures considered unsound or unfit for 
human habitation, or deemed a public nuisance and a serious health 
and safety hazard;

4. Establishment of temporary public playgrounds on vacant lots, 
including those cleared through demolition;

5. Improvement of public services in areas such as rubbish 
collection and street cleaning and the use of unemployed or 
underemployed residents of the area for providing these services.

Enforcement in “Gray” Areas
The “gray” areas of any city or town are those sections, which t
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while basically sound, nonetheless are declining, and are a source of 
increased code violations. Since the basic long range function of code 
enforcement is to maintain the existing housing stock, these areas 
should command special attention. The purpose of an organized code 
program is to halt a process of decay:

Many factors contribute to the development of slums. When signs of blight or 
impending racial or economic change appear, financial institutions, anticipating a 
potential drop in market value, become reluctant to invest in an area. 

* Responsible individuals are deterred from purchasing buildings and present 
owners may be unable to finance improvements. As surrounding properties 
deteriorate, homeowners lose faith in the neighborhood and neglect basic 
maintenance; landlords, fearful that rental income will be too low to justify 
investment, react similarly. Financing and ownership devolve upon investors who 
demand substantial short-range profits from their high-risk investment. Because 
tenants cannot afford higher rents, landlords may increase their returns by 
defining maintenance and by overcrowding individual units. This, in turn, 
speeds deterioration and overburdens community facilities. As one building after 
another becomes blighted, the character of the neighborhood worsens, investors 
demand that their capital be returned more quickly, and the downward spiral 

i continues at an accelerating pace.1

The best tool in the arsenal of programs available for this purpose 
is the concentrated code enforcement program, commonly known as 
the Section 117 program, after its title in the Housing Act of 1965. 
Unfortunately, like many programs it is underfunded. For a 
community to qualify, two conditions must be met: (1) at least 20% 
of the dwellings in the area are in violation of the code, and (2) the 
program, together with local public improvements, will be sufficient 
to halt further decline in the area.

The basic advantages of code enforcement programs are: (1) less 
costly than full fledged urban renewal programs, (2) relatively quick 
and visible results (an average of three years to completion as 
opposed to urban renewal programs which take four years just to get 
into execution) and (3) useful for both small and large cities.

Enforcement in Good Areas
The major function of code enforcement in good areas is to 

prevent the deterioration which makes large community expendi-
1 Carlton, R. E., Landfield, R., and Loken, J. B„ Legal Aspects o f  Code 

Enforcement Programs, Harvard Law Review, Vol. 78, No. 4, February 1965.
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tures necessary and to maintain high-level environmental and housing 
conditions. This is best accomplished by systematic inspection of 
each dwelling over a 5 to 10 year period, depending on the size of 
the community and the financial resources available for such 
programs. Actual inspection may be limited to complaints and may 
be "windshield” inspection for obvious signs of code violation, 
coupled with spot checking of larger residences which may be 
involved in illegal conversions leading to overcrowding. Another 
method is for code agency staff to attend meetings of neighborhood • 
associations and provide technical assistance to abort environmental 
and housing trouble spots.

Planning the Overall Program
Since most communities do not have the fiscal resources to 

conduct a fully developed code enforcement program, federal and/or 
state financial assistance is essential. Federal aid is authorized under 
the so-called “Workable Program for Community Improvement” 
which is a basic requirement for federal funding for long range 
programs. The following conditions must be satisfied to merit 
funding of a code enforcement program: I

1. The appointment of a codes’ review committee or similar group 
to review codes and code enforcement technically and objectively;

2. The adoption of modern building, plumbing, electrical, housing 
and fire prevention codes during the first year after initial certifica
tion. This is one of the most important provisions, although it does 
not require a city to adopt a model code or any nationally approved 
one. The city’s code must set standards which are comparable to 
those in the model codes and make provision for the use of advanced 
methods of construction and materials and prohibit restrictive 
practices.

3. Effective enforcement and a planned systematic housing code
compliance program to be started within one year after the adoption 
of the housing code; -

4. Accurate reporting on compliance activity and evidence that 
there is a reasonable use of appropriate local resources in terms ot 
inspectors and funds needed to enforce compliance with the codes.

'Department of Housing and Development, Workable Program for Com- , 
munity Improvement, Answers on Codes and Ordinances, Program Guide 1, 
Washington, D.C. I
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Money is available under the federally assisted Community 
Renewal Program (CRP) to aid in the preparation of a city wide plan. 
The federal government will pay two-thirds of the cost of preparing 
this plan. Although a survey undertaken by the National Commission 
on Urban Problems indicated that there are over 4,900 communities 
with housing codes, only some 200 odd had completed or were 
undertaking Community Renewal Programs.

State assistance in Massachusetts for local community code 
t programs is available through the Department of Community Affairs, 

but this aid, at the present time, is limited to technical and training 
assistance. However, there are several bills pending in the current 
legislative session which would provide some form of financial help. 
The most important is House, No. 2487 which would pay for the 
cost of demolition of unsafe structures in code enforcement areas. 
This proposal has been merged in an omnibus study order dealing 
with state finances (House, No 595 1).

Combining Social Services with Enforcement
The successful administration of a code enforcement program is 

I predicated on the social and other services with the program. Federal 
and state guidelines suggest the following procedures:

1. That landlords and tenants be informed of tentative plans to 
conduct a block by block code enforcement program sufficiently in 
advance of the proposed start of the program so that they may 
become involved in the planning of the program, and a cooperative 
relationship developed between the improvement agency and the 
people of the area;

2. That these meetings, arranged and organized by a community 
relations specialist (preferably recruited from the effected neighbor-

i hood), be followed up by systematic inspection;
3. That rehabilitation specialists interview violators and develop 

with them realistic improvement plans which take into consideration 
the financial capability of the owner, in addition to any special 
programs (such as low interest long term federally insured loans or 
direct grants) that may be appropriate to bring the building up to 
standard;

4. That special programs be coordinated with the enforcement 
program (for example, health services, manpower programs to assist 
the unemployed or underemployed to get positions so that they will 
be able to afford to undertake necessary repairs, and tenant
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education programs to assist people in learning to live in properties in 
a way which is most conducive to long range utilization of these 
properties).

Comprehensive Inspection
Comprehensive inspection consists of four forms of inspection:

(1) area; (2) cyclical; (3) license and certificate; and (4) complaints.
Area Inspection. This involves inspecting all dwellings in a selected 

neighborhood, with all violations being recorded. Under this process, |  
violations are detected early enough so that radical and costly repairs 
due to prolonged neglect is averted; property owners are treated 
equally, thus reducing or eliminating the unfair competition of lower 
housing costs which can be attributed to violating the housing code; 
and signs of neighborhood deterioration are discovered.

Cyclical Inspections. Visits are made to the same area and 
households periodically to follow up on old violations and look for 
new ones. The time between inspections should be varied from 
frequent inspection in areas which are deteriorating to less frequent 
in areas which are basically sound.

License and Certificate Inspections. This form provides an * 
excellent control over the multi-unit dwelling owner who accounts 
for the highest percentage of code violations. Generally inspections 
are on an annual or biennial basis. Because the issuance of the license 
is dependent on proper maintenance, it tends to deter the speculator 
from deliberately deferring maintenance since license revocation 
would compel him to turn the management over to another licensed 
person.

Complaint Inspection. This type is an important part ot any 
inspection program. The problem in the past has been that cities and 
towns have relied almost exclusively on this method. Housing t 
complaints should be dealt with quickly and decisively so that a 
feeling of interest on the part of the inspectional department is 
communicated to the neighborhood

Tenant education
Special attention should be given to the role and needs of tenants 

in neighborhoods which are part of an organized code enforcement 
program. Their mainienance practices are fiequently the source of 
many code violations and radically effect the utility which can be 
expected from various forms ol housing units. New immigrants to
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the city, many without experience in the proper care of dwelling 
units, the disposal of garbage and proper cooking methods, can 
present a serious problem of code compliance. Puerto Ricans and 
others from Spanish areas, in addition to rural Black and White 
families, who use considerable grease for cooking pose difficulties in 
maintaining property vermin free. By approaching the problem as 
one of education and retraining, rather than a legal violation or wilful 
breaking of the code, the local code administrator can frequently 
alleviate these problems within his area of responsibility.

The federal government, in recognition of this problem, has 
authorized tenant training in the proper care of their dwellings as an 
eligible project cost in federally-assisted urban renewal and concen
trated code enforcement areas.1

Another approach to effective code enforcement was advocated 
by former President Johnson in his Message to the Cities of 
February 22, 1968. It relates to expanding the efforts of non-profit 
corporations to shift low-income families from tenants to home 
ownership through a variety of means. The Nixon administration 
supports this venture which holds long-range promise for achieving 
better standards of housing maintenance.

CHAPTER X.
STAFFING AND FINANCIAL REQUIREMENTS

Job Standards
Code enforcement occupies a low-level priority in respect to the 

functions of local government. Part-time people perform a job which 
calls for full time interest and skills. The result has been a self 
perpetuating condition, with substandard staffing, low prestige and 
low pay levels. Most people who have had any extensive experience 
in this field suggest that a high school education, or its equivalent, 
should be one of the basic standards required for a person hired as an 
inspector. In addition, the employee should have the requisite 
experience in one or more of the building trades or as a building 
contractor.

'Department of Housing and Urban Development, Homemaker Educational 
Services in Concentrated Code Enforcement Areas and in Urban Renewal Areas 
Involving Rehabilitation and Conservation, Code Enforcement Letter No. 10, 
Nov. (S. lc)67. Washington, D.C.
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Presently, the performance of most code enforcement sections is 
measured in terms of simple work load formulae and staffing ratios. 
For example, the HUD guidelines contain ratios of one housing 
inspector per 10,000 population, or alternatively, one inspector for 
each 1,000 substandard housing units.1 The estimate of substandard 
units is based on the 1960 census data. This has been found to be 
widely off the mark in estimating conditions which will be found in 
the field.

The basis for the above standard is the estimated ability of one 
inspector to inspect, reinspect, and gain compliance on an average of 
200 substandard dwellings per year. Staffing ratios, as suggested by 
HUD, are geared to a program of systematic, city wide inspections 
which will blanket the city in five years. Excluded from this 
determination are those inspections made in response to complaints.

Under the federally-assisted code enforcement programs under 
Section 117 of the Housing and Urban Development Act, compliance 
in designated areas of the city is projected over a three year period.

Once the number of inspectors has been determined, there are 
various suggestions as to the total of supervisors and supporting staff 
needed to provide a well rounded staffing pattern. One recommenda
tion calls for one clerk for every three or four inspectors.2

Using the traditional public administration principle of one 
supervisor for every six or eight inspectors so that the “span of 
control” is not too large, it is possible to determine a reasonable ideal 
staffing pattern. However, because of limited financial resources, 
most communities cannot reach this level and hence the proper
structure for an effective program is never completed.

Because of a greater awareness of the need to maintain the present 
housing stock, and with financial support, such as the Section 117 
projects available, cities and towns are attempting to develop sound 
programs. Improved methods in the collection of data nationally (so 
that adequate staffing patterns can be developed) and the establish
ment of a uniform national reporting system on workloads will

'Department of Housing and Development, Administration oj a Systematic 
Housing Code Compliance Program, “Guidelines” . 1967, Washington, D.C.

2 Barnet Lieberman, quoted in Orientation Workshops on Environmental 
Health and Related Housing Code Administration, National Association ol 
Housing and Redevelopment Officials. NAHRO Publication No N49_, Apiil. 
1966, p. 11.
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hopefully lead to further professionalization of this vital service. 

Recruitment and Salaries
The low status and salaries which have been associated with code 

enforcement have made it difficult, especially in recent years, to 
attract high calibre staff. Currently, salary levels in the $6,000 to 
$8,000 range predominate. This makes recruitment of qualified 
people very difficult when carpenters, plumbers, and other craftsmen 
with a level of skill which is comparable to that required of a code 
inspector are receiving almost double that amount.

Low salaries may be partly due to the difficulty of assessing the 
requirements of the job of code inspector. This, coupled with the 
relative low status afforded the job, has led to wide variations among 
cities and towns. For instance, within the Boston Redevelopment 
Authority, Rehabilitation Specialists, who assist neighborhood 
people in assessing their rehabilitation needs to bring their homes up 
to code standards, are paid between $7,200 and $11,500 on a 
step-graded scale. City of Boston Housing Code Inspectors, on the 
other hand, are paid in the range of $6,000 to $8,000 and have fairly 
comparable skills.

Inequities apparently exist also in respect to managerial and 
executive positions. Administrators in code enforcement agencies 
may have greater responsibilities than the director of redevelopment. 
However, because of the depressed salaries of the staff in general, 
they are paid considerably below redevelopment officials on the 
average.

This differential is due in part to the fact that the salaries of the 
newer agencies for redevelopment are paid substantially or in some 
degree out of federal and state grants, whereas the code enforcement 
section may be almost totally paid out of the general budget of the 
city or town, unless a federally-aided concentrated code enforcement 
program is in effect. The City of New Haven, for instance, pays a 
substantial part of the salaries of code enforcement personnel from 
federal assistance which is derived from urban renewal.

To attract candidates for code enforcement work, the Building 
Officials Conference of America (BOCA) and other national groups 
have recommended a personnel organization and educational and 
occupational qualifications. At the first level would be the Housing 
Aide, who should have a high school or near high school education.
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After completing three months of special training, he would be 
eligible for appointment as junior inspector with the title o f Assistant 
Housing Services Officer. After a period of field and special training 
at this level, he would be eligible for appointment as a Housing 
Services Officer. This post would require two years of post-high 
school education at a community college, in addition to a full nine 
months of special training. The next level of organization includes 
Supervisor and Rehabilitation and Financial Specialists. To qualify 
for appointment, a college degree, plus one year’s advanced training,  ̂
would be necessary. Advanced or professional degrees would be 
required for most administrative positions with preference for 
holders of masters’ degrees in public administration or city 
planning.1

This pattern has a number of advantages:

1. It is designed to achieve a rapid and substantial upgrading in 
salaries, staff quality and agency status.

2. It seeks to embrace a new careers approach to provide a 
graduated progression of promotions for persons with less than four 
years of high school.

3. It opens the door for recruitment, and presumably close links 
with low-income populations.

4. It provides close organization linkages to the renewal agency 
and other agencies such as the antipoverty agency.

Training
Most code agencies use the traditional training practice of a few 

months on the “buddy” system, together with a modest amount of 
in-service instruction. Authorities stress that other types of training | 
are needed. Some recent studies have recommended training a new 
class of “general inspectors” . When special problems arise, consult
ants would be retained. More emphasis on “human relations” as part 
of the training program has been urged.

A major source for providing formal education and training for 
codes staff is the community college. These institutions have had a 
phenomenal growth over the past decade and place heavy emphasis

1 The National Commission on Urban Problems, New Approaches to Housing 
Code Administration, Research Report No. 17, p. 130. .
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on occupational training, especially at the technical level, as well as 
adult education.

In early 1966, executives of the American Association of Junior 
Colleges discussed the possibility of training assistants to city 
planners and other urban administrators with representatives of the 
American Society of Planning Officials. The conference decided that 
certain jobs in urban administration could be performed by two year 
graduates, among them, code enforcement, housing inspection, cost 
estimates and specifications, statistical studies and tabulation and 
planning assistance.1 This development has earned support from 
federal, state and local governments. Under Title VIII of the 
Community Development Act of 1967, federal money in the form of 
matching grants is authorized to supplement state and local funds for 
training in this area.

One of the more innovative training programs was initiated by the 
Massachusetts Bay Community College under a HUD grant. In early 
1968 that institution started a program for incumbent code 
inspectors, the first 75 of whom were from the Boston Redevelop
ment Authority, and the cities of Cambridge and Malden. The course 
offers 200 hours of instruction in planning and urban development, 
architecture, building construction, government programs and fi
nance.

One noted authority, Barnet Lieberman, has proposed that HUD 
sponsor a National Training Institute for Municipal Inspectors. He 
recommended that the Institute have the following objectives:

(a) to conduct research and to organize courses of study, training 
programs, visual aid and other techniques for the training of 
municipal housing inspectors, and distribute said material to state 
and municipal governments and to educational institutions;

(b) to encourage the proper department of the various state 
governments to organize and finance training programs for munici
palities primarily outside of Standard Metropolitan Statistical Areas;

(c) to encourage core cities in Standard Metropolitan Statistical 
Areas to organize training programs for municipalities within these 
areas;

'American Association of Junior Colleges, Occupation Education Bulletin, 
Vol. No. 2. June 1. 1966, p. 5.
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(d) to encourage educational institutions giving courses in plan
ning, urban development and environmental sanitation to add the 
subject of “Administration and Enforcement of Local Codes” 
dealing with housing to the curriculum; and

(e) to issue certificates of proficiency to those who satisfactorily 
complete the courses prescribed by the National Institute and to 
encourage the Civil Service Agencies in state and local governments 
to adopt rules and regulations upgrading the requirements and 
salaries of inspectors of housing and giving special recognition to • 
those who satisfactorily complete the prescribed courses of the 
National Institute.1

Local Financing and State and Federal Financial Support
Local Government. As has been indicated it is a major problem, 

especially for smaller towns, to maintain highly qualified and 
competent staff. This can be met by working out shared time 
agreements with neighboring towns, by having larger cities share 
specialized skills which they can attract with adjoining communities 
on a consulting arrangement as needed and by utilizing other |  
occupations which may frequently be underutilized, in inspectional 
duties. Examples of the latter in Massachusetts are the City of 
Cambridge and the Town of Brookline, where tire department 
personnel are used as part of the concentrated code inspection team, 
thus freeing regular inspectors for complaints and emergencies. The 
fire personnel work on a volunteer basis and obtain extra pay by this 
method.

The code inspection service of local governments is supported in 
large measure by the general fund. This is in contrast to the building 
department where up to one half of departmental costs is under-  ̂
written by fees for permits. Increasing the cost of licenses for 
multiple dwelling units and rooming houses to reflect actual costs 
would produce added revenue for the service. There is little incentive 
for the code administrator to advocate this change, however, since 
the fees go into the general fund and are not earmarked for code 
administration. The latter approach has been urged by several 
authorities in the field.2

1 New Approaches to Housing Code Administration, op. cit., pp. 135-136.
2APHA-PHS Recommended Housing Maintenance and Occupancy Ordinance, 

s. 16.03, pp. 44-45.
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To secure additional funds for enforcement activity, several 
sources has suggested that municipalities adopt a revolving fund, 
composed of license fees from multiple dwellings and lodging houses, 
fines levied for violations of code compliance and the costs of repairs 
recovered from owners.

State Assistance. Generally state financial assistance to code 
enforcement programs has been quite limited. The states prefer to 
aid local cities and towns for urban renewal projects, usually 

I contributing 50% of the local government’s share of the project 
costs. As of January, 1968, 1 1 states had statutes on this score 
(Alas., Calif., Conn., Ha., 111., Mass., N.J., N.Y., Penns., R.I. and 
Wis.)1

A few states have granted aid even where no federal money was 
involved. Thus, New York in 1967 passed a law which authorized aid 
in this manner.2 This has proven to be the exception, rather than the 
rule, and most states follow the federal lead. If the past is any guide 
to the future, states will continue to “ buy in” where there is an 
existing federally funded project, rather than striking out on their 
own.'

Federal Assistance. Code enforcement programs are still low on 
the priorities of federal assistance. However, each new housing act 
upgrades its importance and Congress may yet give it the high 
priority it deserves. Over the past 16 years since the Housing Act of 
1954, there has been a steady increase in code enforcement interest 
on the part of federal officials.

The Housing Act of 1954 broadened the slum clearance and urban 
renewal aspects of the Housing Act of 1949 by authorizing federal 
assistance for the prevention of the spread of blight through 
rehabilitation and conservation of blighted and deteriorating areas. It 
also included programs of code enforcement and voluntary repair 
and rehabilitation of buildings or other improvements in accordance 
with the urban renewal plan (42 U.S.C.A., s. 1460 (c) (5)).

Few communities, however, at that time had the resources or 
contemplated launching a total, large-scale rehabilitation and code 
enforcement program using federal assistance as was envisioned in 
the Act.

1 Advisory Commission on Intergovernmental Relations, Ninth Annual 
Report, January 31, 1968, Washington, D.C.

2Chapter 65 1, Laws of New York, 1967.
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The Housing Act of 1956 permitted an advance of funds for the 
preparation of a General Neighborhood Renewal Plan (GNRP). This 
legislation authorized the designation of larger areas for revewal, 
rehabilitation and conservation so that such activities could be 
planned comprehensively although they were to be carried out in 
stages (42 U.S.C.A., s. 1452).

The concept of the GNRP, integrating comprehensive planning 
with urban renewal planning, was further expanded by the Housing 
Act of 1959 (42 U.S.C.A., s. 1453 (d)). This Act authorizes federal I 
grants equal to two-thirds of the cost for the preparation or 
completion of a Community Renewal Program (CRP). The purpose 
of the CRP was to encourage a total community approach which 
included the following key elements:

1. The identification of slum areas or blighted, deteriorated or 
deteriorating areas in the community;

2. The measurement of the nature and degree of blight and 
blighting factors;

3. The determination of resources needed and available to renew 
such areas;

4. The identification of potential project areas and types of urban 
action contemplated within such areas; and

5. The scheduling or programming of urban renewal activities.

Section 117 of Title I of the Housing and Urban Development Act 
of 1965 was the first authorization of direct federal assistance to 
cover part of the cost of code enforcement (42 U.S.C.A., s. 1468).

Cities, towns, counties and other political subdivisions with 
statutory authority to enforce housing, building and related codes, 
qualify for federal aid if their programs satisfy the following 
conditions: (1)A certified Workable Program for Community De
velopment has been established, including codes with specified 
minimum requirements and an effective program of code com
pliance; (2) A level of expenditures for code compliance, exclusive of 
expenditures for areas assisted under Section 117 or other Title I 
project grants, which is not less than normal expenditures for code 
compliance activities prior to execution of the grant contract has 
been budgeted; (3) A satisfactory program for providing all necessary

1

*
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public improvements within the Section 117 assisted area is in effect, 
(4) The code compliance workload in the code compliance area is of 
sufficient scope so that the area can be brought up to code standards 
within a three-year period; and (5) Persons or families in the code 
compliance area who are displaced are relocated in decent, safe and 
sanitary housing within their means.1

To be eligible for assistance, an area must meet the following
criteria:

I
(a) It is predominately residential in character;
(b) Code violations appear to exist in at least 20 per cent of the 

buildings in the area; and
(c) Conditions are such that the combination of concentrated code 

compliance and public improvements will eliminate code violations 
and stop the area’s decline.

Federal assistance for Section 117 projects provides up to 
two-thirds of the cost for municipalities over 50,000 and three

-quarters for municipalities under 50,00. The grants are to assist the 
municipality in both planning and carrying out the program. Thus, 
aid may cover the costs of code administration, related staff services 
in connection with providing assistance in family relocation and in 
respect to direct federal rehabilitation loan and grants and selected 
public improvements such as curbs, gutters and public sidewalks, 
traffic lights and signs; street name signs; street lighting; fire and 
police communication systems; and street tree planting.

In addition, the following financial aids are offered to assist the 
area’s owners and tenants in making required property improve- 

.ments: (1) direct federal loans up to $14,500 (in high cost areas) at 
*3% interest for 20 years (s. 312); (2) grants of up to $3,500 to home 

owners whose incomes do not exceed $3,000 per year or whose 
housing expenses exceed 25% of monthly income (s. 115), and 
(3) Federal Housing 'Administration mortgage insurance for proper
ties eligible under Section 220 of the National Housing Act, 
including home improvement loans under Section 220 (h).

'Department of Housing and Development, Code Enforcement Letter No. 1, 
Policies and Requirements for Federal Financial Assistance for Local Code 
Enforcement Programs, August 18, 1965, pp. 2-3.
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The Housing and Urban Development of 1968 continued the 
provisions of the 1965 Act, with further amendments authorizing 
participation by non-profit and limited-dividend corporations in area 
renewal and redevelopment activity (P.L. 90-448, ss. 235 and 236).

The Broader Issues o f  Code Enforcement
Within the goal of insuring adequate housing, code enforcement 

may be a very helpful tool. It is not, however, a suitable one for 
dealing with hard-core slums which are more amenable to, in fact* 
should be dealt with, by a more drastic solution such as urban 
renewal. On the other hand, it should not be considered as a 
temporary stop-gap measure.

During the past few decades, a positive role for housing code 
administration within a broad framework of neighborhood and 
community improvement has been gaining wider acceptance in the 
United States. Pioneering efforts in such cities as New Haven and 
Philadelphia where active code enforcement has been integrated with 
a wide range of community development activities have spurred this 
development. An increasingly demonstrable dissatisfaction with 
housing on the part of core city residents based, in large part, on the 
fact that race, income, or both, prevent residents from escaping the 
ghetto has provided some impetus. Other factors that have generated 
support include the growing resistance to urban renewal programs 
and an increased awareness that slums, which were once concen
trated in one small area, are expanding into formerly middle class 
neighborhoods.

The above, coupled with the recognition that code enforcement 
represents a relatively inexpensive component of a total development 
program and that the United States has the wealth to eliminate
slums, has produced strong pressures to upgrade the nation’s cities*
and make them more habitable.

CHAPTER XI
THE SITUATION IN MASSACHUSETTS

State Sanitary Code
In 1959, the General Court directed the State Department of 

Public Health to formulate rules and regulations affecting the ,,
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4 well-being and health of the public in the form of a State Sanitary 
i* Code (c. 522). When filed with the Secretary of State such 
irt; regulations had the force of law.
I  In compliance with that legislative directive, the Commissioner of 

Public Health, after a public hearing on May 20, 1960, filed the 
proposed regulations with the Secretary of State. Over the’years, the 
Code has been amended, the most recent changes occurring in 1969

The Code comprises 1 1 Articles, each of which relates to some 
Aspect of public health administration and enforcement. Article II, 
titled Minimum Standards o f  Fitness for Human Habitation, is the 
basis for code enforcement activity in Massachusetts. That Article 
establishes minimum standards ot fitness for human habitation for all 
structures, except tents used for recreational purposes, and mobile 
homes. Its provisions cover such subjects as kitchen and bathroom 
facilities, water supply, heating, light and ventilation, sewage disposal 
and solid waste disposal, among others.

Recent Legislative Developments
The m atter of code enforcement has commanded greater interest 

#and attention within the General Court in most recent years. Several 
proposals have been filed to assist cities and towns in developing 
more effective code enforcement programs. The Special Commission 
on Low Income Housing in 1965 pointed out some of the more 
prominent drawbacks to existing programs in the following terms:

Almost every aspect of the staffing of current enforcement operations — 
number of personnel, standards, method of inspection — is wholly inadequate. 
Given the precarious financial condition of many municipalities — in particular, 
the older and larger cities, where code enforcement is most needed — and the 

^state’s leadership in establishing an excellent set of standards by which to gauge 
a dwelling’s fitness for human habitation, the commission believes that the 
Commonwealth should play a more active role in overseeing the enforcement of 
this code. . . .  In order to permit local communities to develop far-reaching 
programs of this sort, and to provide for adequate supervision, the commission 
recommends that cities and towns be reimbursed . . .  for one-half of the cost of 
the inspection personnel required to implement their programs.1

While the state has been reluctant to provide financial aid to local

'Commonwealth of Massachusetts, Final Report o f  the Special Commission 
on Low-Income Housing, House, No. 4040, April 1965, p. 63.
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code enforcement activity, it has on the other hand upgraded the 
quality of technical assistance through the newly created Department 
of Community Affairs (Acts of 1968, c. 761).

A progressive step in code enforcement recently occurred when 
Senate, No. 568, a petition of Senator Joseph D. Ward, Council 
Chairman, was enacted into law (Acts of 1970, c. 582). This new 
statute vests equity powers in the District Courts of the Common
wealth to enforce the provisions of the Sanitary Code. In this 
connection, the court will sit in effect as a Housing Court, thus |  
translating into law a recommendation made on several occasions in 
recent years by housing advocates.

The legislation empowers the courts to appoint receivers, to grant 
injunctions and issue restraining orders, and to punish civil con
tempts of orders, rulings, and decrees made in the exercise of this 
jurisdiction. Thus, local officials and aggrieved parties need no longer 
depend on the ineffective criminal complaint in seeking relief against 
slumlords and other violators. With equity jurisdiction, the courts 
can force obedience to its dictates and compel correction of 
unsanitary conditions.

Proposed Codes
As indicated earlier in this chapter, the Department of Community 

Affairs (DCA) was created by legislative act in 1968 (c. 761). Within 
that agency an Office of Code Development was established as part 
of the Division of Community Services. Under the terms of the 
statute (G.L. c. 23B, s. 3 (o)), the function of the Office of Code 
Development is to:

. . . .  formulate in cooperation with related state agencies and submit to the 
Governor and General Court on or before December 4, 1970 and from time to^ 
time thereafter on a biennial basis a Model Housing Code, Model Building Codes 
and Model Zoning Codes for communities of various populations. The model 
codes shall be complete in every regard and take advantage of recommendations 
available from federal agencies and other national organizations. The department 
shall, in coordination with other state agencies and upon the request of any 
community advise and aid communities in the enforcement of the Housing Code 
pursuant to the law . . .

Repeated attempts to devise a state building code have met with 
failure in Massachusetts. However, some success may be forthcoming
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'■ on this score before the termination of the present legislative session. 
After study in the 1968 interim, a sub-committee of the Committee 
on Urban Affairs reported draft legislation proposing the establish
ment of a state building code commission. That proposal, filed in the 
current session as House, No. 5668, has been approved by the 
standing committee on Urban Affairs and has reached the Third 

' Reading stage in the House of Representatives. A measure with 
similar objectives introduced by Representative Charles Flaherty, Jr.
’ jg been reported on that bill.

In brief, House, No. 5668 calls for the appointment of an 11 
member commission, eight of whom being selected by the Governor. 
The initial members will serve staggered terms; their successors a 
term of six years. The commission will be within the Department of 
Community Affairs but not subject to its control. Its primary object 

' is:

To formulate, propose, adopt and amend rules and regulations relating to the 
: construction, reconstruction, alteration, repair, demolition, removal, use or 
occupancy and to the standards of materials to be used in such construction, 
Construction, alteration, repair, demolition, removal, use or occupancy of all 
buildings, or classes of buildings, or the installation of equipment therein, and to 
prescribe standards or requirements for materials to be used in connection 

. therewith, including provisions for safety and sanitary conditions. Such rules and 

.regulations shall comprise and be collectively known as the state building code.

The passage of this legislation would release the Office of Code 
Development within DCA from its statutory obligation to prepare 
model building codes.

Current Concentrated Code Programs
t  At present, 37 cities and towns in the Commonwealth have 
underway concentrated code enforcement programs.1 These pro
grams, abetted by a 2/3 federal contribution in municipalities with a 
population of 50,000 or more and by'a 3/4 sharing of costs in less 
populated areas, are functioning in the following 31 cities and six 

: towns:

'Interview with Mr. Charles Dinezio, Director, Office of Code Development, 
Department of Community Affairs, July 27, 1970.

«
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Adams
BOSTON
BROCKTON
Brookline
CAMBRIDGE
CHELSEA
CHICOPEE
Dedham
FALL RIVER

FITCHBURG
Framingham
GLOUCESTER
HAVERHILL
HOLYOKE
Hull
LAWRENCE
LOWELL
LYNN

MALDEN
MARLBOROUGH
MEDFORD
MELROSE
Milford
NEW BEDFORD 
NEWBURYPORT 
NEWTON 
NORTH ADAMS

PEABODY
PITTSFIELD
Plymouth
QUINCY
REVERE
SALEM
SOMERVILLE
SPRINGFIELD
TAUNTON
WORCESTER


