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Executive Department,
State House, Boston 02133, August 18. 1970.

To the Honorable Senate and House o f Representatives:

Making this government work is one of the principal goals of my 
administration. We have accomplished much in the way of reform of 
the executive branch. However, reform of our judicial system is also 
needed. 1 am today resubmitting for consideration by your 
Honorable Bodies two measures concerning the administration of 
justice. Earlier this year you sent them to be studied from now until 
the 1972 Legislature. There is no need to wait in the case of these 
two bills the need for their enactment is clear.

Appendix A in the accompanying program is designed to replace 
the special justice system in the district courts with full-time circuit 
district court judges. The importance of the district courts in our 
judicial system cannot be over-emphasized. Approximately nine out 
of every ten persons who will ever participate in a court proceeding 
will do so in a district court.

1 do not believe the concept of part-time judge, part-time lawyer 
to be viable today, well over 100 years after it was put into our 
statutes. I need not elaborate on the nearly unavoidable conflict in 
one’s serving as both a judge and as an attorney. We should act 
promptly, in a year when courts throughout the nation are under 
severe stress, to assure that those in Massachusetts meet the highest 
standards of professionalism.

Appendix A provides that vacancies arising in special justiceships 
after October 1 of this year shall not be filled. Instead, for every two 
such vacancies, the Governor will appoint one full-time circuit 
district court justice, to be paid a salary by the state and to be
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prohibited from practicing law. He would serve on assignment of the 
Uuet Justice of the District Courts.

Appendix A incorporates certain amendments which were added 
to the original message after consultation with the Special Justices 
Association. That Association has endorsed this legislation, and the 
Joint Committee on the Judiciary previously gave it a favorable 
report. Indeed, there is no opposition to this proposal, and I can see 
no reason for failing to enact it this year.

Appendix B in the accompanying program deals with the most 
urgent problem facing our court system today -  delay in the 
Superior Court. Delay is the inevitable result of rising caseloads plus 
longer^ criminal trials. As Chief Justice Burger pointed out last 
week, . . .  it now takes twice as long as it did ten years ago to 
dispose of criminal cases from indictment to sentence.” Here in 
Massachusetts civil cases in some counties are delayed as much as 
three or eveii four years.

In a letter to me dated August 5, a copy of which is attached-as 
Appendix C, Chief Justice Tauro emphatically and unequivocally 
expressed the need for “the expansion of the Superior Court bench 
by ten judges over a three-year period” . The Chief Justice is 
currently a member of the Executive Committee of the National 
Conference of Metropolitan Courts, a member of the Visiting 
Committee of Judges of the Institution for Court Management, and a 
trustee of the National Council on Crime and Delinquency. Chief 
Justice Tauro is a nationally recognized authority on court 
administration. I trust his judgment and see no need for further delay 
in acting on his recommendation.

Appendix B would provide for four additional Superior Court 
Justices in 1971, three in 1972, and three in 1973. There can be no 
question of political motivation because these appointments will be 
made by the Governor who takes office next January.

These two court reform messages can provide major improvements 
in the administration of justice in our Commonwealth. They do not 
need to be studied until 1972. They need to be enacted. I urge your 
approval of the accompanying legislation.

Respectfully submitted,

FRANCIS W. SARGENT,
Acting Governor o f the Commonwealth.
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APPENDIX A

In the Year One Thousand Nine Hundred and Seventy.

AN ACT PROVIDING FOR THE ELIMINATION OF POSITIONS OF SPECIAL 
JUSTICES OF DISTRICT COURTS AS VACANCIES OCCUR THEREIN,  
AND FOR THEIR REPLACEMENT WITH A SMALLER NUMBER OF 
POSITIONS OF FULL TIME CIRCUIT JUSTICES OF DISTRICT COURTS.

Be it enacted by the Senate and House o f Representatives in 
General Court assembled, and by the authority o f the same, as 
follows:

1 SECTION 1. Section 6 of Chapter 218 of the General Laws is
2 hereby amended by striking out the third and fourth paragraphs,
3 as appearing in Section 1 of Chapter 810 of the acts of 1963, and
4 inserting in place thereof the following two paragraphs: —
5 A circuit justice of the district courts shall devote full time
6 during ordinary business hours to the duties of his office, and
7 shall not engage directly or indirectly in the practice of law. He
8 shall be paid by the commonwealth a salary equal to that paid
9 full-time justices of district courts other than the chief justice of

10 the district courts, and the commonwealth shall pay him travel
11 and expense allowances to the same extent as the law provides
12 for other district court justices. He shall receive his assignments
13 from the chief justice of the district courts, and shall have the
14 same powers and duties as a justice of a district court in any
15 court or courts to which he may be assigned, subject to such
16 limitations as may be prescribed by rule or order of the said chief
17 justice. The chief justice may by rule or order divide the
18 commonwealth into circuits for the rotation of justices on a
19 regular basis.
20 Special justices of the district courts other than the municipal
21 court of the city of Boston, and special justices of the Boston
22 juvenile court shall be paid by the county twenty-five dollars for
23 each day’s services, or one two hundred fiftieth of the salary of
24 the justices of the same court, whichever is the greater amount.
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25 For each day’s service so paid for in excess of thirty days in any
26 court in any one year, there shall be deducted by the county
27 treasurer from the salary of the justice who absents himself from
28 said court one two hundred fiftieth of the salary of said justice,
29 except for services of the special justice in holding simultaneous
30 sessions; provided, however, that if a justice is absent, due to his
31 illness or physical disability, for a period not exceeding thirty
32 days in any year, in addition to said thirty days, he shall be
33 deemed to be on sick leave and no such deduction shall be
34 made; such thirty-day sick leave or any portion thereof not used
35 in any year may be accumulated, but shall, in any event, not
36 exceed ninety days in any consecutive three-year period; and
37 provided, further, that if a justice is absent due to an assignment
38 on the administrative committee or an assignment by the chief
39 justice of the district courts, no such deduction shall be made
40 therefor.

1 SECTION 2. Any vacancy occurring in a position of special
2 justice of a district court on or after October first, nineteen
3 hundred and seventy, shall not be filled; but for every two such
4 vacancies which occur, whether or not such vacancy could have
5 been filled prior to the effective date of this act, there shall be
6 created one position of circuit justice of the district courts which
7 shall be filled in the same manner as any vacancy in a judicial
8 position. The words “special justice of a district court” as used in
9 this section shall include a special justice of a juvenile court and a

10 municipal court, including the municipal court of the city of
11 Boston.

1 SECTION 3. Notwithstanding the provisions of sections one
2 and two of this act, special justices of district courts on the
3 effective date of this act shall continue in office and shall sit in
4 accordance with all provisions of law in effect prior to the
5 effective date of this act.
6 No circuit justice shall be assigned to sit in a criminal session in
7 a district court unless a special justice of that court is unavailable
8 for such sitting. A circuit justice shall not be assigned to sit in a
9 district court if the presiding justice of such court certifies to the 

10 chief justice his preference for the services of a special justice,
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11 and said special justice is available for such services. A special
12 justice shall receive in addition to his actual earnings as a special
13 justice during each twelve month period from October first,
14 nineteen hundred and seventy, and each year thereafter, to
15 September thirtieth of the following year a sum equal to his
16 average yearly earnings as special justice for any three years of
17 service in said office, prior to the year nineteen hundred and
18 seventy whether consecutive or not, for which such earnings were
19 the highest, after subtracting from said average (1) his actual
20 earnings as special justice during said twelve-month period, (2)
21 such additional earnings as he would have received for sittings in
22 his own court which he declined after being requested by the
23 presiding justice so to sit, and (3) such additional earnings as he
24 would have received for sittings in any court which he declined
25 after being requested by the chief justice so to sit. The sum so
26 calculated for each such twelve-month period shall be paid on or
27 before November thirtieth following said twelve-month period,
28 from the same source and in the same manner as the salary of the
29 justice of his court is paid.

1 SECTION 4. This act shall take effect on October first,
2 nineteen hundred and seventy.
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APPENDIX B

In the Year One Thousand Nine Hundred and Seventy.

AN ACT PROVIDING TEN ADDITIONAL JUSTICES IN THE SUPERIOR 
COURT.

Be it enacted by the Senate and House o f Representatives in 
General Court assembled, and by the authority o f the same, as 
follow S'

1 SECTION 1. Chapter 212 of the General Laws is hereby
2 amended by striking out section 1, as most recently amended by
3 chapter 850 of the Acts of 1967, and inserting in place thereof
4 the following section: —
5 Section 1. The superior court shall consist of one chief justice
6 and forty-nine associate justices.

1 SECTION 2. Chapter 212 of the General Laws is hereby
2 amended by striking out section 1, as most recently amended by
3 section one of this act, and inserting in place thereof the
4 following section: —
5 Section 1. The superior court shall consist of one chief justice
6 and fifty-two associate justices.

1 SECTION 3. Chapter 212 of the General Laws is hereby
2 amended by striking out section 1, as most recently amended by
3 section two of this act, and inserting in place thereof the
4 following section:—
5 Section 1. The superior court shall consist of one chief justice
6 and fifty-five associate justices.

1 SECTION 4. Section one shall take effect on February first,
2 nineteen hundred seventy-one. Section two shall take effect
3 on February First, nineteen hundred seventy-two. Section three
4 shall take effect on February first, nineteen hundred
5 seventy-three. ■■■
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principles to the judicial process, revision of archaic procedural rides 
and reform of the substantive law — have a definite role to play in 
judicial reform. These matters are complex and interrelated. They 
can be effected only after time-consuming studies and in-depth 
analyses leading to a master plan for gradual and systematic 
implementation. I fully support such efforts now as I have in the 
past. Recently, for this very reason, I proposed legislation advocating 
the creation of a permanent advisory Commission on the Needs of 
the Judiciary. Yet, such studies, no matter how imaginative or how 
progressive or how well-conceived, must come to naught if our “great 
trial court” continues to suffer from an insufficiency of judges while 
awaiting their results.

Regardless of the results of any surveys to be rendered in the 
future, the Superior Court desperately needs additional judges now. 
The passage of time while other matters are studied will neither 
eliminate nor diminish this need.

Judges of the Superior Court now carry an intolerable 
workload — far more than in comparable jurisdictions. As Chief 
Justice I do not propose to increase their caseloads. To do so would 
only serve to reduce the quality of justice administered by the 
Superior Court.

Despite substantial increases in the number of criminal cases 
disposed of annually, the backlog of untried criminal cases has 
doubled since 1964.

On the civil side of its jurisdiction, the most concrete index of the 
plight of the Superior Court is the average time required to reach a 
civil jury case for trial. In five counties of the Commonwealth 
(Berkshire, Bristol, Middlesex, Plymouth and Suffolk), it takes an 
average of three to four years of waiting to obtain a civil jury trial. In 
six counties (Barnstable, Essex, Franklin, Hampden, Hampshire and 
Norfolk), it takes between two and three years. In Worcester County, 
the time lag approaches two years Only on the small island counties 
of Nantucket and Dukes is there no serious problem of court delay in 
Massachusetts.

It would seem that there must be some correlation between our 
civil and criminal backlogs in the Superior Court and the fact that 
the ratio of Superior Court judges to population (1 to 118,000) in 
Massachusetts exceeds that of every other state in the Union with the
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possible exception of South Carolina, a predominantly rural state 
with a different judicial structure.

Concededly, the variations in the organization of the courts in the 
several states and differences in statistical reporting complicates the 
analytical comparison of our judicial system to those of other 
jurisdictions. However, we cannot ignore the fact that the ratio of 
general trial court judges to population in Massachusetts is more than 
twice the recommended norm and also that four Massachusetts 
counties out of fourteen were listed among the nineteen most 
congested by the Institute of Judicial Administration in 1970.

Aside from statistical abstractions and the constant frustration of 
those responsible for the administration of justice, we must 
realistically consider the impact of this situation on the average 
law-abiding citizen. He is not untouched by it. Indeed, he is 
penalized and imperiled by it.

In several counties, available Superior Court criminal sessions 
frequently are devoted almost exclusively to the trial of so-called 
“jail cases” in which defendants have been imprisoned prior to trial. 
Our Constitution, the common-law presumption of innocence and 
the dictates of common decency demand that these cases be given 
priority. Consequently, however, the number of cases involving 
defendants bailed for extended periods of time continues to grow. 
Pretrial release of defendants with no likelihood of a speedy trial 
permits those among them who are guilty to remain at large as a 
continuing menace to the community and robs the law of its 
deterrent effect.

The alternative practice of jailing defendants prior to trial at 
county expense imposes additional financial burdens upon already 
overburdened local property taxpayers.

In the aggregate, the cost of pretrial detention or supervision of 
accused defendants and the repetitive crimes committed by some of 
them while on bail (quite apart from the harm done to the 
reputations of innocent defendants) must far exceed in dollars, 
suffering and lives the cost of expanding the Superior Court to a 
reasonable level. I must utilize my assignment powers to ensure that 
the Superior Court conducts enough criminal sessions throughout the 
Commonwealth to accommodate its criminal caseload. At present, 
the only method left available to me is to further reduce the already
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inadequate number of civil sessions, further aggravating the problems 
of civil delay.

On the civil side, the prospect of a lengthy delay in reaching trial 
often forces the less affluent litigant with a legitimate claim to accept 
an unfair settlement in order to meet out-of-pocket expenses. He 
cannot afford to wait. Thus, the person least able to bear the burden 
pays the bill for the Commonwealth’s failure to provide ready access 
to the courts. Should a litigant be financially able to persevere and if 
his claim is covered by any form of liability insurance, the interest 
added to his recovery (6 percent per annum) then becomes an item 
of expense to be absorbed by the insurer and subsequently passed on 
to the consumer in higher premiums.

The inefficiency generated by court congestion and delay, and the 
constant need to shift judges from county to county or from civil to 
criminal sessions to meet the needs of the moment, imposes 
unnecessary expenses and inconvenience on lawyers, litigants, 
witnesses and taxpayers. Lawyers must be paid even if they merely 
wait unproductively in an assignment session. This expense, of 
course, is borne by their clients. Witnesses must also be paid by the 
county while they await an opportunity to testify. In the case of 
expert witnesses such as doctors, this amounts also to an added 
expense for the litigants and prevents the witnesses from performing 
valuable services elsewhere or else discourages them from testifying. 
In the case of police officers, municipalities must pay them -  often 
on an overtime basis -  while they wait to testify and are precluded 
from performing their regular police functions. Because of unavoid
able continuances, prisoners may have to be transported under guard 
to distant courthouses on several occasions for any one of a variety 
of hearings. This is not only expensive but also constitutes a 
dangerous security risk.

It is the height of fiscal absurdity to refrain from enlarging the 
Superior Court bench while the ordinary citizen bears the bill in the 
form of greater peril to his person and property, higher taxes, 
increased insurance premiums, diminished services and a denial of 
access to appropriate forums.

A bill similar to House No. 5977 will, if enacted, expand the 
Superior Court judiciary by four judges in 1971, three judges in 1972 
and three judges in 1973. This process will allow the court, the bar,
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the clerks of courts, prosecutors, public defenders and county 
commissioners to take in a logical and systematic sequence those 
steps necessary to accommodate an expanded bench. It will also 
gradually bring the Superior Court judiciary to a numerical level 
more closely approximating the demands of its civil and criminal 
caseloads.

I am fully aware of the need to avoid jeopardizing “the integrity 
of the judicial system” by the interjection of extraneous political 
issues into a matter of such import. In my opinion, however, nothing 
threatens to jeopardize the entire judicial process as the persistent 
refusal to provide the Superior Court with a sufficient number of 
judges.

Should continued failure to expand the Superior Court further 
impede it from carrying out its obligations, we will undoubtedly pay 
the price in the diminished respect for the law and the judicial 
process. This we simply cannot afford.

By all means, let us have a meaningful study for long-range 
improvement of our judicial system, but let us ensure that “ the 
patient does not die” in the interim.

Sincerely,

G. JOSEPH TAURO,
Chief Justice o f  the Superior Court.




