
HOUSE No. 6179

House of Representatives, August 21, 1970.

The committee on the Judiciary to whom was referred so much
of the message from His Honor the Lieutenant-Governor, Acting
Governor, recommending legislation relative to release on personal
recognizance and for an investigation by a special commission
(including members of the General Court) of release by recogni-
zance and bail (House, No. 6094), as relates to release on personal
recognizance (App. A), report the accompanying bill (House, No.
6179).

For the committee,

CORNELIUS F. KIERNAN
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In the Year One Thousand Nine Hundred and Seventy

An Act further regulating release on personal recogni-

zance WITHOUT SURETY AND THE APPEAL FROM A REFUSAL TO
ORDER SUCH RELEASE.

Whereas. The deferred operation of this act would tend to
defeat its purpose, which is to provide forthwith for further
regulating release on personal recognizance without surety and
appeals from a refusal to order such release, therefore it is
hereby declared to be an emergency law, necessary for the
immediate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 276 of the General Laws is hereby
2 amended by striking out section 58, as most recently amended
3 by section 1 of chapter 499 of the acts of 1970, and inserting
4 in place thereof the following section:
5 Section 58. Any person charged with an offense, other than
6 an offense punishable by death, shall, at his appearance before
7 a justice or a clerk or assistant clerk of the district court, a bail
8 commissioner or master in chancery, be ordered released pend-
-9 ing trial on his personal recognizance without surety, unless

10 said justice, clerk or assistant clerk, bail commissioner or mast-
-11 er in chancery determines in the exercise of his discretion that
12 such a release will not reasonably assure the appearance of the
13 person as required. In his determination, said justice, clerk or
14 assistant clerk, bail commissioner or master in chancery shall,
15 on the basis of any information which he can reasonably
16 obtain, take into account the nature and circumstances of the
17 offense charged, the accused’s family ties, financial resources,
18 character and mental condition, the length of residence in the
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19 community, his record of convictions and appearance at court
20 proceedings, or of any previous flight to avoid prosecution, or
21 any previous failure to appear at any court proceeding. This
22 section shall also apply to any person appearing before a justice
23 of the superior court from whom such determination shall not
24 have previously been made. The chief justices of the superior
25 court, the district courts and the municipal court of the city of
26 Boston, may prescribe for use, in connection with appearances
27 in their respective courts of persons so released on personal
28 recognizance without surety, forms of unsecured appearance
29 bonds with the amount, if any, thereof to be determined at the
30 time of said release. Said justice, clerk or assistant clerk, bail
31 commissioner or master in chancery authorizing the release of a
32 person on personal recognizance without surety under this
33 section shall inform such person of the penalties provided by
34 section eighty-two A if he fails without sufficient excuse to
35 appear personally at the specified time and place. Any person
36 authorized to take bail may charge the fees authorized by
37 section twenty-four of chapter two hundred and sixty-two, if
38 he goes to the place of detention of the person arrested to
39 make the determination provided for in this section, even
40 though said person arrested is ordered released on his personal
41 recognizance without surety pending trial. Said fees shall not
42 be charged by any clerk or assistant clerk of a district court
43 during regular working hours.
44 With respect to said persons charged with an offense other
45 than as a result of a grand jury indictment, any person not
46 released on personal recognizance without surety shall be en-
-47 titled to a prompt appearance before a justice of the appropri-
-48 aW district court for review, in accordance with the standards
49 set forth in the first paragraph of this section, of the terms of
50 recognizance then in force. Any person aggrieved by the failure
51 of the district court justice to authorize his release on personal
52 recognizance without surety may petition the superior court
53 for a review of such decision. The district court justice shall
54 advise such person of his right to obtain such review; and if
55 exercised, upon the execution of a petition for review and
56 without the necessity for the issuance of any writ or other
57 process, the district court shall arrange for the transportation
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58 of the petitioner, if he is then in its custody, and for the hand
59 delivery of the petition for review, attested copies of the
60 complaint or complaints, and any other papers relevant to such
61 petition, to the superior court for the county in which the
62 district court is located if a justice is then sitting, or to the
63 superior court of the nearest county in which a justice is then
64 sitting. Upon receiving an executed petition for review the
65 district court or, if such person shall execute the petition while
66 in the custody of a detaining authority subsequent to his
67 district court appearance, the detaining authority shall immedi-
-68 ately notify by telephone the district attorney for the county
69 in which the district court is located, the prosecuting authority,
70 the petitioner’s counsel, if any, and the clerk of the superior
71 court to which the petition is addressed. The district court or
72 the detaining authority shall cause any petitioner in its custody
73 to be transported to the superior court to which the petition is
74 addressed: provided, however, that any district court shall be
75 authorized to cause the services of the sheriff of the county in
76 which the district court is located to be used for this purpose,
77 in which event said district court shall deliver to said sheriff an
78 appropriate mittimus. Any petitioner in custody shall be so
79 transported to appear, or if admitted to bail shall appear
80 himself, in such superior court on the same day the petition
81 shall have been executed, unless the district court or the
82 detaining authority shall determine that such appearance and
83 hearing on the petition cannot practicably take place before
84 the adjournment of the sitting in such superior court for that
85 day, in which event the petitioner shall be transported to
86 appear or shall appear for such hearing during the morning of
87 the next business day of the sitting. If the custody of the
88 petitioner shall be transferred from the district court to any
89 other authority after the petition is executed and before the
90 petitioner is transported to the superior court, then such other
91 authority shall transport such person to the superior court as

92 hereinabove provided.
93 In the superior court such petition shall be heard as speedily
94 as practicable and, except for unusual circumstances, on the
95 same day it is filed. If the justice of the superior court shall
96 determine, in accordance with the standards set forth in the
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97 first paragraph of this section, tiiat the petitioner may be
98 released on his personal recognizance without surety, said jus-
-99 tice shall order such release or he may make any order of bail
100 he deems appropriate revising the amount of the recognizance
101 or the number of sureties thereon, or both. If any petitioner in
102 custody shall not be released on his personal recognizance
103 without surety by the superior court, he shall be remanded to
104 the custody of the officer who transported him to the superior
105 court together with an appropriate mittimus.
106 Except for the decision of a justice of the superior court on

107 a petition for review, the conditions of recognizance as original-
-108 ly judicially determined shall obtain through every stage of the
109 case involving the offense charged, including any binding over

HO for trial in the superior court, all continuances, appeals, rehear-
-111 ings and any other appearances, for the period of time as set
112 forth in section sixty-five provided, however, that nothing here-
-113 in shall preclude the power of any court having jurisdiction
H 4 over said person to increase the amount of any recognizance
115 and to require any additional surety if said person shall default
H 6 on his recognizance, or if said court in its discretion shall
117 determine that changed circumstances or other factors not
118 previously considered make the existing recognizance ineffec-

-119 live or insufficient reasonably to assure said person’s presence
120 in court thereafter; and provided further that any revision
121 which increases the amount of the recognizance or which
122 requires an additional surety shall be made by order
123 supplementing rather than replacing any recognizance previous-
-124 ly given.
125 The chief justices of the district courts and the municipal
126 court of the city of Boston may prescribe for use in their
127 respective courts any forms for notice to persons who shall
128 have a right under this section to file a petition for review in
129 the superior court, for the petition itself and for the
130 implementation of any other procedural requirements herein-
13] above set forth. Any district court justice who shall fail to

132 authorize a person’s release on personal recognizance without
133 surety may file a summary in writing of his reasons therefor
134 cither before or after any petition for review is executed, and
135 said summary shall be included with the papers relevant to the
136 petition for delivery to the superior court.
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1 SECTION 2. Said chapter 276 is hereby further amended by
2 striking out section 65, as most recently amended by section 2
3 of said chapter 499. and inserting in place thereof the follow-
-4 ing section:
5 Section 65. The conditions of recognizance of a person, with
6 or without surety, binding him to appear before a court or
7 justice to answer to a charge against him shall be so framed as
8 to bind him personally to appear at the time so expressed, and
9 if at that time or thereafter such person is bound over for trial

10 in the superior court, as provided in section 30 of chapter 218,
11 to bind him personally to appear before the superior court at
12 such time as may be prescribed. The condition further shall be
13 so framed as to bind such person personally to appear at any
14 subsequent time to which the case may be continued and, if an
15 appeal is claimed from the decree, sentence or order entered
16 with respect thereto, at all subsequent proceedings in the court
17 or courts having appellate jurisdiction thereof for the purpose
18 of prosecuting such appeal, and so from time to time unless
19 previously surrendered or discharged until a final decree, sen-

-20 tence or order shall be entered from which no appeal is
21 claimed, and such conditions shall also bind such person to
22 abide such final sentence, order or decree and not depart
23 without leave.

1 SECTION 3. Section 68 of said chapter 276 is hereby fur-
-2 ther amended by striking out the second sentence, as most
3 recently amended by section 3 of said chapter 499 and insert-
-4 ing in place thereof the following sentence:
5 They shall deliver to the jailer their principal, with a certi-
-6 fied copy of the recognizance, and he shall be received and
7 detained by the jailer, but may again be bailed in the same
8 manner as if committed for not finding sureties to recognize
9 for him. provided that the surety making the surrender shall

10 not be accepted as bail if the person surrendered shall again be
11 bailed.

1 SECTION 4. This act shall take effect upon its passage.






