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RESOLVES ESTABLISHING
AND EXTENDING THE COMMISSION

CHAPTER 162, RESOLVES OF 1967

Resolve

for an investigation and study by a special commission
MASTER PLAN AND PROGRAM FOR TAXATION WITHIN THE COMMON-

providing

TO DEVELOP

A

WEALTH.

Resolved, That a special commission, iconsisting of three members of the
five members of the house of representatives, and seven persons to be
appointed by the governor, is hereby established for the purpose of making
an investigation and Study of the entire area of taxation within the commonwealth, including state, local, special idistrict and county taxation, and the
assessment, collection and distribution of taxes and revenue with the purpose
of developing a master taxation planning program for the commonwealth for
the period nineteen hundred and sixty-nine to nineteen hundred and seventynine, inclusive. Said commission shall also undertake the necessary research
essential to the preparation of such a plan, and in so doing shall study the
revenue needs of the commonwealth and its political subdivisions for the
period involved, and shall recommend ways and means of providing revenue
to meet such needs and also shall recommend such revision and codification
of the existing tax laws as may appear necessary and desirable.
Said commission may call upon officials of the commonwealth or its various
subdivisions for such information as it may desire in the course of its investigation and Study. Said commission may accept gifts and grants of money
from ithe federal government or any other public or private source. Said
commission may co-operate with any agency of the commonwealth or its
political subdivisions in the conduct of its investigation and study and may
enter into co-operative agreements and contracts with any agency of the
commonwealth or fits subdivisions and with any private association, organization or corporation for the receipt of federal and other grants and gifts and
for professional services, clerical and other services and supplies in connection

senate,

therewith.

Said commission shall report to the governor and to the general court the
results of its findings in the form of a master plan and program for taxation,
including substantiating documents, schedules and exhibits together with recommendations and drafts of legislation to implement said plan by filing the
same with the clerk of the senate, and a copy thereof with the governor, not
later than January fifteenth, nineteen hundred and sixty-nine.
Approved December IS, 1961.

CHAPTER 3, RESOLVES OF 1969

Resolve

reviving

and

continuing

the

MAKE AN INVESTIGATON AND STUDY

special

RELATIVE

commission

established to

TO DEVELOPING A MASTER PLAN

i

AND PROGRAM
COMMISSION

FOR TAXATION WITHIN
TO

TRAVEL

WITHOUT

THE

THE

COMMONWEALTH

AND

AUTHORIZING SAID

COMMONWEALTH.

Resolved, That ithe special commission established by chapter one hundred
and sixty-two of the resolves of nineteen hundred and sixty-seven is hereby
revived and continued. Said commission is hereby authorized to travel without
the commonwealth. Said commission may report from time to time to the
general court.
Approved February 20, 1969.
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LETTER OF TRANSMITTAL

September 26, 1969
To His Honor, Lieutenant Governor Francis W. Sargent, Acting Governor, and
the Honorable Senate and Home of Representatives:

The Special Commission to Develop a Master Tax Plan has been
at work for the past year gathering factual information in four
areas. These are; (1) the constitutional limits on the taxing
power in Massachusetts; (2) the present revenue structure and a
comparison with the revenue structures of other states; (3) the
revenue needs of the Commonwealth and its political subdivisions
as evidenced by projected expenditures over the next ten years;
and, (4) the ability of the Massachusetts economy to fill such needs
based on the existing tax structure.
The Commission feels that only with such detailed analyses and
projections can it properly perform the task assigned of recommending a revenue structure able to meet the expenditure demands
of the decade ahead. But, the Commission also feels that this
wealth of information should be made available to you and to the
citizens of the Commonwealth in order that all of us might have
the clearest possible understanding of our current and estimated
future revenue problems. Without any question there will be additional revenue demands on the taxpayers of Massachusetts in the
years ahead just to continue services now provided for a growing
population. Obviously, if new or expanded programs are to be
provided the demands will be even greater. An understanding of
the alternatives available will not only facilitate making the necessary decisions but, the Commission hopes, will also ultimately
result in a more equitable and efficient tax structure.
With this total program in mind, the Commission herewith
submits Part I of its report, the first of four studies in the areas
mentioned above. This report is intended to be a factual presentation of the constitutional limits within which we must work in
continuing or changing our current revenue structure. It is not

I

the function of this report to make any policy recommendations,
and to the extent that any inferences on matters of policy may be
contained in it they are not to be construed as a policy position or
recommendation of the Commission.

Respectfully submitted,
GEORGE V. KENNEALLY, Jr.
Chairman

i
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SUMMARY

The Massachusetts Constitution of 1780 authorizes the General
Court to levy “proportional and reasonable” taxes on persons and
property and “reasonable” excises on merchandise and “commodities.” Although the tax power is an inherent attribute of sovereignty, the Courts have interpreted these constitutional authorizations
as limitations.
As a result, taxes on property must be levied at the same rate
on all property within each taxing district; with narrow exceptions,
no exemptions or rate differentials may be made. But local rates
of taxation vary widely, and thus the rate at which property is
taxed depends on its location. This is appropriate for tangible
property, which benefits directly from local expenditures, but not
for securities, which in addition are difficult to assess as property.
Nonetheless, a constitutional amendment was required before the
tax on shares and bonds could be based on income and levied at a
uniform rate throughout the commonwealth. This amendment,
approved in 1915, also made it possible to tax earned income at a
uniform statewide rate, but did not allow graduated rates on any
income.
Excises need not be “proportional”; graduated rates are permissible for the inheritance tax, an excise on the transmission of
property at death, and specific rates per gallon on motor fuels
are valid. Excises can also be levied on “privileges” conferred by
the state, such as that of doing business as a corporation, but not
on “common” rights, like that of doing business as a trust with
transferable shares.
This report presents the background for considering whether
the restrictions on property taxation should be changed, whether
income taxation should remain limited by property tax principles,
and whether excises on “common” rights, as well as on privileges,
should be permitted.

12
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CONSTITUTIONAL LIMITS ON THE TAX POWER

INTRODUCTION.

A general power to finance public expenditures through taxation
is recognized as one of the inherent attributes of sovereignty. The
original Charter granted to the Massachusetts Bay Company by
Charles I in 1629 made no mention of taxation; nonetheless the
General Court levied, and authorized the towns to levy, a variety
of general and special taxes on persons and property during the
colonial period. The Province Charter of 1691 conferred on the
General Court the express authority to levy proportional and
reasonable taxes on persons and property. This provision did not
inhibit the variety of taxes then levied on persons and property,
nor prevent the levy of a variety of transaction taxes or “excises”
similar to those which England and the Netherlands began to impose on the growing volume of commercial transactions during
the seventeenth century. This provision of the Province Charter
was carried forward practically without change into the Constitution adopted by the Commonwealth in 1780, and was augmented
by an express authorization, apparently to legitimize the transaction taxes of the provincial and colonial periods, to levy reasonable excises on produce, wares, merchandise, and commodities.
The only important change since made in the basic tax provision
of the 1780 Constitution was the income tax amendment of 1915,
which removed some of the restrictions that had resulted from
treating the income tax as a property tax.

£

Although the express terms of the present constitutional provision are broader than those of the provincial charter, the powers *3
of the Massachusetts legislature regarding the subject matter of
taxation and the allowable distinctions among bases of taxation
and among taxpayers are probably narrower today in the complex structure of our industrial and financial economy than they

.

1970.]

SENATE —No. 126.

13

were in the agricultural and mercantile economy under George 111,
William and Mary, or even Charles I.
If the doubts and embarrassments which limit the choices of
tax policy available to the modern Massachusetts legislature were
inherent in the words of the Constitution, eighteenth century
lawyers had the skill to find them. In fact, however, these limits
did not appear until the late nineteenth century. They were the
result neither of historical survival nor of economic theory, but
of judicial construction. They convert a general power of taxation,
inherent in sovereignty and affirmed by the Constitution in broad
terms, into a power to levy certain kinds of taxes only.
The Constitution requires both taxes and excises to be “reasonable,” but that is not much of a limitation; taxation is not the only
attribute of sovereignty which must be exercised reasonably, and
few tax provisions have been struck down in Massachusetts even
partly, and fewer still solely, because they were “unreasonable.”
For taxes on property, the limits arise from the judicial interpretation of the word “proportional.” The limits on the power to
levy excises result from the judicial interpretation of the word
“commodities.” The limits imposed on the tax powers of the Massachusetts General Court by the judicial interpretations of these
two words are narrower than any imposed by the equal protection
clause of the Fourteenth Amendment to the United States Constitution, and are also considerably more stringent than those which
the Constitutions of many other states impose on their legislatures.
This report describes these limits as interpreted by the Massachusetts courts. The discussion of particular taxes is limited to
their constitutional validity, and does not extend to their merits.
No attempt is made to assess the validity of existing taxes apart
from express judicial consideration, or to cover problems of interstate tax jurisdiction.
Taxes on Property and Income.

The requirement that property taxes be “proportional” came
into the Constitution of 1780 practically unchanged from the
Province Charter of 1691. It received no detailed definition until
the nineteenth century, when the Supreme Judicial Court specifically formulated the assumption that the benefits derived by each

14

SENATE —No. 126.

[Jan.

person from government were directly related to the value of his
property. The court has consistently held that not only should the
rate of tax on property be a fixed proportion of value, but with
limited exceptions all property in the commonwealth should be
subject to tax, and within each taxing district the tax must be
levied at the same rate on all classes of property.
The principal exceptions are the exemptions for property devoted to public or quasi-public uses, household furniture not
exceeding $5,000 in value, and property of taxpayers in specified
conditions of hardship (including certain elderly persons and certain veterans and their surviving spouses or parents). The reasoning behind these exemptions is that property need not be taxable
if it is not of a kind that should be available to defray the public
charges. But exemptions intended to provide incentives for certain
industries or businesses are probably invalid.
Certain other classes of property have been exempted from
local property taxation for the purpose of taxing them at uniform
rates throughout the commonwealth by means of state “excises”:
inventories of corporations, machinery of manufacturing corporations, motor vehicles, ships, and farm animals and equipment. Assuming the validity of the substituted excises, the validity of
the exemptions from the property tax remains open to doubt under
the constitutional standards which the Supreme Judicial Court has
applied in other cases, particularly the early attempts to deal with
the problem of interlocal variations in the taxation of shares, bonds,
and other securities. Although the difficulties of assessing uniformly the growing amount of wealth held in this form were
causing serious inequities by the end of the nineteenth century,
all attempts of the General Court to remove intangibles from the
base of the local property tax and tax either their value or their
income at a uniform rate throughout the commonwealth were
held unconstitutional until the passage of the income tax amendment in 1915.
The pressure for differentiation of tangible property has increased as the growth of the burden of the tax, especially as applied to real property, makes its distribution in proportion to
value more and more difficult. The impossibility of legislative
differentiation has tempted local assessors to shift more of the
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local tax burden onto income-producing property and away from
residential property by assessing the former at higher percentages
of full value than the latter. Although all such assessment schemes
are clearly contrary to both legal and constitutional provisions, it
has until recently been difficult for taxpayers to do anything about
them. The traditional procedure for obtaining an abatement remains cumbersome and uncertain, even though disproportionate
assessment is now a sufficient condition for relief. Under the
statutory provision for ten-taxpayer suits, however, recent decisions
have made it possible for ten taxpayers to obtain an injunction
requiring the local assessors to draw up a comprehensive valuation plan by producing any evidence of a policy of assessment at
less than full cash value. The taxpayers need no longer show that
their own properties were assessed at more than full value, or at a
higher percentage of full value than other properties. The proposed constitutional amendment authorizing the taxation of different classes of property at different rates would legitimize the
present practice of some assessors of assessing income-producing
property at a higher rate than other property, but would not
necessarily increase total revenue from the property tax.
The income tax amendment of 1915 enabled the General Court
to tax income from stocks and bonds and earned income at uniform rates throughout the commonwealth. Although Massachusetts was among the first states to authorize the levy of an income
tax by constitutional amendment, many other states have levied
income taxes without having to amend their constitutions; and of
the many states which permit income taxes, Massachusetts is one
of four which expressly prohibits the use of graduated rates.
Excises.
The Constitution authorizes the General Court to levy “reasonable” excises on “produce, goods, wares, merchandise, and commodities.” Excises are completely free of the restrictions as to
uniformity that apply to property taxes. With slight exceptions,
and leaving aside problems of interstate tax jurisdiction, an excise
that is reasonable under the Massachusetts Constitution satisfies
the requirements of equal protection under the United States Constitution.
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Excises on sales of goods or merchandise, such as the excises on
tobacco and alcoholic beverages and the retail sales tax, normally
present no constitutional difficulties. But the Massachusetts Constitution does not expressly authorize the levy of excises on privileges or franchises, although taxes on occupations were apparently
levied under the Province Charter. Therefore such a tax, which
in many other states would be valid without question unless discriminatory, cannot be levied in Massachusetts unless the privilege
on which it is based can be classified as a “commodity” for purposes
of the constitutional authorization. Under the decisions of the
Supreme Judicial Court, a privilege is not a “commodity” unless
the activity authorized could not legally be carried on without
the authorization which is purchased from the state by payment of
the excise. For example, an excise can validly be levied on the
privilege of doing business as a corporation, which the state can
grant or withhold, but not on the right to do business as a partnership with transferable shares, which exists through the agreement of the parties in the exercise of their ordinary rights at common law, and is not granted or withheld by the state. An excise
cannot be levied on the exercise of a “natural” or “common”
right. Above all, a tax on the mere right to hold and own property
is not only not an excise, but is a property tax, and is therefore
almost inevitably invalid under the uniformity requirements. But
apart from this extreme case, it is not always easy to determine
what degree of state regulation or authorization is sufficient to
remove an activity from the class of those in which every citizen
has a natural or common right to engage.
Conclusion.

In the taxation of property, and especially of income, the tax
powers of the Massachusetts General Court are subject to stricter
limits than are found in many other states. In the levy of excises,
the powers of the General Court are not only restricted but unclear.
The present constitutional limits present the following issues: (1)
whether the principle requiring distribution of the property tax
burden in proportion to value should be changed; (2) whether income taxation should continue to be limited by principles developed
for the taxation of property, including the requirement of proper-

*
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tional rates; and (3) whether the General Court should be expressly authorized to levy excises on privileges and franchises,
defined in such a way as to clarify whether or not excises on
“natural” or “common” rights are to be permitted.
CHAPTER I.
STATE LEGISLATIVE POWERS REGARDING TAXATION.
CONSTITUTIONAL SOURCE OF THE TAX POWER.

Although it is often said that the power to levy taxes 1 and the
power to determine the subjects of taxation2 are among the inherent powers of a state legislature, the constitutions of almost all
the states nonetheless contain provisions purporting to confer powers of taxation. Occasionally it has been held that an enumeration
of tax powers in a state constitution is not necessarily exclusive3
but it is more usual to treat such provisions as limiting the tax
powers of the state legislature to those expressly conferred. The
tax power of a state legislature is concurrent with that of Congress, and is not limited as to subject matter by the grant of
tax powers to Congress 4 or the manner in which Congress has
exercised them. Like other attributes of sovereignty, the power
to tax belongs solely to the legislature of a state. Taxes can be
levied by 'local subdivisions only as a result of a valid delegation
of power by the legislature.
This report discusses the extent of the powers of the Massachusetts legislature, as granted by and limited under various
provisions of the Constitution of the Commonwealth, with regard
to the subject matter of taxation and to the allowable methods of
differentiation among bases of taxation and among taxpayers. It
,

does not deal, however, with the territorial limitations on the
state’s tax jurisdiction, under either the Massachusetts or the
federal constitution, nor with general or special restrictions on
the purposes for which taxes may be levied.
iSee 16 Am Jur. 2d, Constitutional Law s. 228.
2 See 51 Am. Jur,, Taxation s. 55.
3 See cases collected in annotation in 100 A.L.R. 860.
4 Hamilton Mfg. Co. v. Mass., 73 U.S. (6 Wall.) 632, 18 L, Ed 904 (1867);
Collector v. Day, 78 U.S. (11 Wall.) 113, 20 L. Ed. 122 (1870).
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EQUAL PROTECTION UNDER THE
UNITED STATES CONSTITUTION.
The only provision of the United State Constitution which presents an important basis of limitation of the tax powers of the
states is the equal protection clause of the Fourteenth Amendment. The most frequent application of this clause is made in
connection with the validity of the taxation of interstate transactions or persons or property situated outside the taxing state. 1
The privileges and immunities clause is sometimes also invoked
in such situations.2 This report does not deal with problems of
interstate tax jurisdiction.
As regards the extent of the power to levy taxes on property,
the method of its exercise, and the permissible differentiations
among taxpayers and bases, apart from interstate considerations,
the equal protection clause imposes few limits on state legislatures. 3 For taxes on property and taxes which are classified
as property taxes in Massachusetts, the limitations of the Massachusetts Constitution are far more restrictive. There appear to be
no cases in which legislation regarding such taxes, held valid under
the Massachusetts Constitution, has been held to violate the equal
protection clause. There are a few in which legislation has been
held to violate both the Massachusetts and federal constitutions.
In many cases holding legislation invalid under the Massachusetts
Constitution, the Supreme Judicial Court has expressly stated that
the equal protection clause by itself would not have precluded
the legislation. Provisions made under some excise tax legislation,
however, have been held to violate equal protection or due process,
even though not necessarily invalid under the Massachusetts Constitution.

UNIFORMITY PROVISIONS IN
STATE CONSTITUTIONS.
The constitution of every state except Connecticut, lowa, New
York, and Hawaii contains some form of provision requiring that
1 See 51 Am. Jur., Taxation
2 See 51 Am. Jur., Taxation
3 See 51 Am. Jur., Taxation

ss. 51 et seq.
ss. 97-100.
ss. 89, 90-93.

-r
*
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taxes be uniform. These provisions differ widely in the terms and
the degree of specification that they employ. Equally striking are
the diffemces in their effective application under the decisions of
the various state courts. A valuable and exhaustive study published
under the auspices of the University of Michigan Law School classifies the uniformity provisions, according to terminology, into
nine distinct types, 1 and compares the effective operation of all the
provisions.
The significant differences among these provisions, as effective
limitations of the powers of the legislature, may be summarized
as follows:
1. Some apply to all taxes; others only to property taxes.
2. Some require taxes to be levied at a proportional (ad
valorem) rate; others do not.
3. Some require all property to be taxed (“universality”); others permit reasonable exemptions to be made.
4. Some require all classes of property to be taxed at the
same rate; others require only that all property of the same
class be taxed at the same rate, but permit different rates to
be used for different classes of property.
5. A few prohibit any local variation in property tax assessments or rates; most do not.
The comparisons in the University of Michigan study devote
special attention to the second, third, and fourth criteria: the proportional rate, universality, and uniformity of rate. 2 Thirteen
states have strict limitations under all three. Ten states have
strict limitations as to the proportional rate and as to uniformity
of rate among all classes of property, but permit exemptions. The
study places the Massachusetts uniformity provision in this group,
although the purposes for which it allows exemptions are rather
narrow.
All of the remaining states permit at least some degree of rate
differentiation for different classes of property. Two states (New
Jersey and Pennsylvania) require only a proportional rate. Seven
1 Newhouse, Constitutional Uniformity and Equality in State Taxation 9-11.
(Ann Arbor: University of Michigan Law School, 1959).
2 See table and comparative analysis in Newhouse, Constitutional Uniformity
and Equality in State Taxation 674-680.
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require both a proportional rate and universality. Three require
only universality. Thirteen states, finally, have none of these requirements. It can be seen not only that the dispersion among
the states extends to both ends of the scale, but also that in fact
the distribution is concentrated at the two extremes.
Variation among communities in nominal rates of local taxation
has been accepted in Massachusetts from the beginning as the
inevitable result of local freedom to determine the size and composition of the city or town budget. In principle, assessments must
be uniform throughout the state, but variation among municipalities
in the assessment of property of the same value does not seem to
have been the basis of a successful challenge to local taxation of
property. Equalized valuations have always been used for statewide taxation of property and for distribution of revenues in relation to property valuations.
Massachusetts is among the 31 states in which the uniformity provision is clearly applicable only to property taxes. 1 Excises are
not subject to the Massachusetts uniformity requirement, but need
only be reasonable (see Chapter IV). Since the levy of a tax on
income from property results in treating some property differently
from other property, the validity of an income tax, in a state
whose constitituion does not specifically authorize the levy of an
income tax, can depend on whether it is subject to a uniformity
provision that requires the rate of tax to be both proportional
and uniformly applied. Whether it is subject to such a provision
can in turn depend on whether an income tax is a property tax,

either because a tax on income from property is in effect a tax
on the property itself, or because income itself is a form of property. The judicial decisions on the question are conflicting and
give little help in formulating a rational basis for its resolution. 2
They can best be explained by assuming in each case that the
iSee Newhouse, Constitutional Uniformity and Equality in State Taxation
644.
2 In Delaware and New Hampshire, the tax power of the legislature has been
held to be limited to property taxes. Delaware has no effective restrictions on
differential rates, and in New Hampshire the restrictions apply to taxes on
“estates”, but not to taxes on “other property”. In both states, an income tax
was held to be a property tax and therefore within the powers of the legislature.

*1
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court first decided whether or not an income tax should be held
valid, and then classified the tax in such a way as to include it in,
or exclude it from, the scope of the requirement of uniform
rates. 1
In response to a challenge to an Income tax as a violation of a
constitutional uniformity requirement, the courts of 16 states sustained the validity of the tax. 2 In three of those states, the
constitution was subsequently amended to authorize expressly the
levy of an income tax. In three other states, the courts declared
an income tax valid under an express constitutional authorization.
Eleven other states have constitutional provisions expressly authorizing an income tax, without judicial decision on the question
of validity. In no state has a court decision holding an income
tax valid been followed by a constitutional amendment forbidding an income tax.
Massachusetts is one of two states in which a judicial decision
declaring an income tax invalid because of the property tax uniformity requirement has been followed by a constitutional amendment expressly authorizing an income tax. The Massachusetts
amendment, however, did not authorize graduated rates. In three
other states the courts have held an income tax invalid as a property tax (at least as to income from property). Florida has an
express constitutional prohibition against the levy of an income tax.
Finally, six states impose an income tax in some form with
neither court decision nor constitutional provision as to its validity,
and six states which have not dealt constitutionally or judicially
with the validity of an income tax have no income tax.
Of the 36 states which have dealt expressly with the validity
of an income tax, 33 have authorized the levy of an income tax,
either by constitutional provision or by judicial decision. Of the
iThe cases dealing with the validity of income taxes are thoroughly analyzed
in Newhouse, Constitutional Uniformity and Equality in State Taxation 689
et seq. Cases expressly dealing with the classification of income taxes as
property taxes are collected in annotations in 11 A.L.R. 313, 70 A.L.R. 468,
and 97 A.L.R. 1488. For a critical discussion of the classification of income
taxes, see Report of the Commission on Revenue of the State of Illinois
362-373 (Springfield, 1963).
2 See Newhouse, Constitutional Uniformity and Equality in State Taxation
751

et seq.
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states in which some form of income tax has been expressly authorized, only Massachusetts, Michigan, New Hampshire, and Pennsylvania have expressly prohibited the use of graduated rates.
Historically, the controversy over the constitutional validity of
income taxes is one aspect of a widespread effort, from about
1913 on, to liberalize property tax restrictions in the face of increasing revenue needs.1

MASSACHUSETTS CONSTITUTIONAL PROVISIONS
AFFECTING TAXATION.

In this section are set forth the provisions relating to taxation
in the Massachusetts Constitution of 1780 and its amendments.
Part I of the Constitution is known as the Declaration of Rights;
Part 11, Chapter I, Section I deals with the powers of the General
Court. The provisions and amendments appear in numerical order,
with the dates of the amendments shown.
Contribution to Expenses
Property.

of

Protection

of Life, Liberty, and

Constitution, Part I, art. X:
Each individual of the society has a right to be protected by it in
the enjoyment of his life, liberty, and property, according to standing
laws. He is obliged, consequently, to contribute his share to the expense of this protection; to give his personal service, or an equivalent, when necessary: but no part of the property of any individual
can, with justice, be taken from him, or 'applied to public uses, without
his own consent, or that of the representative body of the people. In
fine, the people of this Commonwealth are not controllable by any
other laws than those to which their constitutional representative
'body have given their consent. .
.

.

The obligation of each individual to contribute his share is a
general authorization for taxation, whose meaning is further specified by the basic provision for the levy of taxes and excises,
discussed below. It has no effect beyond that of the more specific
provision.
Similarly, the requirement of consent for legislation is given
further specification by the provision discussed next.
i See Newhouse, Constitutional Uniformity and Equality in State

Taxation 741.

'
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of the People

or their Representatives to Taxation.
Part
Constitution
I, art. XXIII:
No subsidy, charge, tax, impost, or duties ought to be established,
fixed, laid, or levied, under any pretext whatsoever, without the
consent of the people or their representatives in the legislature.!

This article makes clear that the General Court alone has the
power to levy taxes. In the absence of a valid delegation the cities
and towns have no tax powers of their own.
Coyistitution, Part 11, c. 1, s. 3, art. VII:
All money bills shall originate in the house of representatives; but
the senate may propose or concur with amendments, as on other bills.

It has been held that this provision is limited to bills providing
for the levy of a tax, and does not apply to bills appropriating
money for particular public purposes. 2

of

Taxes and Excises.
The following provision is the basic tax provision of the Massachusetts Constitution, and its interpretation accounts for most of
the problems discussed in this report. The part relating to “proportional and reasonable assessments, rates, and taxes” is the
“uniformity provision” whose effect is explained in Chapters II
and HI of this report; the levy of excises is discussed in Chapter IV.

Levy

Constitution, Part 11, c. 1, s. 1, art. IV:
to
.
. full power and authority are given to the general court
impose and levy proportional and reasonable assessments, rates, and
taxes, upon the inhabitants of, and persons resident, and estates lying,
within the said .Commonwealth; and also to impose and levy, reasonable duties and excises, upon any produce, goods, wares, merchandise, and commodities, whatsoever, brought into, produced, manufactured. or being within the same; to be issued and disposed of by
.

...

warrant, under 'the hand of the

governor

....

with the advice and

iSee also Acts, 1692-3, c. 11, art. 4 (disallowed by the Privy Council, August
22, 1695):

No aid, tax, tollage, assessment, custome, loan, benevolence or imposition whatsoever shall be laid, assessed, imposed or levied on any of
their majesties’ subjects or their estates, on any colour or pretence
whatsoever, but by the act and consent of the governour, council
and representatives of the people, assembled in general court.
2 Opinion of the Justices, 126 Mass. 557 (1879).
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consent of the council, for the public service, in the necessary defence
and support of the government of the said Commonwealth, and the
protection and preservation of (the subjects thereof, according to such
acts as are or shall be in force within the same.
And while the public charges of government, or any part thereof,
shall be assessed on polls and estates, in the manner that has hitherto
been practiced, in order that such assessments may be made with
equality, there shall be a valuation of estates within the Commonwealth taken anew once in every ten years at least, and as much
oftener as 'the general court shall order.

It has been pointed out that since this provision has the form of
a grant of power to the legislature, there is nothing in the Massachusetts Constitution which in literal terms prohibits disproportionate taxes, unreasonable excises, or excises on subjects other
than those designated. However, the provision has always been
regarded as “intended to cover the whole subject of taxation
and to exclude” any tax or excise not imposed in accordance
with it.1
The present constitutional provision is the successor of the following clause of the Province Charter of 1691, to which its resemblance is obvious.

Charter of the Province of Massachusetts Bay (1691):*
. . . And we doe for us our beires and successors Give and grant that
the said Generali Court or Assembly shall have full power and

Authority . .
to impose and leavy proportionable and reasonable assessments Rates
and Taxes upon the Estates 'and Persons of all and every the Proprietors and Inhabitants of our said Province or Territory
to be issued and disposed of by Warrant under the hand of the Governor of our said Province for the time being with the advice and
Consent of the Council! for our service in the necessary defence and
support of our Government of our said Province or Territory and the
Protection and Preservation of the Inhabitants there according to such
Acts as are or shall be in force within our said Province . .
.

.

Despite the ancient origin of the uniformity provision, its present limits are the result of judicial interpretation in the nineteenth and twentieth centuries (see Chapter II). The excise clause
was added to the draft of the 1780 Constitution in order to confer
iSee Nichols, Taxation in Massachusetts 111 (3d ed., Boston: Financial Publishing Co., 1938).
21 Acts and Resolves of the Province of Massachusetts Bay 16 (Boston, 1869).

I
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expressly the authority to do what had been done without express
authorization under the Province Charter (see Chapter IV).
No tax powers were expressly conferred in the original Charter
of the Massachusetts Bay Company (1629).

Limitation on Powers of Cities and Towns under Home Ride.
Constitution, Amendments, art. II (as amended by Amendments,
art. LXXXIX) (1966):
Section 7. Limitations on Local Powers
Nothing in this article shall be deemed to grant any City or Town
(2) to levy, assess, and collect taxes; (3) to borrow
the power
money or pledge the credit of the City or Town;
...

.

.

.

Taxation of Wild or Forest Lands.
Constitution, Amendments, art. XLI (1912):
Full power and authority are hereby given and granted to the
general court to prescribe for wild or forest lands such methods of
taxation as will develop and conserve the forest resources of the
commonwealth.

Under this authorization, the General Laws make special provision for the classification of forest land, its exclusion from the
regular valuation of real property, and the levy of a special tax on
forest products (G.L. c. 61).

Levy

of

Personal Income Tax.

The present personal income taxes of the commonwealth are
levied under the following authorization, whose chief purpose was
to free the taxation of intangibles from the limitations on the property tax:

Constitution, Amendments, art. XLIV (1915):
Full power and authority are hereby given and granted to the general court to impose and levy a tax on Income in the manner hereinafter provided. Such tax may be at different rates on income derived
from different classes of property, but shall be levied at a uniform
rate throughout the commonwealth upon incomes derived from the
same class of property. The general court may tax income not derived from property at a lower rate than income derived from property, and may grant reasonable exemptions and abatements. Any
class of property the income from which is taxed under the provisions
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of this article may be exempted from the imposition and levying of
proportional and reasonable assessments, rates and taxes as at present
authorized by the constitution. This article shall not be construed to
limit the power of the general court to impose and levy reasonable
duties and excises.

Use

of

from

Revenue

Taxes on Motor Vehicles and Fuels.
The following provision is the only restriction on the use of tax
revenue (see Chapter V):

Constitution, Amendments, art. LXXVIII

(

1948)

ISTo revenue from fees, duties, excises or license taxes relating to
registration, operation or use of vehicles on public highways, or to
fuels used for propelling such vehicles, Shall be expended for other
than cost of administration of laws, providing for such revenue, making
of refunds and adjustments in relation thereto, payment of highway
obligations or cost of construction, reconstruction, maintenance and
repair of public highways and bridges and of the enforcement of state
traffic laws; and such revenue shall be expended by the commonwealth
or its counties, cities and towns for such highway purposes only and
in such manner as the general court may direct; provided, that this
amendment shall not apply to revenue from any excise tax imposed
in lieu of local property taxes for the privilege of registering such
vehicles.

CHAPTER 11.
LIMITS ON THE POWER TO TAX PROPERTY.
The Massachusetts Constitution requires each individual to “contribute his share” to the expense of the protection of the enjoyment of his life, liberty, and property; it also empowers the General Court to levy “proportional and reasonable assessments, rates
and taxes, upon the inhabitants of and persons resident, and estates
Commonwealth” (see Chapter I). This second
lying, within the
provision, referred to in this report as the uniformity provision,
applies only to property taxes, not to excises. In the first half
of the nineteenth century it does not seem to have prevented
various exemptions and rate reductions (for example, for textile
machinery, sheep, unimproved land, and property used in the manufacture of beet sugar) a But from about the middle of the century,
.

.

.

.

1 See historical summary in Cheshire v. County Commissioners of Middlesex,
118 Mass. 368 (1875).
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the courts declared invalid various attempts to introduce variation in property taxation, chiefly for intangible personal property.
The power of the General Court to prescribe different tax treatment for different classes of property has depended on the meaning of “proportional”; no property tax disposition found to be
“proportional” has ever been declared unconstitutional because it
was not “reasonable.” “Proportional” has a multiple meaning, as
do similar terms in the constitutional uniformity provisions of
other states. It implies, first, a proportional or ad valorem rate
that is, a fixed proportion of value. Second, it means equal apportionment of the tax burden on all property according to its
value, so that the effective rate of tax on all property is the same.
One consequence of this is that no property which ought to contribute to the public charges should be exempt. Another is that,
assuming a uniform nominal rate of tax on all property, all property must be uniformly and equally assessed.
By a special constitutional provision quoted in Chapter I, however, the General Court has the power to prescribe special methods
of taxation for forest lands in order to develop and conserve them.
The income tax amendment of 1915 also gives the General Court
the power to tax income derived from property as well as income
not derived from property, and to exempt from the property tax
any class of property the income of which is taxed under the amendment. As far as property and income from it are concerned,
these powers have been exercised in the case of intangibles only—except to the extent that capital gains on other property are taxed.
—

REQUIREMENT OF PROPORTIONAL
(AD VALOREM) RATE.

The requirement that property taxes be levied at an ad valorem
rate
a fixed proportion of value —• is clearly expressed by the
literal terms of the uniformity provision of the Massachusetts Constitution. The requirement dates from 1691 and, since graduated
rates were unheard of at that time, was probably intended to preclude the levy of taxes on property at specific rates.
There are no cases involving violations of this requirement,

apart from the decisions holding a graduated income tax invalid as
to income from property (see Chapter III).
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REQUIREMENT OF UNIVERSALITY
VALIDITY OF EXEMPTIONS.
The term “proportional” in the uniformity provision of the Massachusetts Constitution has been interpreted “as requiring that all
property within the Commonwealth which is owned and held in
such a way that it ought to be available to its owner to increase
his ability or enlarge his duty to assist in defraying the expenses
of the government must be included in the aggregate of property
on which assessments are made.”1 The requirement of universality is a consequence of the requirement that all property within
the taxing district be taxed at the same proportional rate. The
reason for giving it separate discussion is that some of the purposes for which exemptions are allowed are such as to justify
exemptions only, and not other differentiations in treatment. This
section is therefore limited to the discussion of complete exemptions from tax; the exclusion of property from the base of the local
property tax for purposes of separate taxation at a uniform rate
throughout the commonwealth or other differential treatment, or
to avoid double taxation, is discussed in the next section.
The property tax law exempts the property of persons who by
reason of age, infirmity or poverty are unable to contribute fully
toward the public charges. It has been long accepted, apparently
without judicial challenge, that such property is not held in such
a way that it should be available to defray public expenses. The
justification for the exemptions granted for residential property
of disabled veterans and their wives, widows, or parents, of elderly
persons and of the surviving families of policemen and firemen
killed in line of duty, is apparently based on similar reasoning,
at least insofar os the exemptions are conditioned on limited property values or limited incomes.

Falling by itself into a second
exemption of household furniture
c. 59, s. 5(20)). This exemption,
way on the value of the taxpayer’s
the grounds that such property has
i Nichols, Taxation
Co.. 1938) 112.

category of exemptions is the
up to a value of $5,000 (G.L.
which does not depend in any
resources, has been justified on
insignificant value and is owned

in Massachusetts (3d ed. Boston: Financial Publishing

%

I
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by almost everyone, so that the exemption does not in fact differentiate taxpayers. 1 It has been held that this exemption
is constitutional, as applied not only to the taxpayer’s property
used personally by him but also to his property which is used
solely by others boarding in his house, 2 and that an increase in
its maximum value from $l,OOO to $5,000 was not unreasonable,
in view of changes in the economy since the first introduction
of the limit in the 1820’s.3 But a proposed exemption up to a
value of $5,000 of the real property owned by legal residents of
Massachusetts and occupied by them as their domicile was held
to involve unconstitutional discrimination in favor of natural persons domiciled in Massachusetts who own their own houses, on
the one hand, as against corporate or nonresident owners, individuals who rent residential property to others, and individuals who
live in rented premises, on the other. 4
A third and final category is that of property which is devoted
to a public or semi-public use, the expense of which would have
to be borne by the public in some other way if the property
were not exempt. There are many other ways in which the expense of a public use could otherwise be distributed among the
general public; the effect of an exemption from the property tax
is to grant a direct subsidy from the taxing authority to the
exempt property, and assess it on all other property of the taxing
district in proportion to value.
General legislation granting property tax exemptions for public
purposes has been held constitutional in cases involving the statutory exemptions for urban redevelopment corporations (G.L.
121A) 5 and for incorporated agricultural societies (G.L. c. 59,
s. 5(4)).6 The general exemption for property of charitable
corporations (G.L. c. 59, s. 5(3)) has been held to apply, without
violating the constitutional tax provisions, to real estate located

c.

1 See Nichols, Taxation in Massachusetts 115.
2 Day v. Lawrence, 167 Mass. 371, 45 N.E. 751 (1897).
3 Newhall v. Assessors of Brookline, 329 Mass. 100, 106 N.E, 2d 432 (1952).
The exemption itself dates from the Eighteenth Century.
4 Opinion of the Justices, 344 Mass. 766, 181 N.E. 2d 793 (1962).
5 Opinion of the Justices, 334 Mass. 760, 135 N.E. 2d 665 (1956).
6 Assessors of West Springfield v. Eastern States Exposition, 326 Mass. 167,

93 N.E. 2d 462

(1950).
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outside the town in which the corporation carries out its charitable
objectives. 1 Special property tax exemptions for corporations or
authorities organized under special statutes to carry out public
purposes have been held valid in the case of the Boston Common
Garage,2 the Massachusetts Port Authority, 3 and the MBTA
(including property leased to a person conducting a private business for profit). 4 The exemption of the value of improvements
to privately-owned airports open to the general public for landing,
in order to encourage the improvement of landing strips, has been
sustained on the ground that private airports meeting the prescribed conditions are fulfilling functions for the public benefit
which are analogous to those performed by public service corporations.5 But a proposed exemption of property of the Massachusetts Turnpike Authority to be leased to private developers,
with substitution of an annual “service charge” to be paid to Boston
in lieu of taxes, was declared unconstitutional because the public
purpose of the property was not clear. 6

I

A statute authorizing the state or a city to tax property owned
by it which is leased to private lessees and used for other than
public purposes does not involve an unconstitutional discrimination
between one class of public property and another; 7 and the fact
that some lessees have contracted with the state for exemption
from taxes, whereas others have not, has been held not to violate
either the Massachusetts uniformity clause or the equal protection
requirement. B But if state property is leased to several persons
who use it for business purposes, the assessment by the local
1 Assessors of Quincy v. Cunningham Foundation 305 Mass. 411, 26 N.E. 2d
335 (1940).
2 Cabot v. Assessors of Boston, 335 Mass. 53, 138 N.E. 2d 618 (1956).
3Opinion of the Justices, 334 Mass 721, 136 N.E. 2d 223 (1956).
4 Board of Assessors of Newton v. Pickwick, Ltd., Inc.,
351 Mass 621 223 N.E.
2d 388 (1967).
5 Opinion of the Justices, 335 Mass. 771, 142 N.E. 2d 335 (1957).
6 Opinion of the Justices, 341 Mass. 738, 167 N.E. 2d 745
(1960). See also Opinion of the Justices, 332 Mass. 769, 126 N.E. 2d 795 (1955), holding
that where
public purpose was not clear, tax reliefs for a special
corporation formed
to redevelop railroad yards would violate requirements of uniformity
and
equal protection.
7 Stevenson v. Boston, 263 Mass. 255, 160 N.E. 688 (1928).
8 Boston Fish Market Corp. v. Boston, 224 Mass. 31,
112

N.E. 616

(1916).
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assessors of the property of some of the lessees, but not that of
the others, has been said to violate both the Massachusetts uniformity clause and the equal protection clause of the Fourteenth
Amendment to the Constitution of the United States. 1
Finally, the legislature can, without violating either the Massachusetts uniformity provision or the equal protection or due process clauses of the Fourteenth Amendment, establish reasonable
conditions for the allowance of an exemption for property of
charitable institutions, based on the proportions of the property
and of the income of the institution which are used for the benefit
of indigent patients. 2 One of the arguments used by the court
was that a charitable exemption was in the nature of an appropriation of public funds, which is not subject to any requirement of
uniformity.

Exemptions intended to provide incentives for certain sectors of
the economy are not permitted. A proposal to authorize the voters
of any city or town to grant a ten-year exemption for the manufacturing property of new industries and the land on which it was
located 3 and two proposals to authorize the cities and towns
to exempt new residential housing for five years (one limited
to housing built for veterans of World War II) have been declared invalid.4 An exemption for bonds issued by a corporation
which was formed to hold the securities and debts of a railroad,
and was subject to a special preferental excise, would not be valid.5
DIFFERENTIATION OF CLASSES OF PROPERTY.
The word “proportional” in the Massachusetts uniformity provision has always been understood and interpreted to require that
the same proportional rate be applied to all classes of property
subject to tax in the taxing district.6 This requirement has been
i

Dehydrating Process Co. of Gloucester, Inc.
'N.E. 2d 20 (1956).

v.

Gloucester 334 Mass. 287, 135

2 Massachusetts General Hospital v. Belmont, 233 Mass. 190, 124 N.E. 21 (1919);
reaff’d 238 Mass. 396, 131 N.E. 72 (1921).
3 Ops. Atty. Gen. 192 (1914).
4 Opinion of the Justices, 324 Mass. 724, 85 N.E. 2d 222 (1949).
5 3 Ops. Atty. Gen. 280 (1910).
6 See Nichols, Taxation in Massachusetts 112.
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expressed by the statement that for “public charges of government” (that is, general expenses of the state government as distinguished from local expenditures of the state government and
from special benefits), property taxes must be levied so that the
share borne by each taxpayer bears the same proportion to the
general burden of taxation as the property owned by the taxpayer bears to all property situated in Massachusetts, on the theory
that “the benefit which each person derives from the government
has direct relation to the amount of property which he possesses and
enjoys under its sanction and protection.” 1 But this statement
presupposes a uniform valuation of property and a uniform tax
rate throughout the state; actually, although in theory the valuation is uniform in every town, the rate differs according to the
amount of expenditure undertaken by the town. Thus the principle
actually requires a uniform effective rate of tax on all property
within the taxing district. As a result the levy of a state tax
at a uniform rate throughout the commonwealth on any selected
class of property, in substitution for or in addition to the local
rate, violates the requirement of a uniform effective rate of taxtion for all property subject to tax in the city or town.
Most legislative attempts to classify property for the purpose of
imposing differential rates were attempts to tax intangible personal
property at a single rate throughout the Commonwealth, relieving
such property from the burden of local rates which frequently
exceeded the annual rate of return on the property. These attempts were all struck down under the uniformity provision until
the constitutional amendment of 1915 authorized the levy of statewide taxes on income and the exemption of property whose income
is taxed.
There have been occasional legislative attempts to single out
specific subclasses of intangible personal property, tangible personal
property or real property for special treatment, mainly because of
complaints that property which should be taxed uniformly through-

out the commonwealth was being treated differently from one town
1 See Oliver v. Washington Mills, 11 Allen 268, 275 (1865); see also Providence
Inst, for Savings v. Boston, 101 Mass. 575 (1869); Opinion of the Justices, 220
Mass. 613, 108 N.E. 570 (1915); Perkins v. Westwood, 226 Mass. 268 (1917).

4
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to another, if not also differently from other property in the
same town.
Differential assessment within a town of different classes of real
property has also been the cause, especially recently, of many taxpayer suits to restore uniform assessment of the various classes of
property subject to tax in the town. The effect of these administrative differentiations is not to promote uniformity of treatment
among localities, and still less uniformity of treatment of all property subject to tax in the town, but to redistribute, without resort
to any tested criteria of rational policy, a tax burden which the
assessors feel to have become too large to be distributed in accordance with the constitutional and legislative principles of uniformity.
Intangible Personal Property.
The requirement that all property within ithe taxing district be
taxed at a uniform rate caused little difficulty until the late
nineteenth century, when the proportion of total wealth which
was invested in intangibles increased greatly.
The first problem raised by intangibles is that they are representative of tangible property, and taxing them is felt to involve
double taxation to the extent that the tangible property which
they represent has already been taxed. Although shares of domestic
corporations were exempted from the local property tax on the
introduction of the corporation excise in 1864, no adjustment was
made for loans, for bonds of Massachusetts corporations, or for
securities of foreign corporations. A second problem arose from
the fact that the rates of the property tax in some of the larger
cities already absorbed as much as half the annual income from
stocks and bonds, so that the burden of the tax on intangibles
alone furnished strong motive for concealment of intangible property, and also for transfers of domicile from Boston and other cities
to smaller communities having lower tax rates and less efficient
assessors, further increasing the dispersion of local tax rates. It
has been estimated that in the early years of this century only
one fifth of such property was taxed anywhere. 1
1

See Nichols, Taxation in Massachusetts 465. See also Opinion of the Justices,
220 Mass. 613, 108 N.E. 570 (1915).
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In 1908, a proposal was made to exclude intangibles from all other
state and local taxation and subject them to a special “property tax,
duty, or excise” at a single rate throughout the commonwealth
of three mills per dollar of their fair cash valuation. In an advisory
opinion, the Supreme Judicial Court held that the proposed tax was
a property tax, and even if an exemption for intangibles were valid, the substitution of an arbitrary percentage, differing from the
rate of taxation of other property, violated the requirement of a
uniform rate; moreover, removing intangibles from the property
tax base and taxing them at a lower rate would result in a higher,
and disproportional, rate on the property remaining subject to
the property tax. 1 Inequality in the enforcement of the existing
law, the court said, did not justify an intentional departure from
uniformity. Similarly, the proposed replacement of the local taxation of personal property by a state tax to be levied annually
on personal property at a single rate throughout the commonwealth, based on the average local rate applicable to real estate
during the preceding year, was also held to violate the requirement
of uniform property tax rates, since the statewide rate on personal
property could vary widely from the local rate on real property in
the same community.2 Finally, in 1915, the General Court submitted to the justices a series of questions regarding the validity of
four proposed methods of taxing intangibles: 3

1. Taxing all property at the local rate, but assessing some
classes of property at market value and others at various
multiples of yield, to be determined by the General Court
or a state agency, for the purpose of equalizing the tax

burdens on different kinds of property.
2. Imposing a reasonable excise on incomes from intangible
personal property.
3. Exempting securities of foreign corporations from the property tax on proof that they are secured by or represent
tangible property taxable where located.
4. Levying a reasonable excise on income of residents from
1 Opinion of the Justices, 195 Mass. 607, 84 N.E. 499 (1908).
2 Opinion of the Justices, 208 Mass. 616, 94 N.E. 1043 (1911).
3 Opinion of the Justices, 220 Mass. 613,
108 N.E. 570 (1915).
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securities or other evidences of indebtedness of foreign corporations, in place of the local property tax on such assets.
The Court replied that the first arrangement would tax different
classes of property at different rates and therefore would violate
the uniformity requirement and in substance, that the other proposed taxes were not excises but property taxes, likewise invalid
under the uniformity requirement. Without considering the validity of a hypothetical general system of taxing property values
ascertained wholly by reference to income, as a substitute for
general taxation based on fair cash value, the Court held that all
four proposals would be unconstitutional. Problems regarding the
validity of taxation of income from intangibles were shortly afterward laid to an uneasy rest by the income tax amendment. But
even after the passage of that amendment, a 1914 statute exempting from the property tax any bond secured by a mortgage on
tangible property, on proof that the tangible property had actually
been taxed where situated and on payment of a registration fee of
three mills per dollar of par value, was held to result in an invalid
disproportion between bonds secured by mortgage on tangible property and other bonds. 1

An early attempt to impose a tax on shares held by nonresidents
in Massachusetts corporations by requiring a withholding of 1/15
from dividends payable to shareholders outside Massachusetts was
also held invalid as a property tax imposed at a different rate
than the taxes on other property, even though intangibles belonging to nonresident shareholders would not normally be subject to
the regular property tax in Massachusetts. 2
On the other hand, the differential treatment of national bank
shares, in conformity with the federal constitution and statutes,
has been held constitutional. Notwithstanding the Massachusetts
uniformity requirement, it has been held that national bank shares
held by nonresidents could be subjected to tax in the city or town
where the bank was located, but omitted from the valuation on
which the local rate was based, the proceeds collected by the city
1 Perkins

v. Westwood, 226 Mass. 268,115 N.E. 411 (1917).

2 Oliver v. Washington Mills, 11 Allen 268 (1865).
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or town being paid over to the state. 1 The uniformity requirement has also been held not to prevent the local assessment of
national bank shares at a lower rate than other property in order to
meet the requirements of federal law. 2 But doubts have been
raised about the validity, under the property tax uniformity requirement, of a proposed annual tax at a statewide rate of 0.5%
on savings deposits in national banks 3 and of a proposed tax on
national bank shares at a single rate throughout the commonwealth. 4

Tangible Personal Property.
A proposal to exempt all personal property from local assessment and subject it to a state tax at a single rate, based on the
average local rate applicable to real estate during the preceding
year, has been held to violate the Massachusetts uniformity requirement5
The validity of the limited exemption for household furniture
has been discussed. The uniformity requirement has also been held
not to prevent the General Court from exempting foreign life
insurance companies which do business in Massachusetts and are
subject to the insurance company excise from local taxation on their
personal property, on condition of reciprocity in the state of incorporation, in order to prevent double taxation.6 The General
Court may also provide that the fair cash value of machinery,
poles, wires, and certain other tangible property of telephone companies shall be determined by the Commissioner, instead of the
local assessors, for purposes of taxation at the local rate. 7
Certain classes of tangible personal property have been excluded
from local property taxation and subjected to excises levied at
i Providence Inst for Savings v. Boston, 101 Mass. 575 (1869).
2Central National Bank v. Lynn, 259 Mass. 1, 156 N.E. 42 (1927).
3 3 Ops. Atty. Gen. 409 (1911).
4 7 Ops. Aitty. Gen. 540 (1924).
5 Opinion of the Justices, 208 Mass. 616, 94 N.E. 1043 (1911).
6 Assessors of Boston v. Metropolitan Life Ins. Co., 320 Mass. 559, 70 N.E. 2d
806 (1947). But the fact that a corporation owns personal property subject
to local tax does not prevent the levy of an excise on the corporation; see
Chapter

IV.

7 Assessors of Haverhill v. New England Tel.
N.E. 2d 917 (1955).

&

Tel. Co., 332 Mass. 357, 124
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uniform rates throughout the Commonwealth. Thus, personal property of corporations subject to one of the corporation excises
(especially machinery of manufacturing corporations) is excluded
from local property taxation and included in the base of the excise. This exclusion has its origin in an early Nineteenth Century
court decision holding that personal property of a corporation could
not be taxed where situated because the shareholder’s interest was
taxed at his place of residence; the property tax on the shareholder’s interest was later replaced by the tax on income from
intangibles under the income tax amendment. The structural basis
of the exclusion is therefore plausible, even if not airtight. The
validity of the exclusions for motor vehicles and trailers, mdbdle
homes, aircraft, and ships has never been judicially determined,
however, and remains doubtful notwithstanding the validity of the
excises levied on such property instead of the property tax. 1
Real Property.
Legislative

Differentiation.

The validity of general or special tax exemptions for real property devoted to public purposes has been discussed. Both the general 2 and the special 3 legislation granting exemptions for the
property of redevelopment corporations involved the substitution of
a special state excise under which property and income were taxed
at preferential rates; the difference between the cases seems to
have turned on the presence or absence of doubt as to public
purpose. As stated above, exemptions of residential reed property
or real property used for manufacturing have been declared invalid.
A special constitutional provision authorizes differential taxation
of wild or forest land. The only other attempt at legislative differentiation of real property for tax purposes was a statute of
1872 providing that reservoirs used for the supply of water for
mill power, together with their dams and lands, should be assessed
lit appears that the proposed motor vehicle excise bill declared valid by the
Supreme Judicial Court did not contain an exclusion from the property tax,
and that this was added during enactment of the excise in 1928. See Opinion
of the Justices, 250 Mass. 591, 148 N.E. 2d 889, 52 A.L.R. 533 (1924).
a Opinion of the Justices, 334 Mass. 760, 135 N.E. 2d 665 (1956).
3 Opinion of the Justices, 332 Mass. 769, 126 N.E. 2d 795 (1955).
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at a value not exceeding the fair value of land of similar quality
in the immediate vicinity. The court refused to grant abatement
of a tax assessed on the basis of fair cash value determined in the
normal way, pointing out that the special method provided by
the statute ignored the location of the mills in which the power
was used, whether the owners of the reservoirs also owned mills,
and the increase in value resulting from improvements and maintenance of reservoirs, and that the differential could not be called
a relief for public service or public welfare. 1
Local Administrative Differentiation.
Since all property subject to tax in the taxing district must be
taxed at the same nominal rate, the constitutional requirement of
uniformity can be observed only if all property subject to tax is
valued in a uniform way. Although any uniform percentage of real
value would meet the requirement of a uniform effective rate,
Massachusetts law in fact requires the assessors to assess all
property at its fair cash value (G.L. c. 59, s. 38). Assessment
of any property above or below fair value is a violation of the
law; under a 1968 decision it violates the constitutional requirement of a uniform effective rate even if all other property is assessed at the same proportion of fair value.
The Massachusetts General Laws provide that, on application, the
assessors shall make “a reasonable abatement” if they find that
the taxpayer has been “taxed at more than his just proportion,
or upon an assessment of any of his property in excess of its fair
cash value” (G.L. c. 59, s. 59). Nonetheless, it has been difficult for
taxpayers to obtain abatements by reason of disproportionate taxation, without showing that their property has been assessed at
more than its fair cash value. In 1890 an abatement granted by
the county commissioners on appeal was annulled because of the
erroneous admission of evidence of valuation of other property for
purposes of comparison with the valuation of the taxpayer’s property; although such evidence was admissible for the purpose of
determining the actual value of the taxpayer’s property, it was
i Cheshire v. County Commissioners of Berkshire, 118 Mass. 386 (1875);
River v. County Commissioners of Bristol, 125 Mass. 567 (1878).
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not admissible for the purpose of showing that the taxpayer’s
property had been valued at more than similar property of others. 1
In 1960, the refusal of the Appellate Tax Board to grant an abatement on allegations of intentional assessment of real estate at
widely differing percentages of fair cash value, all less than 100%,
was upheld because of the taxpayer’s failure to make sufficiently
specific allegations regarding the precise nature of the lack of
uniformity and the circumstances showing intentional discrimination. 2 But under a 1950 law providing that evidence of the
assessed valuation of other similar property shall be admissible
in any hearing relative to the assessed valuation of property
(G.L. c. 58A, s. 12B), it has been held error for the Appellate
Tax Board not to admit proof of the assessors’ general policy
and standards of assessment of other property in relation to fair
cash value.3
Even though abatement now can be obtained for the disproportionate assessment, tax must be paid in full pending appeal, 4
the proceedings may take several years (especially if many taxpayers appeal), and proof of disproportionate assessment is difficult. This remedy is often beyond the resources of the single
taxpayer. In recent years, groups of taxpayers have pooled their
resources in attempts to force the assessors to remove differentiations in assessed valuations.
The first such attempt in Massachusetts was a suit by a group
of Boston residents and taxpayers for mandamus to compel the
assessors to refrain from valuing taxable property in excess of
its fair cash value. The Supreme Judicial Court denied the suit
on the ground that an adequate special statutory remedy was
available in a ten-taxpayer suit (G.L. c. 40, s. 53). 5 But when
some of the same taxpayers brought a ten-taxpayer suit, the following year, to restrain the assessors from assessing commercial
1 Lowell v. County Commissioners of Middlesex, 152 Mass. 372, 25 N.E. 469, 9
L.R.A. 356 (1890).
2 Stone v. Springfield, 341 Mass. 246, 168 N.E. 2d 76 (1960).
3 Shoppers’ World, Inc. v. Assessors of Framingham, 348 Mass. 366, 203 N.E.

2d 811 (1965).
4 This requirement does not violate due process or equal protection. Old Colony
R. v. Assessors of Boston, 309 Mass. 439, 35 N.E. 2d 246 (1941).
5 Amory v. Assessors of Boston, 306 Mass. 354, 28 N.E. 2d 436 (1940).
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and other property at more than its fair cash value, the Court
denied the petition on the grounds that the petitioners did not
allege that their own properties were overvalued and did not
represent taxpayers whose properties were overvalued, and that
the total assessment was not excessive. 1 In 1959, the Court denied
a ten-taxpayer petition to prohibit the assessors of Springfield
from valuing property at differing percentages of fair cash value,
expressing doubt as to whether the ten-taxpayer procedure was
intended to enable ten taxpayers to compel the revaluation of
nearly all the real estate in a city and stating that the proceeding
had become moot as to the 1958 assessments and was premature as
to those of 1959.2
The first (and only) Massachusetts case in which assessments
have been declared illegal, and further assessments and collections
under them enjoined, was brought against the assessors of Springfield by a group of owners of multi-family dwellings, commercial
real estate, and other property, alleged to be deliberately valued
at higher percentages of fair cash value than other properties
and than the general average for the city. The case came before
the court on a statement of agreed facts: that the assessors had
deliberately classified all real estate in six categories and had
valued each at a different percentage of fair cash value, ranging
from 50% to 85%. Reviewing the various possible remedies, the
court held that the method of valuation violated both the assessment statute and the constitutional uniformity requirement, and
that declaratory and injunctive relief were available if the taxpayers showed that an invalid assessment scheme directly and
adversely affected their own property. 3

In later cases the Court has demonstrated an understandable
reluctance to go further in enjoining disproportionate assessments.
In denying relief against the 1964 Wilmington assessment on the
ground that a general scheme of intentional, serious, disproportionate assessment was not clearly and precisely alleged, the Court
1 Amory v. Assessors of Boston, 310 Mass.
Lincoln, “The Strange Case of Amory v.
440 (1942).
2 Carr v. Assessors of Springfield, 339 Mass.
3 Bettigole v. Assessors of Springfield, 343

199, 37 N.E. 2d 459 (1941). See also
Assessors of Boston,” 22 B.U.L. Rev.
89, 157 N.E. 2d 880 (1959).
Mass. 223, 178 N.E. 2d 10 (1961).
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stated the following conditions for injunction against the enforcement of an illegal assessment of an entire city: (1) proof of
deliberate and substantial violation of the proportionality requirements; (2) direct, significant and adverse effect on the petitioners; (3) serious inadequacy of relief by abatement or action at law;
and (4) showing that equitable relief is practicable and is warranted by the seriousness of the assessors’ violations of the statute
and the Constitution. 1 In another case, in which the taxpayers
alleged only that the assessors used varying percentages of fair
cash value and that their own properties were assessed at a higher
percentage than the city average, the Court declined to enjoin the
assessment or collection of taxes. Instead, without requiring detailed proof of the unequal assessment system, it directed the
assessors to file with the Superior Court a comprehensive plan for
the revaluation of all taxable property at fair cash value, in an
orderly manner and with all deliberate speed, to take effect on a
certain date.2 In 1968, finally, the Court upheld a similar injunction in a case in which it was neither alleged nor found that
there was a scheme of intentional discrimination or assessment
at different percentages of full value, but the assessors admitted
a policy of trying to assess all property uniformly at 25% of full
value; assuming that no unfairness would result from uniform
assessment at less than full value, the Court pointed out that
assessment at less than full value increases the tax impact of
specific exemptions and thus increases the burden on taxable property. 3 The decisions discussed in this paragraph substantially reduced the danger of widespread immediate disruption of current
assessments, but the last two decisions also drastically reduced the
taxpayer’s difficulties of proof.
Disproportional assessments which violate the uniformity requirement of the Massachusetts Constitution also violate the statute
requiring assessment at fair cash value. But disproportional assessments made by the assessors in accordance with their own
classification of property do not necessarily violate the equal protection clause of the Fourteenth Amendment to the Constitution
ILeto v. Assessors of Wilmington, 348 Mass. 144, 202 N.E. 2d 922 (1964).
2Coan v. Assessors of Beverly, 349 Mass. 575, 211 N.E. 2d 50 (1965).
3Bennett v. Assessors of Whitman, 354 Mass. 239, N.E. 2d (1968).
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of the United States, even if they violate the law of the state. 1
Disproportionate taxation of property as compared with other property of the same class, even if not exceeding fair cash value,
may violate the equal protection clause, notwithstanding its validity under state law, 2 provided the discrimination follows a deliberately adopted system. 3 The refusal of a state to require
reduction of a discriminatory assessment, forcing the taxpayer to
pursue proceedings to correct all other assessments, may also violate federal constitutional rights. 4
.

DIFFERENTIATION AMONG TAXING UNITS.

Despite the prevalence of statements to the effect that all property in the commonwealth must be taxed at the same rate, variation in local tax rates has always been accepted. Uniformity of
assessment throughout the commonwealth has always been assumed, whether or not it has ever existed in fact. The general principle, therefore, is that in each town, all property subject to tax
is taxed at the same rate, even if different towns have different

rates. 5
As explained in the preceding section, this requirement precludes any selective tax applying to one class of property a rate
that is uniform throughout the commonwealth, whether in substitution for or in addition to the local tax as applied to that class
of property. In principle, however, it does not seem to preclude a
general state tax on all classes of property subject to the local
property tax, whether in substitution for or in addition to the
l Nashville, C. & St. L. Ry. v. Browning, 310 U.S. 362 (1940).
2 Sioux '.Oilty Bridge Co. v. Dakota County, 260 U.S. 441. See also Hamm v
State, 255 Minn. 64, 95 N.W. 2d. 649 (1959), overruling State v. Cudahy Pack-

ing Co., 103 Minn. 419, 115 N.W. 645, reh. den. 103 Minn. 419, 115 N.W. 1039
(1908); note in 44 Minn. L. Rev. 188 (1959). For discussion of remedies for disproportionate assessment, see Note, “Inequality in Property Tax Assessments:
New Cures for an Old 111,” 75 Harv. L. Rev. 1374 (1962).
3 See Cumberland Coal Co. v. Board of Revision, 284 U.S. 23, S. Ct., 76 L. Ed.

146

(1931).

4 Hillsborough v. Cromwell, 326 U.S. 620 (1946).
5 See Merrick v. Amherst, 12 Allen 500 (1886); Northampton

v. County Commissioners of Hampshire, 145 Mass. 108, 13 N.E. 388 (1887). Property cannot
be subjected to the property tax in more than one town; see Salem Iron Factory v. Danvers, 10 Mass. 514 (1813); Otis v. Boston, 12 Cush. 44 (1853).
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local tax, since in each town all property would still be taxed at the
same rate
the state rate plus the local rate, if any. Such a tax
to
would tend
reduce the differences among municipalities in
effective rates. But unless based on uniform valuations throughout
the state, it would not be imposed at a uniform effective rate
throughout the commonwealth (the taxing district) and therefore
would be unconstitutional. The objection that a state property
tax, added to local taxes on the same property, would result in
double taxation, seems to have no serious constitutional basis.
The General Court does not violate the requirement of a uniform
rate by authorizing a particular city to assess the cost of street
improvements on the abutting estates in proportion to their
value. 1
Clearly, the General Court cannot delegate to
towns the power to grant exemptions which the
could not enact directly. 2 It is unlikely that the
delegate the power to grant even those exemptions
enact directly.

the cities and
General Court
legislature can

which it could

POSSIBLE MODIFICATIONS OF THE
CONSTITUTIONAL LIMITS.

A proposed amendment to Part I, c. 1, s. 1, art. IV of the
Constitution has been approved by the General Court in joint sessions of the two branches in 1968 and 1969 respectively and will
be submitted to the voters in 1970. The amendment would make
an exception to the uniformity limitations on the power to levy
taxes on property (see Chapter I) as follows:
except that the general court may classify real property according to
may provide for the assessment, rating and taxation thereof
at different rates in the different classes so established, but proportionately in the same class, and except, further, that the general court
may grant reasonable exemptions 'and 'abatements.

uses, and

In terms of the property tax limitations discussed in this report,
the effect of the proposed amendment may be summarized as
follows:
i Dorgan v. Boston, 12 Allen 223 (1886).
2 See Opinion of the Justices, 324 Mass. 724, 85 N.E. 2d 222 (1949);
Atty. Gen. 192 (1914).

4 Ops.
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1. The requirement that the rate of tax be a fixed proportion
of the value of property remains unchanged.
2. The General Court is authorized to grant reasonable exemptions and abatements for real property, beyond the limits
presently in force.
3. The General Court is authorized to classify real property
according to uses.
4. The General Court is authorized to provide for the assessment, rating and taxation at different rates of the different
classes of real property so established, but proportionately
in the same class. This part of the amendment clearly authorizes the General Court to establish different effective rates
for different classes of real property; it also appears to authorize the General Court to empower the cities and towns
to establish different effective rates for different classes
of real property.
This amendment has been put forward in response to recent
court decisions which have ordered local assessors to assess at
100% of fair cash value in order to remove assessment ratio differentials introduced by administrative practice. To the extent
that such differentials exist, the proposed amendment would empower the General Court to legitimize existing assessment practices, but would not enable it to reach sources of revenue which
it cannot now tax. After the amendment, the Constitution would
still require any differentiations made to be reasonable. The use
of the capacity to produce income as a basis of differentiation could
be open to challenge on the ground that income from industrial or
business activities carried out on real property is already subject to
the income tax, whereas rental income is excluded for the express purpose of avoiding double taxation.
A possible alternative to a detailed provision, intended to authorize a specific solution to an existing problem, would be a general
amendment to replace the present provision by one requiring only
that property of the same class be taxed at the same proportional
rate, and authorizing reasonable exemptions. Such an amendment
would attack the stringency of the Massachusetts uniformity provision at its source
the multiple meaning of “proportional”

I
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under judicial interpretation. Under modem economic conditions,
the property tax has been increasingly called upon to finance
benefits that bear no relation to the value of property.
CHAPTER 111.
LIMITS ON THE POWER TO TAX PERSONAL INCOME.

CLASSIFICATION OF PERSONAL INCOME TAX
AS A PROPERTY TAX.

.y

The result of the invalidity of several legislative proposals to tax
intangible personal property at a different rate from other property
was an amendment to the Constitution, approved in 1915, giving
the General Court the power to levy a tax on income (see Chapter
I). This amendment authorized the levy of different rates of tax
on income from different classes of property and the exemption
from the property tax of any class of property whose income was
taxed. It also required the rate of tax on income from the same
class of property to be uniform throughout the commonwealth. The
amendment authorized the General Court to tax income not derived
from property at a lower rate than income derived from property,
and to grant reasonable exemptions and abatements.
Under the powers conferred by this amendment, intangible personal property was exempted from the property tax, and the
income from it was subjected to an income tax at a proportioned
rate, uniform throughout the commonwealth. No income tax is levied on rent or on income from tangible personal property; real property and tangible personal property remain subject to local property taxation. Earned income exceeding $2,000, which from colonial times had been subject to tax, in principle at least, at the local
property tax rate, 1 was subjected instead to a state income tax
at a proportional rate, lower than that on income from intangibles,
and uniform throughout the commonwealth. Income taxes of the
i This

tax, levied since the Revolution as a tax on income from professions,
trades, or employments, appears to have been the continuation of a colonial
and provincial tax on arts and trades, first levied in 1646. It apparently was
unequally enforced by the various cities and towns. An exemption of $6OO
was introduced in 1849, and was increased in 1879 to $2,000, where it remains to this day. See Nichols, Taxation in Massachusetts 489.
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same type were also levied on annuities, capital gains, and gains
from the taking of real property by eminent domain. Thus Massachusetts does not have a general income tax, but a series of special taxes on income from different sources. 1 This is the reason
not only for the rate differentials but for such features as the limitations of personal exemptions and allowances against unearned income, the limitation on the interest deduction, and the denial of
offset of income and losses between classes of income.
There has never been any question that the Massachusetts tax on
income from intangibles must be classified as a property tax, still
subject to the property tax uniformity requirements except for the
departures expressly authorized by the strict terms of the 1915
amendment as regards differentiations in rate.
Whether the tax on earned income must be classified as a property tax is not so clear. The 1915 amendment did not authorize
the levy of a tax on earned income; it merely authorized the
General Court to levy such a tax at the state level at a proportional rate uniform throughout the commonwealth, instead of the
local tax, and to grant reasonable exemptions and abatements.
In an advisory opinion holding that a tax on income from intangibles levied at a uniform rate throughout the commonwealth would
be invalid, the Supreme Judicial Court said that the traditional
tax on income from professions, trades, or employments had always been regarded as a property tax, but declined to give an
opinion as to the validity of the levy of an “excise” on such income
2
at a uniform rate throughout the Commonwealth. It is not clear
whether the property taxed was the income itself or the source
of the income; in the latter case, the effective rate of the tax would
3
not have been the same as that on other property. The statute
regarding the tax on income from professions, trades, or employments expressly exempted income derived from property subject
i See Nichols, Taxation in Massachusetts 463, 467.
2 Opinion of (the Justices, 220 Vlsuss. 613, 108 N.E. 570 (1915).
is
3 The statement that the right to make a contract for personal employment
from property, was
(therefore
derived
is
income
salary
a
property, and that
Mass. 410, 132 N.E. 190 (1921).
made in ißaymer v. Tax Commissioner, 239
have
to
been to reject (the taxpayers
statement
seems
The purpose of the
salaries and annuities, resulting from a
between
that
a
differential
contention
tax amendment.
wartime surtax, was not authorized by the income

4
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to taxation. Although in 1915 the Supreme Judicial Court said
that this exemption showed the tax to be a property tax, it had
earlier rejected the contention of a taxpayer, assessed in Medford
on income from his business in Boston, that the tax should be
abated because the stock-in-trade of the business had already been
taxed in Boston. 1 In explaining its decision, the Court said that
the tax on the income from the business was not a tax solely
on the stock-in-trade, or even on the capital or property employed,
but on the net result of the use of capital, personal work and
industry, and skill.

REQUIREMENT OF PROPORTIONAL OR
AD VALOREM RATE.
As regards income from property, the power of the General
Court to levy an income tax is derived entirely from, and limited
by, the income tax amendment of 1915, which expressly provides
that the tax on income derived from the same class of property
must be levied at a uniform rate throughout the commonwealth.2

It is not so clear that the authority of the General Court to
tax earned income is derived from the 1915 amendment, since
earned income was in fact taxed, although unequally, for a long
time before. But even assuming that there is some residual power
to tax earned income in a manner different from that authorized
by the 1915 amendment, it is doubtful whether such residual power would be interpreted by the courts as broader than the powers
actually exercised before the amendment. Even when levied as a
local tax, the tax on earned income was always levied at a proportional rate.
EXEMPTIONS.
The income tax amendment of 1915, quoted in Chapter I, expressly authorizes the General Court to grant “reasonable exemptions
� and abatements” in the taxation of income.
1 Wilcox v. County -Commissioners of Middlesex, 103 Mass. 644 (1870).
2 Opinion of the Justices, 266 Mass. 583, 165 N.E. 900 (1929), holding

that a
proposal for a general income tax at graduated rates was not authorized by
the 1915 Income tax amendment and, since an income tax was a tax on
property, was invalid under the uniformity requirement.
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The basic personal exemption of $2,000 against earned income
was carried forward without change from the tax on income from
professions, trades, or employments as it existed before 1915. In
1930 the Supreme Judicial Court gave an advisory opinion that a

proposed schedule of personal allowances, in varying amounts for
single persons, married persons, and dependents, not shown to be
unreasonable in amount, was valid. 1 The Court also held that it
was reasonable to distinguish between earned income and income
from intangibles in determining the order in which the allowances
were to be reduced by exempt or excluded income and the order in
which the allowances were to be deducted, and to restrict an allowance to persons with total reportable incomes ( taxable and untaxable) not exceeding $lO,OOO, in view of the legislative purpose
to exempt persons unable to pay tax.

The Supreme Judicial Court has upheld the validity of special
exemptions proposed for securities issued by public corporations
fulfilling public purposes in the cases of the Boston Elevated Railway 2 and the Massachusetts Port Authority. 3 It disapproved
an exemption for income from property of the Massachusetts Turnpike Authority which was to be leased to private developers because it was not clear that a public purpose would be carried
out. 4
DIFFERENTIATION OF CLASSES OF INCOME.

The income tax amendment of 1915 expressly authorizes the application of different rates to income derived from different classes of property, and the taxation of income not derived from
property at a lower rate than income derived from property,
provided each class of income is taxed at a uniform rate throughout the commonwealth.
The amendment has been held to authorize the taxation of
capital gains on intangible personal property at a lower rate
than dividends and interest, as well as the taxation of stock divi1 Opinion of the Justices, 270
2 Opinion of the Justices, 261
3 Opinion of the Justices, 334
4 Opinion of the Justices, 341

Mass.
Mass.
Mass.
Mass.

593, 170 N.E. 800 (1930).
523, 159 N. E. 55 (1927).
721, 739, 136 N.E. 223 (1956)
738, 167 N.E. 2d 745 (1960).
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dends at the same rate as other dividends. 1 It also includes the
power to change rates as the public welfare may require, and to
levy a reasonable extra tax on income from a certain class of
property.2 It does not preclude -the taxation of salaries at a higher rate than annuities. 3
Distinctions between income from business and income from
intangibles can validly be made in the application of personal
allowances and in the deduction of business losses. 4
DIFFERENTIATION OF CLASSES OF TAXPAYERS.

Under the income tax amendment of 1915, taxpayers can be
given different personal allowances according to whether they are
single or married and according to how many dependents they
have. They cannot be differentiated according to the total amount
of their income for purposes of graduated marginal rates. 5
DIFFERENTIATION AMONG TAXING UNITS.
The income tax amendment of 1915 requires that taxes authorized by it be levied at a uniform rate throughout the commonwealth on incomes derived from the same class of property. Since
the authority to levy a separate tax on income from intangibles
is clearly derived from the amendment, the legislature does not
now have the power to authorize the cities and towns to tax income from intangibles on the basis used for the present state income tax.
As explained earlier, however, under the law in force before
1915 the cities and towns had long been able to tax earned income
1 Tax Commissioner v. Putnam, 227 Mass. 522, 116 N.E. 904 (1917). Brink v.
Commissioner of Corporations and Taxation, 229 Mass. 280, 13 N.E. 2d (1938).
See also Follett v. Commissioner of Corporations and Taxation, 267 Mass. 115,
166 N.E. 575, 65 A.L.R. 143 (1929).
3 Knights v. Treasurer and Receiver General, 237
Mass. 493, 130 N.E. 60 (1921).
3 Raymer v. Tax Commissioner, 239 Mass. 410, 132 N.E. 190 (1921).
4 Wolcott v. State Tax
Commissioner. 341 Mass. 409, 169 N.E. 2d 860, refusing
to give the taxpayer a credit, against taxes on dividends and capital gains, for
amount of earned income tax computed on a business loss.
5 Opinion of the Justices, 266 Mass.
583, 165 N.E. 900 (1929). But a later ad-

visory opinion held that it

was reasonable to limit a personal allowance to
persons with total incomes not exceeding 510,000 see p. 48,
N. 1, above.
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at the local property tax rate. If the 1915 amendment has not
superseded the powers which were always accepted before 1915,
it is possible that the General Court could still authorize the cities
and towns to tax earned income at the local rate. In order to be
valid, however, the inclusion of earned income in the property
tax base would probably have to be compulsory for every city
and town. Moreover, each person would be taxable only in the
town in which he was a resident. Such a tax would therefore not
contribute to equalizing revenues and expenditure needs among
communities. The uniformity provision precludes the General Court
from authorizing a particular city or town to levy a tax on the
earned income of persons not residing in it, and the 1915 amendment does not confer the power to grant such an authorization.
It was mentioned in Chapter II that in 1915 the Supreme Judicial
Court declined to consider whether the substitution of a general
system of taxation based on property values ascertained wholly
by reference to income for one based on fair cash value would be
possible under the property tax uniformity requirement. 1 Although such a system would probably not promote equalization of
revenues and expenditures among communities, it does not seem
to be excluded by existing interpretations of the uniformity provision.

POSSIBLE MODIFICATIONS OF
CONSTITUTIONAL LIMITS.

Proposals

for Authorizing

a Graduated Income Tax.

Since 1915, numerous proposals have been made for amending
the Constitution to permit the General Court to levy an income
tax at graduated rates. 2 None of them has been adopted. A
proposal now pending was approved by the General Court at a
joint session of the two branches in 1969, and if approved at
another joint session in 1971 or 1972 will be submitted to the voters £
in November 1972. The proposed amendment is as follows:
The general court shall have full power and authority tto impose
t Opinion of the Justices, 220 Mass. 613, 108 N.E. 570 (1915).
2 For a historical summary, see Legislative Research Council, Report Relative
to a Graduated Income Tax for Massachusetts (Senate, No. 1199, 1967) 44-52.
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and levy a tax on incomes at rates which are proportioned or graduated according to the total amount of income received and to grant
reasonable exemptions, deductions and abatements, as an alternative to
the exercise of (the power and authority to impose and levy a tax on
incomes in the manner provided in Article XLIV of the Amendments
to the Constitution of the Commonwealth. Notwithstanding any other
provision of this Constitution, and without limiting the generality of
the foregoing, such tax may be imposed 'and levied by the application
of a uniform rate to the individual income tax liability as determined
under the laws of the United States or by the application of graduated
rates to the total individual income taxable under the laws of the
United States. In either case, the general court may define the tax
liability or the total income upon which such tax is imposed or levied
and the graduated rates at which it is taxed by reference to any provision of the laws of the United States as the same may be or become
effective at any time or from time to time, and may prescribe reasonable exemptions, and modifications to such provision.

The amendment confers the power to levy a graduated income tax
as an alternative to a tax levied under the authority conferred by
the 1915 income tax amendment. If it is adopted, the General
Court will have the power to levy a proportional tax under the
1915 amendment, or a graduated tax under the new amendment,
but not both.

In terms of the existing limits of the power to levy income
taxes as outlined in this report, the effect of the proposed amendment may be summarized as follows;
1. The rates need no longer be proportional but may, indeed
must, be “proportioned or graduated’’ according to the total amount of income received.
2. The power to grant reasonable exemptions and abatements
remains unchanged, except that in their application no distinctions may be made between classes of income. Reasonable deductions are also authorized, subject to the same
limitation.

The proposed authorization to define the tax liability or the tax
base by reference to federal law is discussed below. The current
proposal is identical with the one approved by joint sessions of
the two houses held in 1966 and 1967 respectively, but rejected by
the voters in November 1968, except for the omission of a final
sentence in that proposal which would have precluded any dif-
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ferentiation of classes of property in the application of the graduated rates, exemptions, abatements, and deductions.
The income tax powers of the Massachusetts Genral Court are
extremely limited as compared with those of most other state
legislatures. Besides the federal government, 33 of the 36 states
which levy income taxes employ graduated rates. Assuming that
a proportional rate is appropriate for the taxation of property,
other criteria of equity have been found appropriate, by most states
and most foreign countries, for the taxation of income. Although
the principle that income taxes should be progressive according to
total net income does not have universal assent and is not as
simple to apply as the property tax principles of proportionality
and uniformity of rates, it can be embodied in a regular, rational
tax structure which is readily intelligible, and by now familiar, to
the public. In this respect it compares favorably with any criteria
so far formulated for the classification of property. Failure to
permit the legislature a broad choice among other criteria of
equity than those of property tax uniformity could result in a
political standoff between proponents of various types of excise
taxes; if that happens, increasing revenue needs will necessarily
continue to be met through the property tax
the only tax whose
rate of yield can continually expand without legislative action. It
is debatable whether the property tax, one of whose merits is
some measure of local control over rates, should be used to finance compulsory expenditures for state programs. Graduated income tax rates would also permit contribution at lower levels of
income to the costs of state programs which benefit everyone.
It seems unfortunate, however, to have to use so many words to
do what many states are able to do with no express constitutional
provision at all. Although at first sight the complexities introduced
by the judicial applications of the uniformity requirement and by
the 1915 income tax amendment seem to call for equally complex
remedies, there may be other solutions than the kind of detailed
amendment so far attempted.
As part of a comprehensive redrafting of the basic authorization
to levy property taxes and excises, for example, authority could
be expressly conferred to levy reasonable excises on income, including income derived from property, whose rates may be gradu-
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ated according to the amount of income. Authorization to use the
federal tax or base in computing the tax, although probably not
essential, could be specified if desired. Whatever criteria are accepted for the validity of income taxation, there is little reason
to suppose that they are identical with those governing the taxation of property, especially in the case of earned income.
Computation by

Reference to Federal Tax or Base.

The proposed constitutional amendment described above expressly authorizes the General Court to define the tax liability, or
the base or rates of the tax, by reference to existing or future provisions of the laws of the United States, and to prescribe reasonable
exemptions and modifications to such provisions. It thus avoids
any possibility that a tax based in any way on the computation of
the federal tax would be held an unconstitutional delegation of
legislative powers, by expressly authorizing such a delegation. Although several states have constitutional provisions expressly authorizing the use of current provisions of the Internal Revenue
Code as the basis of state income tax computation, there appears
to be no case in which a state law providing for the use of the
federal tax or base in computing State income taxes has been held
invalid as a delegation of legislative power, even in the absence
of express constitutional authorization for the delegation. 1
The adoption of a state income tax based on the federal tax
would give rise to many technical problems involving the reconciliation of the base of the federal tax with whatever base is defined
for the new Massachusetts tax. For the mutual exemption by each
government of the securities of the other under federal constitutional requirements, the experience of other states can be drawn
upon in making the necessary adjustments. Among items included
in the base of the present Massachusetts tax, but not of the federal
tax, are certain state and local taxes, the capital gains differential,
1 See annotation, ‘''Constitutionality, construction, and application of provisions
of state tax law for conformity with Federal income tax law or administrative and judicial interpretation,” 166 A.L.R. 516 (1947), supplemented 42

A.L.R. 2d 797 (1955). The effect of administrative and judicial interpretation
will undoubtedly require further investigation if the proposed amendment is
accepted.
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capital gains dividends received in shares, income from state and
municipal bonds of other states, charitable deductions, and the
standard deduction. Included in the base of the federal 'tax, but not
of the Massachusetts tax, are the personal allowance differential,
the partial deduction for the federal income tax, rental income,
interest on savings deposits, income from federal obligations, and
the annuity differential. 1 Differences in the taxation of trusts
would also have to be adjusted. (Except to the extent that current exclusions and exemptions, chiefly the exclusion of rental in-a
come, were retained, the introduction of any graduated income tax'"
plan would remove any incentive for a trust with transferable
shares to file an agreement to pay tax on its own income. )
The Supreme Judicial Court has held that, at least in the case
of stock dividends, the inclusion in the Massachusetts tax base of
income not subject to the federal tax violates neither the 1915
Massachusetts income tax amendment nor the equal protection
clause of the Fourteenth Amendment. 2
CHAPTER IV.
LIMITS ON THE POWER TO LEVY EXCISES.
The basic tax and excise provision of the Massachusetts Constitution quoted in Chapter I gives the General Court the power
to levy “reasonable duties and excises, upon any produce, goods,
wares, merchandise, and commodities, whatsoever, brought into,
produced, manufactured, or being within” the commonwealth. Under this provision an excise is valid if it is reasonable; it is not
subject to the uniformity requirements which limit the power to
tax property. The rates of excises may vary from one class of
taxable object to another, and may be proportional, like those
of the motor vehicle excise; graduated, like those of the inheritance tax; or specific.
Although in sustaining the validity of a proposed retail sales $
i A detailed study of the problems of reconciling state and federal tax bases is
made in Advisory Commission on Intergovernmental Relations, A Commission
Report on Federal-State Coordination of Personal Income Taxes (October,
1965).

2 Lanning v. Tax Commissioner, 247 Mass. 496, 142 N.E. 829 (1924).
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tax 1 the Supreme Judicial Court said that the power to levy
excises under the Massachusetts Constitution was “seemingly as
broad” as those of Congress under the United States Constitution,
its true extent is far from clear. Not only is an excise invalid if
it is in fact a tax on property, but there is considerable uncertainty
as to what “privileges” may be subjected to an excise in Massachusetts.2

9

EXCISES LEVIED ON THE MERE RIGHT TO
HOLD PROPERTY.
Since the tax base of a uniform statewide excise is inevitably taxed at a different rate than property in general, such a tax would
always be invalid if it were a property tax. A tax purporting to be
an excise will be declared unconstitutional if the courts hold that
it is in fact a tax on property and therefore subject to the uniformity requirement.
In an early case, after holding that a uniform “tax or excise” to
be withheld by Massachusetts corporations from dividends paid
to nonresident shareholders did not meet the requirements for
validity of a property tax, the Supreme Judicial Court held that,
as an excise, the tax was invalid because it discriminated against
nonresident shareholders and also, because of differences in the
application of the corporation excise, between manufacturing and
other corporations.3 The chief consideration, however, seems to
have been that taxing dividends paid to nonresidents at a different rate than other property was a violation of 'the property
tax uniformity requirement, even though nonresident shareholders
were not otherwise taxed on their shares in Massachusetts corporations. Thereafter the Court has uniformly held that a tax
which was in fact a property tax had to comply with the uniformity
requirement even if the General Court had called it an excise. In
this way it held invalid proposed taxes, at uniform rates through1 Opinion of the Justices, 282 Mass. 619, 186
N.E. 490 (1933).
2 For a brief introduction to the history of excises in England and Massachusetts during the colonial and provincial periods, see Opinion of the Justices,
196 Mass. 603, 85 N.E. 545 (1908).
3 Oliver v. Washington Mills, 11 Allen 268 (1865).
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out the commonwealth, on the value of intangibles, on personal
property, and on income (see Chapter II). The mere right to own
and hold property cannot be made the object of an excise. 1 On
the other hand, the fact that the motor vehicle excise is based
on the manufacturer’s list price has been held not to render it invalid, since it taxes not the property itself but the privilege of
operating motor vehicles on the highways, which can reasonably
be measured by value as a rough index of weight. 2
The artificiality of the Massachusetts distinction between ex-a
cises and property taxes is thrown into relief by the situation
Indiana, whose property tax uniformity requirements are approximately as restrictive as those of Massachusetts. Indiana’s separate
taxes on intangibles and on gross income have been held valid as
excise or privilege taxes; but a 2% excise on motor vehicles and a
special provision for the assessment of household goods at a percentage of the value of the house were declared invalid under
the property tax limitations.3
.

PRIVILEGES ON WHICH EXCISES MAY BE LEVIED.

Although the Province Charter mentions only taxes on persons
and property, in practice excises were levied in the provincial
period not only on sales of specified goods, but also on the exercise of certain occupations.4 However, the basic tax provision
of the Massachusetts Constitution, which was presumably intended to authorize excises theretofore levied, authorizes the levy of
excises only on “produce, goods, wares, merchandise, and commodities.” In order to sustain the validity of privilege and franchise taxes, which are widely considered to be excises, 5 it was
necessary to classify privileges and franchises under one of the
i

Opinion of the Justices, 195 Mass. 607, 84 N.E. 499 (1908); Opinion of the
Justices, 208 Mass. 616, 94 N.E. 1043 (1911); Opinion of the Justices, 220 Mass.

613, 108 N.E. 570

(1915).

2 Opinion of Ithe Justices, 250 Mass. 591, 148 N.E. 889, 52 A.L.R. 533 (1924).
The Need for a Con3See Note: “Uniform Property Taxation in Indiana
stitutional Amendment,” 38 Ind. L.J. 72 (1962).
4 See Nichols, Taxation In Massachusetts 117-122; see also Portland Bank v.
Apthorp, 12 Mass. 252 (1815); Minot v. Winthrop, 162 Mass. 113, 116, 38 N.E.
512, 26 LjRA. 259 (1894).
5 See 51 Am. Jur., Taxation ss. 32-35.

£
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quoted terms. “Commodities,” apparently being the least inappropriate, was the term chosen for this purpose.
Thus, on the theory that a corporate franchise is a “commodity,” it was held that a corporate franchise tax (based on the
amount by which the market value of the capital stock exceeded
the retd estate and machinery assessed for local taxation) was
not a tax on the property of the corporation, but a valid excise
on the franchise by which the commonwealth authorized the corporation to exist and do business in Massachusetts, violating neither the Massachusetts nor the federal constitution. 1 A tax on
foreign corporations measured by a percentage of the par value
of the capital stock, 2 or by net income subject to federal tax,3 is
also a valid excise under the Massachusetts and federal constitutions, as are annual taxes on the capital of banks, 4 deposits
in savings banks, 5 or the policies of life insurance companies. 6
The fact that the treatment of foreign corporations is not identical
with that of domestic corporations has been held not to deny
v. Lowell Gas Light Co., 12 Allen 75 (1866); Pan Alpaca Co.
v. Commonwealth, 212 Mass. 156, 98 N.E, 1078 (1912). See also Hamilton
Mfg. Co. v. Massachusetts, 73 U.S. (6 Wall.) 632, 18 L. Ed. 904 (1867), aff’g

1 Commonwealth

12 Allen 298 (1866), stating that the grant of power of Congress to levy
taxes does not preclude the states from levying similar taxes, since otherwise the states would be left without the means of meeting 'their obligations.
2 Attorney General v. Bay State Mining Co., 99 Mass. 148 (1868); Keystone
Watch Case Co. v. Commonwealth, 212 Mass. 50, 98 N.E. 1063 (1912); American Uniform Co. v. Commonwealth, 237 Mass. 42, 129 N.E. 622 (1920).
3 Eaton, Crane & Pike Co. v. Commonwealth, 237 Mass. 523, 130 N.E. (1921).
See also annotation, “Constitutionality of tax on corporations in nature of,
or purporting to be, excise or privilege tax measured by income or receipts,”
71 A.L.R. 256.
4 Portland Bank

v. Apthoip, 12 Mass. 252 (1815); the Court referred to simi-i
lar taxes levied on other professions and occupations before the Revolution.
5 Commonwealth v. Peoples’ Five Cent Savings Bank, 5 Allen 428
(1862);
Provident Inst, for Savings v. Massachusetts, 73 U.S. (6 Wall.) 611, 18 L. Ed.
907 (1867), aff’g 12 Allen (1866); 'Commonwealth v. Lancaster Savings
Bank, 123 Mass. 493 (1878); Commonwealth v. Barnstable Savings Bank, 126
Mass. 566 (1879).
6 Connecticut Mut. Life Ins. Co. v.
Commonwealth, 133 Mass. 161 (1882). The
court said that the legislature has the power to impose
an excise on any
business or calling exercised in Massachusetts or on any
franchise or privilege conferred by or exercised in Massachusetts, and
has the exclusive power to determine what callings, franchises, or privileges shall be subject to
excises, so long as the excises are reasonable.
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equal protection. 1 But a proposed special excise on a business
corporation organized to hold the securities and debts of the
Boston & Maine Railroad was declared invalid because it discriminated unreasonably against other corporations formed for similar
purposes. 2 It is not unconstitutional for the General Court to
include in the base of a privilege tax property subject to the
property tax, 3 contracts to pay annuities taxable as income, 4
the value of stock in corporations holding securities exempt from
the property tax,5 imported goods not subject to the property
tax,6 the amount of a corporate franchise tax paid in another
state,7 or property included in the base of a foreign franchise
tax. 8 The privilege of operating a motor vehicle on the highway

has been held to be a different “commodity” from the privilege of
registering a vehicle to show compliance with approved standards of
safety, with the result that the legislature can impose both the
motor vehicle excise for the former and a registration fee for the
latter.9
Mining 00. v. Massachusetts and S. S. White Dental Mfg. Co. v.
Massachusetts, 231 U.S. 68, 34 S. Ct. 15, 58 L. Ed. 127 (1913), aff'g 207 Mass.
381, 93 N.E. 831 (1911), and 212 Mass. 35, 98 N.E. 1056 (1912); Cheney Bros.
Co. v. Massachusetts, 246 U.S. 147, 38 S. Gt. 295, 62 L. Ed. 632 (1917), aff’g
Marconi Wireless Telegraph Co. v. Commonwealth, 218 Mass. 558, 106 N.E.
310, Ann. Oas. 1916C, 214 (1914); International Paper Co. v. Commonwealth,
228 Mass. 101, 117 N.E. 246 (1917), rev’d on interstate commerce grounds
246 U.S. 135, 38 S. Ct. 292, 62 L. Ed. 624, Ann. Oas. 1918C, 617 (1918).
2 3 Ops. Atty. Gen. 280 (1910).
3A. J. Tower 00. v. Commonwealth, 223 Mass. 371, 111 N.E. 966 (1916) (corporation excise); Opinion of the Justices, 250 Mass. 591, 148 N.E. 889, 52
1 Baltic

A.L.R. 533 (1924) (motor vehicle excise).
4 Mutual Benefit Life Ins. Co. v. Commonwealth, 227 M'ass. 63, 116 N.E. 469
(1917).

5 Hamilton Mfg. Co. v. Massachusetts 73 U.S. (6 Wall.) 632, 18 L. Ed. 904 (1867),
aff’g 12 Allen 298 (1866); Commonwealth v. Provident Inst, for Savings, 12

Allen 312 (1866); Maoallen 'Co. v. Commonwealth, 264 Mass. 396, N.E. 75
(1928); Manufacturer’s Insurance Co. v. Loud 99 Mass. 146 (1868).
*
6 Parr Alpaca 00. v. Commonwealth, 212 Mass. 156, 98 N.E. 1078 (1912).
7 American Glue Co. v. Commonwealth, 195 Mass. 568, 81 N.E. 302, 122 Am.
St. Rep. 268 (1907).
8 American Mfg. Co. v. Commonwealth, 251 Mass. 329, 146 N.E. 801 (1925).
9 Opinion of the Justices, 250 Mass. 591, 148 N.E. 889, 52 A.L.R. 533 (1924);
O’Brien v. State Tax Commission, 339 Miass. 56, 158 N.E. 2d 146 (1959).
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The meaning of “commodity” has not been broad enough, however, to include the transaction of business by associations, partnerships, and trusts, even those in which the beneficial interest
is represented by shares that can be freely transferred without
the specific consent of the other associates. On the ground that
such organizations enjoy no franchise or privilege, but are exercising a “common right,” the Supreme Judicial Court in 1883 declared unconstitutional a statute subjecting them to the corporation excise. 1 Such an organization was merely a partnership,
the Court said, and the transferability of shares was created by
agreement of the partners under their natural rights at common
law. If such organizations could be subjected to an excise, so could
any occupation or natural right enjoyed under the law. In 1929
the Court declared invalid a proposed excise on the transaction of
business by such associations, saying that neither the transferability
of the certificates of participation nor the fact that such organizations were subject to regulation made doing business a “commodity,” and pointing out also that the excise would make an
unreasonable distinction between associations with transferable
shares and ordinary partnerships, although it would not violate
the United States Constitution.2 Under present law, such organizations pay no tax on their income, but the dividends they pay
are taxable income of the shareholders (G.L. c. 62, s. 1 (c) ), unless
the organization files an agreement with the Commissioner to
be taxed in the same manner as an individual, in which case
the dividends received by the shareholders are exempt (G.L. c.
62, ss. 1(d), 1(e), s(d) ). Thus they are treated differently
from both corporations and ordinary partnerships. The effect of a
graduated income tax on the incentive to file an agreement would
depend on whether present exclusions and exemptions
for example, the exclusion of rental income
were continued.
The meaning of “commodity” has also been held not to include

the business of selling or giving trading stamps, so that an excise
imposed on it was invalid as an excise on a natural right and as
1 Gleason v. McKay, 134 Mass. 419 (1883).
2 Opinion ot the Justices, 266 Mass. 590, 165 N.E. 904,
63 A.L.R. 952 (1929).
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unreasonable discrimination between that kind of business and
others. 1
A tax on successions to property on death, admittedly violating
the uniformity requirements for property taxes, was held valid in
1894 as an excise on the privilege of transmitting or receiving
property by will or descent under the statutes regulating succession.2 The court held that the statute was not unreasonable
in distinguishing between different degrees of relationship by exemptions and rate differentials, nor in exempting net estates
exceeding a value of $lO,OOO. A dissenting opinion by one justice
said that the exemptions for net estates not exceeding a value
of $lO,OOO unreasonably excluded a large proportion of estates
and produced inequalities between legatees receiving identical
amounts from estates of different sizes. The dissent also denied
that an excise could be levied on any business or occupation,
and argued that If the privilege of transmitting property is a
commodity, so is the privilege of holding property, with the result
that excises could be used to evade the property tax limitations.
The majority, on the other hand, took the view that an excise
could be levied on the privilege or convenience of engaging in
any occupation (even if not on the transferability of shares in

not£

unincorporated associations). Two cases involving retroactive application of the succession tax are the only instances in which
tax provisions not held to violate the Massachusetts Constitution
have been held invalid under the United States Constitution. 3
In other cases, provisions allegedly retroactive have been sustained
under both. 4
i O’Keeffe v. City of Somerville, 190 Mass. 110, 76 N.E. 457, 112 Am. St. Rep.
316 (1906).
2 Minot v. Winthrop, 162 Mass. 113, (38 N.E. 512, 26 L.R.A. 259 (1894).
3 Ooolidge v. Long, 282 U.S. 582, 51 S. Ct. 306, 75 L. Ed. 562 (1930), rev’g
268 Mass. 443, 167 N.E. 757 (1929) (due process and obligation of contracts).

Binney v. Long, 299 U.S. 280, 57 S. Ot. 206, 81 L. Ed. 239 (1937), rev’g.

293*

528 (1936).
4 Minot v. Treasurer and Receiver General, 207 Mass. 588, 93 N.E. 973 (1911);
Attorney General v. Stone, 209 Mass. 186, 95 N.E. 395 (1911); Saltonstall v.
Treasurer and Receiver General, 256 Mass. 519, 153 N.E. 4 (1926); Magee v.
Commissioner of Corporations and Taxation, 256 Mass. 512, 153 N.E. 1
(1926); Merchants Nat. Bank v. Merchants Nat. Bank, 318 Mass. 563, 62 N.E.
2d 831 (1945).
Mass. 96, 199 N.E.
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A thorough but inconclusive discussion of the common or natural
right doctrine and cases was made in an advisory opinion in which
all the justices of the Supreme Judicial Court agreed that an
excise could validly be levied on transfer of shares of stock in
Massachusetts corporations. 1 Of the seven justices, three were
of the opinion that an excise could be levied on any class of
transactions, privileges, businesses, occupations, or natural rights.
One thought that sales of shares in domestic or foreign corporations
in unincorporated associations with transferable shares could
be subjected to an excise, even if an excise on doing business
by organizations of the latter type would be invalid. The three
remaining justices thought that the proposed excise would be
valid only as to transfers of shares in corporations, domestic or
foreign, but not as to shares in unincorporated associations, whose
transfer requires no special “privilege.” There the whole matter
seems to rest, except for a suggestion that whether or not an unemployment tax is an excise, it is not a tax on the exercise
of a simple natural right.2
POSSIBLE MODIFICATIONS
OF CONSTITUTIONAL LIMITS.
The strained construction of “commodities” makes it difficult
to define with any precision the limits of the power to levy
excises. The excise provision could be clarified by specifically authorizing excises to be levied on privileges or franchises as a separate category, and by deciding whether to include or exclude
excises on “common rights.” 3 As was suggested in Chapter in,
express authorization could also be conferred to levy excises on
income of individuals and corporations.
Even apart from this problem, some of the decisions discussed
suggest doubt as to how far it is “reasonable” to distinguish
one class of taxpayers from another in the levying of excises, and
1 Opinion of the Justices, 196 Mass. 603, 85 N.E. 545 (1908).
2 Howes Bros. Co. v. Unemployment Compensation
Commission, 296 Mass. 275,

5 N.E. 2d 720

(1936).

3 For a concise comparative critique of the
common or natural rights doctrine,
see Maguire, “Taxing the Exercise of Natural Rights,” in Harvard Legal Essays 273 (Cambridge, 1934).
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as to whether the power of the General Court to levy domestic excises is in fact as broad as that of Congress or as those permitted by the equal protection clause of the Fourteenth Amendment. The definition of the power to levy excises probably deserves
further analytical and comparative study.l The principal (and
perhaps decisive) merit of the uncertainty surrounding the existing limitations is that it tends to discourage the proliferation
of narrowly based taxes on a variety of transactions or businesses.

�

CHAPTER V.
POWER AS TO DISTRIBUTION OF TAX RECEIPTS.

Under a constitutional amendment approved in 1948, revenues
from fees and taxes relating to motor vehicles or motor fuels
(but not the motor vehicle excise) can be used only for administration of the laws under which they are levied, or for highway
or traffic expenses. 2 Under this provision, funds collected from
the taxes in question can be applied to costs of relocating utilities
when required under the federal highway program, 3 but not
of structures adapted exclusively for the use of public subway
and rapid transit vehicles.4 The provision does not apply to the
revenues from the motor vehicle excise; the legislature can validly
authorize the cities and towns to retain the receipts which they
collect from this tax. 5
With that exception, the General Court has unlimited discretion
in determining the manner in which its general tax revenues are

distributed. For example, it can provide for the distribution of
income tax proceeds among the cities and towns in proportion to the
equalized value of real and tangible personal property (“state tax
for example, the interesting discussion of constitutional problems in
Illinois by J. Nelson Young in Report of the Commission on Revenue of the
%
State of Illinois 354-436 (Springfield, 1963).
Nothing in the United States Constitution requires a state to apply motor
vehicle registration fees for the benefit of those who pay them. See 51 Am.
Jur., Taxation s. 89.
1963-1964 Ops. Atty. Gen. 82.
Opinion of the Justices, 324 Mass. 746, 85 N.E. 2d 761 (1949).
Opinion of the Justices, 250 Mass. 591, 148 N.E. 889, 52 A.L.R. 533 (1924)

1

i See,

2

3
4
5
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ratio”) without taking the value of intangibles into account. 1
And there is no indication that revenues cannot be distributed
in inverse proportion to value (as in the case of the “NESDEC”
formula for the distribution of school aid).
Respectfully submitted,
GEORGE V. KENNEALLY, JR.
Chairman
*

JAMES A. O’BRIEN, JR.
Vice-Chairman
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1

Duffy v. Treasurer and Receiver
General, 234 Mass. 42, 125 N.E. 135 (1919);
affg Dane v. Jackson, 256 U.S. 589, 41 S. Ct. 566, 65
L. Ed. 1108 (1921). The
inclusion of intangibles in (the proportion would have
tended to perpetuate

the local tax rate inequalities mentioned. See -also Knight
v. Treasurer and
Receiver General, 237 Mass. 493, 130 N.E. 80 (1921).
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APPENDIX

COMPARATIVE TABLE OF EFFECTIVE TAX
POWERS UNDER STATE CONSTITUTIONAL
UNIFORMITY AND INCOME TAX PROVISIONS
(As of January 1, 1969)

e

Types of Uniformity Provisions in State Constitutions:
Property shall be taxed according to its value.

I.

11.

Property

shall be taxed in proportion to its value.

The legislature may impose proportional and reasonable 'assessments,
upon 'all persons and estates within the state.

111.

rates, and taxes

There shall be a uniform rule of taxation.

IV.

Taxation shall be equal and uniform.

V.

The legislature shall provide by law for a uniform and equal rate of

VI.

assessment and taxation.
Taxes shall be uniform upon the same class of subjects.

VII.

Taxes shall be uniform upon the

VIII.

same class of property.

There shall be a fair distribution of the expense of government.

IX.

(No provision.)

X.

Symbols:
1

0

Yes

No

(for purposes

of this table, whatever is not authorized is

prohibited).

Underlining indicates first in time.
I
I

For
intangibles only.
only.
For intangibles

T

For tangibles only.

P

For personal property only.

E

For earned income only.

B

For base of tax only.
Use of federal tax or base authorized by constitutional amendment.

*

Effective

||

Si
I
II

111

IV

application of basic uniformity clause
Authorizes departure from:
a. Fixed proportional rate
b. Universality
c. Uniform rate for all classes
g
°f Property
$
a 01010101 _sj.
b ooiioon
State
abc 00001111

h
|s

Arkansas
Tennessee
Maine

California

Illinois
Nebraska
Alabama
Alaska
Massachusetts
New Hampshire
Ohio
Wisconsin
Michigan
New Jersey

V

Texas
West Virginia
Mississippi

Florida
Indiana
Nevada
South Carolina
Utah
Kansas
VII Idaho
Colorado

VI

Georgia

Louisiana
Missouri
Montana

New Mexico
Virginia
Pennsylvania

Delaware
Minnesota
Oklahoma
Oregon
VIII Kentucky
Maryland

Arizona
North Carolina
North Dakota
South Dakota

*

Washington

IX
X

Rhode Island
Vermont
Connecticut
lowa
New York
Hawaii

65

SENATE —No. 126.

1970.]

000
000
010
000
000
000
010
010
010
010
000
010
111
Oil
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010
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000
000
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001
001
001
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x
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1
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1
1
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1
1
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1
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1

iTlllll
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x
x
x

x
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0
1

0
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0

I
T
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1
1
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I
1
1
I
1
1
1
P

(1)
(1)

a
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T
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