
SENATE 475

By Mr. Donahue, a petition of Maurice A. Donahue and Philibert L. Pelle-
grini for legislation to establish a post-assessment insurers insolvency fund
Insurance.

Olbr (HomtnmuuraUb of Masaatbitseti

In the YSar One Thousand Nine Hundred and Seventy

An Act establishing a post-assessment insurers’ insolvency

FUND.

Be it enactedby the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 The general laws are hereby amended by adding the follow-
-2 ing new Chapter;

Chapter 175 D “Post-assessment Insurers Insolvency Fund”
4 Section 1. Title. This Act shall be known and may be cited
5 as the Massachusetts Insurers Insolvency Fund Act.
6 Section 2. Purpose. The purpose of This Act is to provide
7 a mechanism for the payment of covered claims under certain
8 insurance policies to avoid excessive delay or financial loss to
9 claimants or policyholders because of the insolvency of an in-

-10 surer and to provide a fund to assess the cost of such protec-
-11 tion among insurers.
12 Section 3. Scope. This Act shall apply to all kinds of direct
13 insurance, except life, title, surety, disability, credit, mortgage
14 guaranty, and ocean marine insurance.
15 Section Jf. Construction. This Act shall be liberally con-
-16 strued to effect the purpose under s. 2 which shall constitute
17 an aid and guide to interpretation.
18 Section 5. Definitions. As used in this Act
19 (1) “Commissioner” means the Commissioner of Insurance
20 of this State.
21 (2) “Covered claim” means an unpaid claim, including one
22 for unearned premiums, which arises out of and is within the
23 coverage of an insurance policy to which this Act applies is-
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24 sued by an insurer, if such insurer becomes an insolvent in-
-25 surer after the effective date of this Act and (a) the claim-
-26 ant or insured is a resident of this state; or (b) the property
27 from which the claim arises is permanently located in this
28 state; or (c) the insured or third party claimant under a
29 workmen’s compensation policy was a resident of this state
30 at the time of the insured event. “Covered claim” shall not
31 include any amount due any reinsurer, insurer, insurance
32 pool, or underwriting association.
33 (3) “Fund” means the Massachusetts Insurers Insolvency
34 Fund created under s. 6.
35 (4) “Insolvent Insurer” means an insurer authorized to
36 transact insurance in this state either at the time the policy
37 was issued or when the insured event occurred and determ-
-38 ined to be insolvent by a court of competent jurisdiction.
39 (5) “Insurer” means any person who (a) writes any kind
40 of insurance to which this Act applies under s. 3, including the
41 exchange of reciprocal or inter-insurance contracts, and (b) is
42 licensed to transact insurance in this state.

42a (6) “Net direct written premiums” means direct gross
43 premiums written in this state on insurance policies to which
44 this Act applies, less return premiums thereon and dividends
45 paid or credited to policyholders on such direct business.
46 Premiums written by any insurer on policies issued to self-
-47 insurers, whether or not designated reinsurance contracts,
48 shall be deemed net direct written premiums.
48a (7) “Person” means any individual, corporation, partnership,
49 association or voluntary organization.
50 (8) “Plan” means the plan of operation established and ap-
-51 proved under s. 9.
52 Section 6. Creation of the Fund. There is created a non-
-53 profit unincorporated legal entity to be known as the Massa-
-54 chusetts Insurers Insolvency Fund consisting of all insurers.
55 The Fund shall perform its functions under a plan of opera-
-56 tion established and approved under s. 9 and shall exercise
57 its powers through a board of directors established under s.
58 7.
59 Section 7. Board of Directors.
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60 (1) The board of directors of the Fund shall consist of not
61 less than fivp nor mnrp than ninp nprsnns sprvincrless than five (5) nor more than nine (9) persons serving
62 terms as established in the plan of operation. The members
63 of the board shall be nominated by members of the Fund
64 subject to the approval of the Commissioner. Vacancies on
65 the board shall be filled for the remaining period of the term
66 in the same manner as initial appointment
67 (2) In approving nominations to the board, the Commis-
-68 sioner shall consider whether all insurers are fairly repre-
-69 sented.
70 (3) Members of the board may be compensated for their
71 services and reimbursed for expenses incurred by them from
72 the assets of the Fund only when such services are performed
73 and such expenses are incurred during an insolvency.
74 Section 8. Powers and Duties of the Fund.
75 (1) The Fund shall:

76 (a) Be obligated to the extent of the covered claims
77 against the insolvent insurer existing prior to the declaration
78 of insolvency and arising within 30 days after the declaration
79 of insolvency, or before the policy expiration date if less than
80 30 days after the declaration, or before the insured replaces
81 the policy or requests cancellation, if he does so within 30
82 days of the declaration, but such obligation shall include only
83 that amount of each covered claim which is less than $300,000,
84 except that the Fund shall pay the full amount of any cover-
-85 ed claim arising out of a workmen’s compensation policy.
86 (b) Be deemed the insurer to the extent of its obligation
87 on the covered claims and shall have all rights, duties, and
88 obligations of the insolvent insurer to such extent.
89 (c) Assess insurers amounts necessary to pay obligations of
90 the fund and the expenses of handling covered claims subse-
-91 quent to an insolvency and to pay the cost of examinations
92 under s. 11 (1) (c) and other permissible expenses under
93 sub. (2) (g) and s. 7 (3). The assessments of each insurer
94 shall be in the proportion that the net direct written premi-
-95 ums of the insurer for the preceding calendar bears to the
96 net direct written premiums of all insurers for the preceding
97 calendar year. Each insurer shall be notified of the assess-
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98 ment not later than 30 days before it is due. No insurer may
be assessed in any year an amount greater than 2% of that
insurer’s net direct written premiums for the preceding cal-
endar year. If the maximum assessment, together with the
other assets of the Fund, does not provide in any one year an
amount sufficient to make all necessary payments, the funds
available shall be pro-rated and the unpaid portion shall be
paid as soon thereafter as funds become available. The Fund
may exempt or defer, in whole or in part, the assessment of
any insurer, if the assessment would cause the insurer’s fin-
ancial statement to reflect amounts of capital or surplus less
than the minimum amounts required by any jurisdiction in
which the insurer is authorized to transact insurance. Each
insurer may set off against any assessment, authorized pay-
ments made on covered claims and expenses incurred in the
payment of such claims by the insurer.
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(d) Investigate claims brought against the fund and adjust,
compromise, settle, and pay covered claims to the extent of
the fund’s obligation and deny all other claims.

114
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(e) Notify such persons as the commissioner directs under
s. 11 (2) (a).

117
118
119 (f) Handle claims through its employees or through one or

more insurers designated as servicing facilities. Designation
of an insurer as a servicing facility is subject to the approval
of the commissioner and may be declined by the insurer.

120
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(g) Reimburse each servicing facility for obligations of the
Fund paid by the facility and for expenses incurred by the
facility while handling claims on behalf of the Fund and shall
pay the other expenses of the Fund incurred under s. 11 (1)
(c), s. 7(3), sub. (1) (f), or sub. (2) (g).
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The Fund may:128
129 (a) Appear in, defend, and appeal any action on a claim
130 brought against the Fund.

(b) Employ such personnel as are necessary to handle
claims and perform other duties of the Fund.

131
132

(c) Borrow funds necessary to effect the purposes of this
Act in accord with the plan of operation.

133
134

(d) Sue or be sued.135
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1-36 (e) Request that the commissioner order an examination
137 of any insurer when a majority of the board of directors in
138 good faith believes such insurer may be in a financial con-
-139 diction hazardous to the policyholders or the public.
140 (f) Make reports and recommendations to the commission-
-141 er upon any matter germane to the solvency, liquidation, re-
-142 habilitation or conservation of any insurer. Such reports and
143 recommendations shall not be open to public inspection.
144 (g) Make recommendations for the detection and preven-
-145 tion of insurer insolvencies.
146 Section 9. Plan of Operation.
147 (1) (a) The Fund shall submit to the commissioner a plan
148 of operation and any amendments thereto necessary or suit-
-149 able to assure the fair, reasonable, and equitable administra-
-150 tion of the Fund. The plan of operation and any amendments
151 thereto shall become effective as approved in writing by the
152 commissioner.
153 (b) If the Fund fails to submit a suitable plan of operation
154 within 90 days following the effective date of this Act or if
155 at any time thereafter the Fund fails to submit suitable
156 amendments to the plan, the commissioner shall, after notice
157 and hearing, adopt and promulgate such reasonable rules as
158 are necessary or advisable to effectuate the provisions of this
159 Act. Such rules shall continue in force until modified by the
160 commissioner or superseded by a plan submitted by the Fund
161 and approved by the commissioner.
162 (2) All insurers shall comply with the plan of operation.
163 (3) The plan shall:
164 (a) Establish the procedures whereby all the powers and
165 duties of the Fund under s. 8 will be performed.
166 (b) Establish procedures for handling assets of the Fund.
167 (c) Establish the amount and method, if any, of compen-
-168 sating and reimbursing members of the board of directors un-
-169 der s. 7.
170 (d) Establish procedures by which claims may be filed with
171 the Fund and establish acceptable forms of proof of covered
172 claims. Notice of claims to the receiver or liquidator of the
173 insolvent insurer shall be deemed notice to the Fund or its
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174 agent and a list of such claims shall be periodically submitted
175 to the Fund by the receiver or liqudator.to the Fund by the receiver or liqudator.
176 (e) Establish regular places and times for meetings of the
177 board.
178 (f) Establish procedures for records to be kept of all activi-
179 ties and financial transactions of the Fund, its agents, and
180 the board of directors.
181 (g) Provide that any insurer aggrieved by any action or
182 decision of the Fund may appeal to the commissioner with-
IS3 in 30 days after the action or decision.
184 (h) Establish the procedures whereby nominations for the
185 board of directors will be submitted to the commissioner.
186 (4) The plan of operation may provide that any or all pow-
187 ers and duties of the Fund, except those under ss. 8(1) (c)
188 and 8(2) (c), are delegated to a corporation, association, or
189 other organization which performs or will perform functions
190 similar to those of this Fund or its equivalent in two or more
191 states. Such a corporation, association or organization shall
192 be reimbursed as a servicing facility would be reimbursed
193 shall be paid for its performance of any other functions of the
194 Fund. A delegation under this subsection shall take effect
195 only with the approval of both the board of directors and the
196 Commissioner, and may be made only to a corporation, associa-
197 tion or organization which is permanent and extends protec-
198 tion not substantially less favorable and effective than that
199 provided by this Act.
200 Section 10. Duties and Powers of the Commissioner.
201 (1) The commissioner shall:
202 (a) Notify the Fund of each insolvent insurer not later than
203 3 days after he receives notice of such insolvency.
204 (b) Provide the Fund with a statement of the net direct
205 written premiums of each insurer.
206 (c) Begin an examination not later than 30 days after
207 receiving a request for examination of an insurer under s.
208 8 (2) (e). Such examination may be conducted as a National
209 Association of Insurance Commissioners examination or may
210 be conducted by such persons as the commissioner shall desig-
211 nate. The cost of such examination shall be paid by the Fund
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212 and the examination report shall be treated as are other ex-
213 amination reports. In no event shall such examination re-
214 port be released to the board of directors prior to its release
215 to the public. The commissioner shall notify the board of di-
-216 rectors when the examination is completed. The request for
217 an examination shall be kept on file by the commissioner but
218 it shall not be open to public inspection.
219 (2) The commissioner may:
220 (a) Require that the Fund notify the insureds of the in-
221 solvent insurer and any other interested parties of the insolv-
222 ency and of their rights under this Act.

223 (b) Suspend or revoke, after notice and hearing, the certifi-
224 cate of authority to transact insurance in this state of any
225 insurer which fails to pay an assessment when due or fails to
226 comply with the plan.
227 (c) Revoke the authority of any servicing facility if he
228 finds claims are being handled unsatisfactorily.
229 Section 11. Effects of Paid Claims.
230 (1) Any person recovering under this Act shall be deemed
231 to have assigned his rights under the policy to the Fund to
232 the extent of his recovery from the Fund, but shall retain the
233 right to recover from the receiver or liquidator of the insolv-
234 ent insurer any amount of his claim under the coverage of
235 the policy not paid by the Fund. Every person with a right

236 to recover under this Act shall cooperate with the Fund in
237 the handling of the claim to the same extent as such person
238 would have been required to cooperate with the insolvent in-
239 surer. The Fund shall have no cause of action against the
240 insured of the insolvent insurer for any sums it has paid out.
241 (2) The receiver, liquidator, or statutory successor of an
242 insolvent insurer shall be bound by settlements of claims by

243 the Fund and shall grant, against the assets of the insolvent
244 insurer, priority equal to that which the claimant would have
245 been entitled in the absence of this Act.
246 (3) The Fund shall periodically file with the receiver or
247 liquidator of the insolvent insurer statements of the covered

248 claims paid by the Fund and estimates of anticipated claims
249 on the Fund which shall preserve the rights of the Fund
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250 against the assets of the insolvent insurer.
251 Section 12. Non-duplication of Recovery.
252 (1) Any person having a claim against his insurer under
253 any insolvency provision in his insurance policy which is also
254 a covered claim shall be required to exhaust first his right
255 under such policy. Any amount payable on a covered claim
256 under this Act shall be reduced by the amount of such recov-
-257 ery under the claimant’s insurance policy.
258 (2) Any person having a claim which may be recovered
259 under more than one insurers’ insolvency fund or its equiva-
-260 lent shall seek recovery first from the fund of the place of
261 residence of the insured except that if it is a first party claim
262 for damage to property with a permanent location, from the
263 fund of the location of the property, and if it is a workmen’s
264 compensation claim, from the fund of the location of the in-
-265 sured. Any recovery under this Act shall be reduced by the
266 amount of the recovery from any other insurers’ insolvency
267 fund or its equivalent.
268 Section 13. Examination of the Fund.
269 The Fund shall be deemed an insurer for purposes of exam-
-270 ination and regulation by the commissioner.
271 Section 14- Tax Exemption.
272 The Fund shall be exempt from payment of all fees and all
273 taxes levied by this state or any of its subdivisions except
274 taxes levied on real or personal property by this state or its
275 subdivisions.
276 Section 15. Refunds to Members.
277 If, at the end of any calendar year, the board of directors
278 finds that the assets of the Fund exceed the liabilities of the
279 Fund as estimated by the board of directors for the coming
280 year, the board may order that the amount by which the as-
-281 sets of the fund exceed the liabilities shall be returned to the
282 insurers in proportion to the contribution of each insurer to
283 the fund.
284 Section 16. Recognition of Assessments in Rates.
285 The rates and premiums charged for insurance policies to
286 which this Act applies shall include amounts sufficient to re-
-287 coup over a reasonable length of time a sum equal to the
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288 amounts paid to the Fund by the insurer less any amounts re-
turned to the insurer by the Fund.289

290
291 There shall be no liability on the part of, and no cause of

action against insurers, the Fund, or the agents of the Fund
for any statements made by them in any reports or recom-
mendations issued by the Fund.

292
293
294
295 Section 18. Stay of Proceedings.
296 All proceedings in which the insolvent insurer is a party

in any court in this state shall be stayed for 60 days from
the date the insolvency is declared to permit proper defense
by the Fund of all pending causes of action.

297
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Section 19. Termination of the Fund.300

Section 17. Immunity.

The commissioner may by order terminate the operation
of the Fund as to any kind of insurance with respect to which
he has found, after notice and hearing, that there is in effect
a statutory plan of the United States government to avoid
excessive delay or financial loss to claimants or policyhold-
ers because of insurer insolvency. Such order for termina-
tion shall continue the operation of this Act with respect to
prior insurer insolvencies not covered by such plan. The
order shall also provide for a proportionate distribution of
the assets of the Fund to insurers which will cease to be mem-
bers of the Fund on the effective date of the order.
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