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Ordered, That the legislative research council make a study and

investigation relative to the feasibility of repealing the property tax
exemption now accorded to railroad rights-of-way when such rights-of-way
cease to be used for regularly scheduled daily passenger train service,
and of the feasibility of allowing cities and towns to impose their property
tax on such rights-of-way according to valuations established by the state
tax commission; and that said council file its statistical and factual report
hereunder with the clerk of the senate on or before the last Wednesday
of February in the year Nineteen Hundred and Seventy.

Adopted:

August 12, 1969

August 13, 1969

Ordered, That the time be extended to the first Thursday in April of
the current year in which the Legislative Research Council is required to
report on its studies relative to (a) public funds for teachers salaries in
private schools (see Senate, No. 1439 of 1969 and unnumbered Senate
Order of June 24, 1969) and (b) tax exemption of railroad rights-of-way
(see House, No. 5632 of 1969).

Adopted:

By the Senate, February 2/h 1970
By the House of Representatives,

in concurrence, February 26, 1970

the House of Representatives,

the Senate, in concurrence,
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ORDER AUTHORIZING STUDY

(House, No. 5632 of 1969)

(Unnumbered Joint Order of 1970)
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To the Honorable Senate and House of Representatives:

GENTLEMEN: The Legislative Research Council herewith
submits a report relative to the tax exemption of railroad rights-
of-way. This study was prepared in compliance with House Order
No. 5632 of 1969 which is reprinted on the inside of the front cover
hereof.

The Legislative Research Bureau is limited by statute to
“statistical research and fact-finding.” Hence, this report con-
tains factual material only, without recommendations by either
the Council or Bureau. It does not necessarily reflect the opinions
of the undersigned.

Respectfully submitted.

Sen. JOSEPH D. WARD of Worcester
Chairman

Rep. JOSEPH B. WALSH of Boston
Vice Chairman

Sen. ANDREA F. NUCIFORO of Berkshire
Sen. JOHN F. PARKER of Bristol
Sen. ALLAN F. JONES of Cape and Plymouth
Rep. JOEL S. GREENBERG ofPittsfield
Rep. CHARLES F. FLAHERTY, Jr. of Cambridge
Rep. DAVID J. O’CONNOR of Boston
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. HARRISON CHADWICK of Winchester
Rep. J. HILARY ROCKETT of Marblehead
Rep. WALTER W. O’BRIEN of Raynham
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To the Members of the Legislative Research Council:
GENTLEMEN: House, No. 5632 directed the Legislative

Research Council to study tax exemptions of railroad rights-of-way
and the implications of its repeal on passenger or freight service.

The Legislative Research Bureau submits herewith a report in
accordance with the above order. Its scope and content have been
restricted to statistical and fact finding data, without recommen-
dations.

The preparation of this report was the primary responsibility of
Charles L. Shea of the Bureau staff.

Respectfully submitted,

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau

LETTER OF TRANSMITTAL TO THE

LEGISLATIVE RESEARCH COUNCIL
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In compliance with legislative order, this report examines the
tax exemption afforded railroad rights-of-way and the impact a
repeal of the exemption might have on passenger and freight rail
service. The present status of rail service in the Commonwealth
and other states is discussed as well as the various programs that
have been inaugurated here and elsewhere to improve it.

Massachusetts Rights-of-Way
Original Grants

To encourage the development of a road system, private corpora-
tions were granted rights, in the early Nineteenth Century, to
construct turnpikes and charge a toll for their use. The early
railroad statutes contained similar provisions with users of the
roadbed providing their own vehicles. Later statutory provisions
permitted the railroad corporations to provide their own rolling
stock.

Because a feeling prevailed that the public interest and need was
served by the railroads, early judicial opinions primarily determined
the tax-exempt status of railroad rights-of-way. The key decision.
Town of Worcester v. Western Railroad Corporation, was decided in
1842 by the Supreme Judicial Court. Later statutory enactments
indirectly supported this opinion. Thus, the right-of-way for a
width of 82 feet, along with structures and facilities used in
train operations are exempt from property taxation.

In addition, other early statutes with the purpose of fostering the
growth of a rail system contained provisions relative to the pur-
chase of land, pledging of the Commonwealth’s credit and guaran-
teed returns to stockholders.

Recent Developments

Studies. Several studies relative to rail passenger service have

CUnmmomupaltlj of Jllaaaartptßtftta
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been conducted. The Mass Transportation Commission in 1961
discussed total exemption of all railroad property from taxation
and the state assumption of the costs of maintaining bridges and
crossings.

The Greater Boston Chamber of Commerce at the same time
recommended an exemption of at least 50% on all railroad property
assessments. Two studies made by the Brookings Institute in 1959
and 1966 concluded that local tax exemptions were vital for
continued rail service and that the property tax may have been a
factor in the decline of railroads.

Finally, a 1965 study of New England railroads revealed that
permanent and substantial tax relief concessions appeared neces-
sary for the preservation of the New England railroad system.

Tax Relief. Rail lines offering passenger service in Massachu-
setts refused to take advantage of a 1961 legislative enactment
authorizing a 60% tax exemption on all property devoted to rail-
road use. That law contained numerous provisions relative to
fares, equipment and capital expenditures which were acceptable
to the railroads. However a proviso prohibiting the furloughing
of employees except for just cause was rejected by the corpora-
tions. This act expired in 1964.

Subsidy Programs. Since 1958, almost a dozen subsidy programs
have been approved to promote the continuance of passenger serv-
ice, principally in the Greater Boston area. The first program
involved $900,000 and was paid to the New Haven Railroad to
provide service for one year on its Old Colony Lines.

Since 1966 subsidies have been granted annually in order to
maintain service from Boston and Springfield to New York City.
Finally, since 1967 subsidies of close to $5 million annually have
been provided to the Boston and Maine and the Penn Central
Railroads by the Massachusetts Bay Transportation Authority in
order to maintain commuter service to Boston.

The most recent proposals by the MBTA call for (1) the pur-
chase of essential rights-of-way and long term contracts with the
railroads to provide service on them or (2) their purchase and
the installation of express bus-ways in place of rail service.
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Valuation of Rigbts-of-Way

Central Assessment
In Massachusetts local assessors are responsible for placing a

value on all property within their communities. This is dissimilar
to the procedures in most states wherein a state agency is charged
with the assessment of public utility property. Despite apparent
advantages of central assessment over local assessment especially
in its administration it is unlikely that jurisdictions employing
local assessment will change, being fearful of losing tax revenues
to the state.

Market Value
Because market prices for any utility system are practically

non-existent, primary indications of value used in assessing rail-
roads are (a) capitalized earnings, (b) market prices of stock and
debt, and (c) original and reproduction costs less depreciation.

The capitalized earnings approach and the stock and debt meth-
od are somewhat similar in that the prospective earnings of a cor-
poration are determinedby various formulae.

Valuation under the first method is determined by the revenue
remaining after a deduction for operating expenses coupled with
adjustments to reflect present circumstances such as management
policies. Additionally, the rate of capitalization, although difficult
to establish, is usually based on various rates as they apply to
stockholders, bondholders, current liabilities and earnings avail-
able for common stock.

The latter method results in a value based on averaged stock
prices and the market value of liabilities and net worth. Market
speculation, business booms and depressions, and the worth of
securities not actively traded may have a tendency, however, to
affect the value of assets.

Most local assessors use the original or reproduction cost me-
thod. Although depreciation and obsolescence are important fact-
ors in arriving at value, this method is relied on to a certain extent
because it usually results in a higher assessment figure than
current cash value for railroads. Sources used in determining
value under this method are the road’s own book value, Inter-
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state Commerce Commission statistics, and where available, state
compiled engineering appraisals.

Other Factors. Prior assessment figures and the informed judg-
ment of assessors have great influence in fixing value. One of the
chief reasons for this is probably an obligation assessors feel to
maintain stable assessments in the face of fluctuating market
values. Additionally, the Courts generally have granted much
leeway to assessors in judging value and in freeing them from
following any rigid formulae or rules.

Apportionment of Value
Many states which employ central assessment, and base value

on earnings or gross receipts, must allocate to the state its propor-
tion of system-wide value. This is usually done by ton miles, pass-
enger miles, revenues, mileage operated or the ratio the Interstate
Commerce Commission appraisal in each state bears to the In-
terstate Commerce Commission system appraisal.

Massachusetts Assessment
All property subject to taxation in Massachusetts must be as-

sessed in a uniform and proportional manner. Reasonable exemp-
tions are permitted but statutory provisions require assessors to
place a value on all property. In addition, they are required to
show the whole amount of exempted property in an annual state-
ment.

Right-Of-Way Valuations. Recent returns by assessors generally
omit any right-of-way valuations. An approximation of their cur-
rent value was attempted by using the values the rail lines them-
selves used, which averaged to $101,252 per mile. Almost $lOO,OOO
per mile was paid for the Old Colony branch of the New Haven
and the MBTA has estimated that $150,000,000 would be necessary
to purchase a portion of the rights-of-way in the Greater Boston
area. Finally, the Interstate Commerce Commission value in 1958
nationally was $9,000 per mile and the State of Vermont paid the
Rutland Railroad $14,057 per mile in 1963 and $15,535 per mile
for 28 miles more in 1964.
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Because of the financial plight of the rail lines serving Massa-
chusetts, a tax predicated on earnings or net worth would yield
little or no return at the present time. In addition, statutory
changes would be necessary to implement this system due to the
uniform and proportional provisions contained in the constitution.

Present Rail Service in Massachusetts

Commuter Lines
Ten commuter lines presently serve Boston radiating to distan-

ces of 20 to 35 miles. The Boston and Maine Railroad operates
six of them, all under subsidy. Four are run by the Penn Central
Railroad, with three operating on a subsidized basis. The former
has indicated a willingness to continue for as long as subsidy agree-
ments are forthcoming. The latter is seeking to discontinue some
runs, the subsidy notwithstanding.

Interstate Lines
The Penn Central alone operates interstate passenger service.

Two main lines, one from Boston to Albany and the other from
Boston to Providence to New York City are in operation. One
other line from Springfield to New Haven is running but a re-
quest to eliminate through service to New York City is pending.

The three major lines serving Massachusetts have approximate-
ly 1,538 miles of main line with almost 1,120 miles used exclusively
for freight. The remaining 418 miles are used for both freight
and passenger service.

Not only in Massachusetts, but overall nationally there has been
a substantial decline in the miles of rail devoted to passenger
service. The Boston and Maine fell from 1,307 miles in 1953 to 211
miles in 1967, and in the same years the New York Central dropped
3,076 passenger miles. Service, too, is not as frequent nor as com-
fortable.

Abandonment Proceedings
Procedures for abandonment of service are governed by both

state and federal law, the Interstate Commerce Commission be-
ing the governing body at the federal level, the Department of
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Public Utilities at the state level. Possible legislation which would
withdraw the right-of-way tax exemption may induce increased
requests to abandon certain lines. The possible abandonment of
marginal freight lines and the effect it could have on local com-
merce also merits consideration.

Lastly, it may be necessary to establish certain provisions rela-
tive to service with respect to those rail lines that elected to ex-
tend passenger service so that token service only would not qualify
them for tax relief.

National Conditions
Railroad Traffic Nationally

In recent decades not only has passenger service declined on
American railroads but freight service as well. Automobiles have
attracted much of the short haul passenger traffic and airplanes
a substantial portion of the long haul traffic. Improved highways
and waterways which have given greater flexibility to long haul
trucking and marine transportation interests have siphoned off
much railroad freight business. Additionally, restrictions placed on
railroads relative to rates, routes, and commodities carried with-
out similar restrictions being made applicable to private and ex-
empt for hire carriers have placed the railroads in a poor com-
petitive position. Finally, the railroads allege that taxes on their
rights-of-way exceed by far user charges imposed on carriers that
use public facilities and have long sought fairer equalization.

A study, authorized by the U.S. Senate Committee in Interstate
and Foreign Commerce in 1961, concluded that repeal of the prop-
erty tax on railroad rights-of-way was necessary because it (1)
created tax inequality between interstate carriers, (2) was a
unique burden on rail and pipe lines, (3) assessing procedures
resulted in discrimination, and (4) abandonment would equalize
competitive opportunities.

A similar conclusion was reached in a 1944 study and transcripts
of 1969 congressional hearings indicate that this is still true today.

Since 1850, Congress has assisted railroads by land grants, con-
struction loans and federally guaranteed loans. Publicly owned

Federal Government Action
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transit systems have been aided recently by federal funds, granted
on a matching basis. Presently pending before Congress are three
measures that grant direct aid to private railroads.

One is a subsidy measure which would provide some $435,000,-
000 to assist in the formation of a nationwide system of passenger
trains. This proposal has gained the approval of the Senate Com-
mittee on Interstate Commerce,

The second proposal, already approved by the Senate, would
bar discrimination in the levying of property taxes.

Finally, a proposal for federal purchase of all railroad rights-of-
way is pending in committee.

Other States Developments

Ad valorem property taxation was the first tax imposed on
railroad property dating back to the mid 1820’s. As railroads grew
in magnitude and financial strength many different kinds of taxes
were levied against them. Generally based on receipts, these taxes
were variously titled as license, privilege, public utility, occupa-
tional, franchise or excise levies.

Property taxes were imposed on rights-of-way in all but five
states. And several additional states have recently granted at
least partial exemptions on this property in connection with gov-
ernmental efforts to continue passenger service. The most signifi-
cant changes have occurred in five states.

New York was one of the first states to make use of tax relief
measures as a means of preserving passenger service. Initially this
relief was extended only to those lines either in bankruptcy or op-
erating with slim profit margins. Later enactments granted up
to 80% relief from property taxes providing certain requirements
were met. Purchases of rail lines by public authorities or contract
operation of rail lines by these authorities resulted in total elimina-
tion of their property taxes. In most cases, in lieu payments were
provided by the state for lost local revenues.

Although Connecticut did not levy a property tax per se, its
gross receipts tax was just as burdensome. In 1961 this tax on
earnings was eliminated, the state assumed maintenance of rail-
road bridges and grade crossings and later agreed with New York
State to provide subsidized service between the two states.
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Rhode Island levied both a gross receipts tax and a local prop-
erty tax until 1961. Legislation at that time eliminated the gross
receipts tax and reduced property taxes by 50%.

Similarly, New Jersey eliminated all local property taxation of
rights-of-way in 1967 and reduced the levy substantially at the
state level. Finally, Pennsylvania virtually eliminated railroad
property taxation in the City of Philadelphia by granting the re-
gion authority to contract for commuter service.
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This report is required by legislative order, printed on the in-
side of the cover page of this document, House, No. 5632 which was
adopted by the House of Representatives on August 12, 1969, and
by the Senate, in concurrence, on August 13, 1969.

Representative Joseph B. Walsh of Boston, the sponsor of this
order, is concerned with what he considers to be special tax con-
siderations given to railroads operating in the Commonwealth.
Originally, he contends, the property tax exemptions on rights-of-
way were intended to keep passenger fares low, provide better
service especially for commuters and, coupled with the power of
eminent domain, act in the public interest for better mass trans-
portation facilities. However, since World War 11, not only has
passenger service declined but the railroads have petitioned for
abandonment of most passenger lines. Moreover, Representative
Walsh contends that, in these abandonment and/or curtailment
of service requests, railroad officials have cited the ever increas-
ing passenger deficits which were being borne by freight revenues.
Thus, as an inducement to railroads to maintain passenger traffic,
the Representative feels that a tax exemption on only those
rights-of-way used for passenger service should be accorded.
Lastly, the profits made on freight should be able to easily meet
property tax levies against rights-of-way used exclusively for
freight.

In the early part of the Nineteenth Century very few roadways
were in existence. The mode of travel was by horseback, foot or
horse drawn wagons. To encourage the development of a road
system, private corporations were granted the right to construct

OUrr fllnmmontw’altlf of ilaKaarljuaptts
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turnpikes so-called and to charge a toll for their use. The govern-
ment felt at that time that the public interest was best served in
this fashion and although certain concessions taxwise might be
made the overall gain was greater than the loss. This setting
served as a precedent for the later development of the railroad
right-of-way and its exemption from taxation.

Early Charters. Originally, railroad statutes provided that the
railroad corporation would provide the way and tracks and users
would travel in their own vehicles as they did on turnpikes. Il-
lustrative of this are several provisions contained in the Act which
empowered the Boston and Lowell Rail-road Corporation (sic)
to locate, construct and finally complete a railroad (Acts of 1830,
C. 4). In addition to the authority granted to lay out the road at
least four rods wide and to take additional land for embankments,
stone, gravel and security under section 1, sections 5 and 6 of that
statute further empowered the corporation to:

(1) levy a toll on all passengers and property conveyed or trans-
ported on the road,

(2) determine the type of wheels and carriages to be used,
(3) establish weight limits, and
(4) erect toll houses, appoint toll gatherers and demand payment

of toll.

Any person complying with the established rules and regulations
had access to theroad.

By 1835, however, the statutes no longer contained provisions
as to “type of wheels” or “form of carriages,” but instead sub-
stituted a proviso that “said road may be used by any persons
who comply with such rules and regulations (as may be estab-
lished).”1 Thus, the railroad lines could operate their own rolling
stock and charge fares or tolls as they determined.

Later amendments granted the Commonwealth the right to
purchase the rail lines after 20 years of operation (R.S. 1836, C. 39,
s. 84); establish the basic management setup (Acts of 1831, c.
72); fix leasing rates of other rail lines (Acts of 1838, c. 99); and
authorize the general purchase of land (Acts of 1836, c. 39).

Other provisions of early laws provided for the pledge of the

1 Massachusetts Law Quarterly, June 1967, p. 187.
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Commonwealth’s credit for the payment of notes, the setting ot
deadlines for the construction of railroads and the determination
of sales prices for railroads. And almost every statute guaranteed
the stockholders a return of six to ten percent on their capital
invested.

These enactments brought about a proliferation of railroad
companies in the Nineteenth Century and the intense competition
stirred the need for mergers, consolidations and lease agreements
so that an integrated, profitable, through rail system could be de-
veloped. Thus, the principal railroad corporations that are known
today came into being. For example, the Boston and Albany sys-
tem developed from some 13 different rail lines, the Old Colony
from 27 railroads, the New Haven from 32 systems, including the
Old Colony, and the Boston and Maine from 33 rail lines, including
the original Boston and Lowell.

In Massachusetts, local property taxes are levied on railroad
operating and non-operating properties which are not located on
the railroad right-of-way, and on structures located on their right-
of-way which have been leased to others for non- railroad uses.
The right-of-way itself to a width of five rods (82% feet), plus all
operating properties to the extent that they occupy space on the
five-rod right-of-way, are exempt from local property taxation.

The tax-exempt status of the railroad right-of-way and certain
other railroad realty derives primarily from judicial opinions,
and indirectly from interpretations of specific statutory provisions.
The key judicial decision governing such exemptions is Town of
Worcester v. Western Rail Road Corporation which was decided
by the Supreme Judicial Court in 1842 (4 Metcalf 564) and has
been elaborated upon in later court findings. In this case, the
Town of Worcester sought to overturn an abatement by the Wor-
cester County Commissioners of real estate taxes levied by the
Town on buildings located on the railroad’s right-of-way and
used in railroad operations. The Supreme Judicial Court sustained
the County Commissioners on the grounds that (1) the railroad
right-of-way was a public easement for the railroad operating
facilities, and (2) these facilities were public works. The Court
reasoned that:

. . it is manifest that the establishment of that great thorough-

A Bureau report, Senate, No. 535 of 1961, titled State Tax and
Other Relief for Commuter Railroads, describes the legal status
of the right-of-way exemption in the following terms:

Legal Status of Exemption
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fare is regarded as a public work, established by public authority,
intended for the public use and benefit, the use of which is secured
to the whole community, and constitutes therefore, like a canal,
turnpike or highway, a public easement. The only principle, on
which the legislature could have authorized the taking of private
property for its construction, without the owner’s consent, is,
that it was for the public use ... It is true, that the real and
personal property, necessary to the establishment and manage-
ment of the rail road, is vested in the corporation; but it is in
trust for the public. The company have not the general power of
disposal, incident to the absolute right of property; they are ob-
liged to use it in a particular manner, and for the accomplish-
ment of a well-defined public object; they are required to render
frequent accounts of their management of this property, to the
agents of the public; and they are bound ultimately to surrender
it to the public at a price and upon terms established.

“Treating the rail road as a public easement, the works erected
by the corporation as public works intended for public use, we
consider it well established that, to some extent at least, the
works, necessarily incident to such public easement, are public
works, and as such exempt from taxation ...

“The court are therefore of opinion, that this rail road corpora-
tion are not liable to taxation, for the land of the width of five
rods, located for the road, nor for any buildings or structures
erected thereon, so that they be reasonably incident to the sup-
port of the rail road, or to its proper and convenient use of the
carriage of passengers and the transportation of commodities;
and that this includes engine and car houses, depots for the ac-
commodation of passengers, and warehouses for the convenient
reception, preservation and delivery of merchandise, and all goods
and articles carried on the road .

.

The five-rod width above cited was specified in the special stat-
ute incorporating the Western Rail Road Company and defining
its corporate rights, powers and duties. For the most part this
five-rod practice was followed in other special statutes incorpor-
ating railroads and has carried over into standard provision of the
General Laws, such as those authorizing eminent domain pro-
ceedings for the purpose of acquiring a right-of-way for a rail-
road (G.L. c. 160, ss. 80-86).

The exemption of the right-of-way from local real estate taxes
is supported by implication in two provisions of the General Laws.
The first of these authorizes local governments to impose property
taxes on real estate in the locality which a corporation other
than a railroad has acquired by eminent domain or has pur-
chased when it could so acquire the same (G.L. c. 59, s. 3B). The
second statute specifies that

“Land, outside the location of a railroad five rods in width,
taken or purchased for railroad, depot or station purposes shall
not be exempt from taxation.” (G.L. c. 160, s. 87).



SENATE —No. 1429.1970.] 19

I

#

Further tax exemption lor railroad property have resulted by
implication from other provisions of Chapter 59 of the General
Laws. That chapter lists in a complicated system of double nega-
tives the types of corporation property which local governments
may subject to property taxation (G.L. c. 59, s. 5, clause 16). The
omission of railroad rolling stock from the list, and the above
ruling of the Supreme Judicial Court in the Worcester Case, have
been interpreted by the State Department of Corporations and
Taxation and by local assessors to mean that railroad rolling
stock may not be taxed locally. However, this exemption is not
deemed to extend to motor vehicles owned by railroads and op-
erated by them over public streets and highways.

Accordingly, Massachusetts state and local tax officials con-
sider the three following types of railroad property to be exempt
from local property taxes:

(1) The railroad right-of-way for a width of five rods (82%
feet).

(2) All stations, warehouses, car barns, engine houses, and
other structures and facilities or parts thereof located on
the five-rod right-of-way which are owned, occupied and used
by the railroad in connection with its train operations.

(3) Spur tracks located on the right-of-way, within the five-rod
width.

On the other hand, the five following classes of property are
deemed taxable locally;

(1) So much of the right-of-way as is in excess of the basic five
rods width, unless exempted by special law.

(2) All structures, facilities and trackage located outside the
exempted five-rod width of the right-of-way.

(3) Structures located partly on and partly off the exempted
right-of-way to the extent that they are off the right-of-way.

(4) Buildings, structures and facilities located on the exempted
right-of-way, if they are leased to others for non-railroad
uses.

(5) Motor vehicles used on the public highways.

Since the mid 1950’s legislative commissions, private research
groups, individual legislators and economists, alarmed at the de-
clining railroad service, have made varied proposals to revitalize
railroads generally, with special emphasis on passenger service.

Studies. In 1959 the Mass Transportation Commission was estab-
lished by legislative act (C. 416). Its purpose was to investigate
avenues that could be helpful in either maintaining existing serv-
ices or instituting new services where economically feasible. The

Past Studies and Proposals
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Commission’s report in 1961 stressed the need for basic revisions
in the national policy on transportation, substantial federal aid,
cooperation on the part of railroad management and united efforts
by the states and local governments concerned.

In addition, the Commission discussed several approaches to
preserve passenger service on New England rail lines.1 These in-
cluded state assumption of (1) the real estate tax burden of the
railroads according to various formulae, (2) the costs of main-
taining highway bridges over railroads, and (3) maintenance ex-
penses of all public railroad crossings. However the Commission
abstained from any positive recommendations in these areas.

Earlier in January of 1961, the Greater Boston Chamber of
Commerce had recommended the above as possible solutions, and
further favored the exemption of at least fifty percent of all pre-
sently assessed real property taxes on the basis of precedents
established in the neighboring states.

Another report in 1965 concluded that “permanent and sub-
stantial tax concessions appear to be necessary if essential freight
and passengers services are to be preserved in Southern New Eng-
land and in the region as a whole.”2

In 1959 the Brookings Institute recommended that some fonn
of property tax remission either by federal or state reimburse-
ment or local exemption was vital for continued rail passenger
service. 3 Again in 1966, that organization, while noting that new
transportation technology was a factor in the decline of the rail-
roads, nonetheless stressed that the property tax may have hast-
ened this decline.

1961 Tax Relief Act. Faced with a railroad crisis in 1961, the
Legislature enacted Chapter 464. This statute was designed to
provide sufficient tax relief so that the New Haven Railroad in
particular could continue both local commuter and interstate
passenger service. Similar legislation was passed by the states of
Connecticut, New York and Rhode Island.

1 Mass Transportation Commission, Special Report, House, No. 3110, 1961,
67pp. printed.

2 Martin L. Lindahl, New England Railroads, New England Economic Re-
search Council, Boston, 1965, p. 168.

3 Brookings Institute, Railroad Transportation & Public Policy, 1959, p. 431
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The law authorized a 60% tax exemption on all property devoted
to railroad use for the years 1961, 1962 and 1963 provided the
following conditions were met:

(1) Income of corporation was less than $25,000.
(2) Adequate rolling stock was available.
(3) Fares were reasonable and frequency of service satisfactory.
(4) Capital expenditures were made for the improvement of prop-

erty.
(5) The books of the railroad were available for inspection.
(6) Commuter service was maintained at the current level.
(7) No employee was furloughed except for just cause and after

a court hearing.

High hopes were expressed that this legislation would at least pro-
vide temporary relief for the alleged financial plight of the rail-
roads. However, no railroad took advantage of this statute. Evi-
dently the final qualification relative to employment was unac-
ceptable.

Although not a tax relief program specifically, a proposal in
1960 offered by Representative Walter Burke of Natick called for
the revocation of freight rights if carriers abandoned or substan-
tially reduced passenger service (House, No. 168). This proposal
received but scant support.

Subsidy Programs. Almost a dozen subsidy programs involving
state funds have been approved for Massachusetts passenger rail-
roads in recent years. In 1958, the New Haven Railroad received
$900,000 to continue passenger service for one year on its Old
Colony lines to the South Shore. It was not renewed but subse-
quently the Commonwealth purchased the right of way and the
South Shore Rapid Transit extension is now under construction.

Since 1966, almost $1 million in subsidies have been paid to
maintain service from Boston and Springfield to New York City.
The initial appropriation of $250,000 was approved in January
of 1966. Subsequently, appropriations of $150,000 were granted
in August of 1966 and 1967 and in January and July of 1968.

Finally, through contractual agreements with the Massachusetts
Bay Transportation Authority (MBTA) the sum of $4,500,000
was provided in 1967 and 1968 and $4,860,000 in 1969 to continue
six Boston and Maine and three Penn Central commuter lines to
Boston. Cigarette tax receipts have underwritten 90% of these
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subsidies with the remaining 10% of the cost being assessed on
the 79 member communities in the MBTA district. This 10% is
apportioned by basing 25% of it on a commuter count and 75% on
a boarding count.

The MBTA was required by statute to report by January 31,
1969 on at least three alternative programs for continuation of
public transportation in areas presently served under their con-
tractual agreements (Acts of 1968, c. 728, s. 7). In response to
this directive, the Authority recommended that a special fund be
established under the three plans for the purchase of essential
rights-of-way. 1 Plans A and C assume that a long term contract
can be negotiated with the Boston and Maine to provide commut-
er service at a similar level as now. Also assumed is the Penn
Central’s unwillingness to enter into agreements for a subsidy
based on avoidable costs but with the hope that the Penn Central’s
petitions to discontinue commuter service to Framingham, Sharon
and Canton will be denied. Plan B is an express bus service on
routes presently operated by the railroads.

These recommended programs would be funded by an increase
in the auto excise tax of $l5 by 1973. As an alternative a three
and one-half cent increase per pack of cigarettes was offered. How-
ever, each plan projects a deficit of from 2.3 million to 5.6 million
dollars. The Authority’s study contained no recommendation rel-
ative to the imposition of property taxes on rights-of-way used
only for freight.

Finally, a 1970 proposal by Representative David C. Aheam
called for the establishment of a Penn Central Commuter District
in order to make the railroad eligible for Federal grants for new
commuter equipment (House, No. 4159). The costs of this district
would be borne by the member communities in proportion to their
population. However, an adverse report by the legislative Com-
mittee on Transportation was accepted by the House of Repre-
sentatives on March 25,1970.

The proposal under study is moving opposite to enactments
and proposals over the last decade, in that it would impose a new
tax on railroad operations in the commonwealth.

1 Report of the MBTA relative to Mass Transportation Within the
Commonwealth (S. 1270, 1969).
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The following text explains the various methods used to evalu-
ate the worth of public utility property and their application to
Massachusetts assessment procedures. The present status of rail
passenger service in Massachusetts and a brief outline of the finan-
cial status of the lines operating in the state are discussed. Fin-
ally, the effect of the withdrawal of the current real property tax
exemption is considered.

In Massachusetts local assessors are responsible for placing a
value on all property within their communities and this valuation
is the basis for the assessment and collection of local property
taxes. The proposal under study makes no provision for any change
in this procedure.

This method is dissimilar to the procedures in the vast majority
of states, wherein a state agency is charged with the assessment
of public utility property. This central assessment, so-called, is
employed because public utility property usually extends beyond
the borders of individual taxing jurisdictions and because of its
complicated nature. In addition, central assessment is preferred
because it appears to be more accurate and administratively simp-
ler to assign value especially since the property extends across
town, city, county and state lines. Moreover, this total unit ap-
praisal can include factors such as obsolescence and going concern
value whereas local fractional assessment usually does not. How-
ever, despite the apparent advantages of central assessment over
local assessment, those states, such as Massachusetts, which em-
ploy local assessment are not likely to change because of resist-
ance of local governments to the probable surrender of large tax
revenues to the state.

The basic principle in the taxation of property is the concept
of value. A leading United States Supreme Court decision written

CHAPTER 11.

RAILROAD RIGHTS-OF-WAY, VALUE AND USE

Central Assessment

Determination of Value
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by Justice Harlan serves as a guideline even today in determining
fair value {Smyth v. Ames 171 U.S. 361 1898). The factors it
cited for consideration are:

(1) Original cost of construction;
(2) Cost of improvements;
(3) Market value of stocks and bonds;
(4) Present as compared to original cost of construction; and
(5) Probable earning capacity.

Although different methods are employed by the various states
to determine value, the principle of ad valorem taxation rests on
market value. Because market prices for any utility system are
practically non-existent, appraisers must turn to other evidence of
value to estimate what property might sell for on a competitive
market. Primary indicators of value are (a) capitalized earnings,
(b) market prices of stock and debt and (c) original and reproduc-
tion cost less depreciation.

This approach, used by most states, is based on the premise that
property is worth what it will earn. Because future earnings are
a matter of prediction, past earning records are useful to the as-
sessor as evidence of future income. The two problems existent
under this approach are (a) the sum to be capitalized and (b)
the rate at which to capitalize.

In determining the sum to be capitalized, the railroad appraiser
generally begins with the amount of revenue remaining after pay-
ing operating expenses, debt interest and stock dividends excluded.
Adjustments are then made to this figure to more accurately re-
flect present circumstances. These adjustments may include, for
example, a change in management whereby future earning pros-
pects are improved, provisions for maintenance of rail lines in re-
ceivership, or losses arising from retirement of property not fully
depreciated on the books.

Although most states generally use a capitalization rate of 6%,
the choice of a rate is extremely difficult. For instance, the rate of
capitalization applied to income payable to bondholders, equip-

Capitalized Earnings
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merit trust certificate holders or preferred stockholders varies
considerably from that which would be applied to current liabil-
ities such as payroll, insurance or fuel, and even more so with re-
lation to the capitalization rate for earnings available for common
stock.

Lastly, because value under this approach is predicated on the
present worth of anticipated income, this anticipated income must
be discounted in accordance with the distance in time by which
it is removed. In other words, a particular rate of capitalization
loses relevance with the years and should be recomputed periodic-
ally on the basis of current data.

Next to capitalization of earnings, the market value of stock and
debt has widest acceptance as an index of value in the determina-
tion of a carrier system value. The theory of this approach was
set forth by theSupreme Court as follows:

. . . when you have ascertained the current cash value of the
whole funded debt, and the current cash value of the entire num-
ber of shares, you have by the action of those who above all
others can best estimate it ascertained the true value of the road,
all its property, its capitalized stock and its franchises; for these
are all represented by the value of its bonded debt and the shares
of its capital stock.l

In practice, many assessors of public utility corporations seek
to appraise only the assets and not the liabilities. Tax administra-
tors, however, contend that the correct approach under this me-
thod of ascertaining value requires the inclusion of all valuable
claims against the assets whether they be funded or unfunded,
contingent or fixed, legal or equitable. Close examination of the
corporations’ liabilities is necessary to give a more precise mean-
ing to the value of its assets. Generally this is done by finding the
market value of the items on the liability side of the balance sheet
and by making a reasonable estimate of the market value of the
remaining items. The total market value of the liabilities and net
worth is then respectable evidence of the value of the assets.

One controversial aspect in this approach is the period over

Stock and Debt

1 State Railroad Tax Cases, 92 U.S. 575, 605 (1875).
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which security values are to be averaged. Although spot prices
best reflect the value of assets on particular dates when securities
are actively traded, a three to five year average of prices is al-
most universally used in order to level off peaks and valleys in
those prices. Railroad assessors level criticism at this system con-
tending that speculation on market trends, business booms and de-
pressions, inexactness in attributing value to blocks of shares
owned and securities not actively traded have a tendency to give
an unrealistic picture of the value of the underlying assets of a
carrier system. Proponents of this method claim, however, its one
great strength is that it is the only way that the assessor can ob-
jectively give consideration to the prospective earnings of a cor-
poration.

Much of the cost of railroad properties was incurred long ago
and the investment in them appears incapable of earning the re-
turns anticipated when they were made. Although it is generally
conceded that original cost is good evidence of value when a prop-
erty is constructed, as time passes it loses relevance due to prop-
erty deterioration and obsolescence caused by changing styles, new
techniques and changes in economic environment which are not
easily measurable. Additionally, price level changes may undermine
original cost as evidence of true value such as a road constructed
when prices were more favorable.

Reproduction cost, like original cost, although similarly reduced
by depreciation and obsolescence, is generally regarded as more
reliable evidence of value than original cost because it is more re-
sponsive to changing price levels. The committee on Unit Valua-
tion of the National Association of Tax Administrators commented
on the reliability of reproduction cost as follows:

Original Cost

The reliability of reproduction cost as an evidence of value is
greatest with respect to the assets of a firm which is actively
investing and reinvesting in its plant and equipment and which
carries on its operation in a competitive setting. In the sphere
of regulated enterprise, characterized by administrative fixing of
prices and the imposition of limitations upon entry into the in-
dustry and withdrawal from it, the going or commercial value of
a given firm’s investment may or may not bear a close relation-
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ship to current reproduction cost. *** rather than reject repro-
duction cost altogether, because it embodies obsolescence that
cannot be “measured”, the prudent assessor will evaluate it
carefully, mindful that its pertinence may be greater in one case
than another and that an adjustment here or a restatement there
may turn up a useful and meaningful evidence of value. l

Although railroad tax representatives and many private ap-
praisers downgrade cost as evidence of value, many tax administra-
tors rely on it to a certain extent because it usually results in a
higher assessment figure than current cash value for railroads.
This higher full value in turn appears to produce a lower equalized
assessment ratio.

Virtually all experts who assess property at the local level use
this system. The sources of their data are the road’s own book
value, information compiled by the Interstate Commerce Commis-
sion under the Valuation Act of 1913 and, where available, state
compiled engineering appraisals.

Although not regarded as a method for assessment, one great
influence in fixing value is “last year’s assessment”. The result of
this reliance on prior assessment is usually an appraisal that is
way out of line with current values. A variety of causes may ex-
ist for this practice, including the employment status of assessors.
Few assessors have tenure in office, being either elected for a term
of years or appointed by the administrative head of a city to
serve at his pleasure.

Another reason that could be significant is an obligation as-
sessors probably feel to maintain stable assessments in the face
of fluctuating market values. Finally, the compulsion to maintain
stable values may be stronger in those areas where property is
taxable by local governments which have no other major source
of tax revenue and whose long term expenditures are based on
revenues from the property tax.

Prior Assessment

1 National Transportation Policy, Preliminary Draft of a report prepared
for the Committee on Interstate and Foreign Commerce, U.S. Senate,
87th Congress, Ist Session, January 3, 1961, p. 479.
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Assessors Judgement
The formulae described for arriving at value are not considered

hard and fast. Other factors, especially with regard to railroad
rights-of-way, such as grades, turns, and exact location of the
right-of-way must be left to the informed judgement of the as-
sessor. The valuation methods generally are designed to assist
the assessor in exercising his judgement more expertly.

As evidence of this exercise of judgement one court finding
concluded:

“In determining the amount of the assessment the Board was
not bound by any formula, rule, or method but for guidance to
right judgment it was free to consider all pertinent facts, esti-
mates and forecasts and to give them such weight as reasonably
they might be determined to have.”1

The position of many assessors who feel market value should
be the prime consideration for assessment rather than earnings or
system value was probably best expressed by a New Jersey State
Tax Commissioner:

“If a railroad system chooses to use valuable New York Harbor
property as its terminal that property is surely taxable at no less
a sum than would be the case if someone else were the owner
and it is immaterial whether or not the particular railroad owning
the terminal is earning its operational expenses.” 2

In three other cases involving railroad tax assessments, the
Court held that applying a multiplier or conversion factor to in-
crease the value of railroad property was “unlawful, discrimina-
tory and capricious”. Basically, it found that because of state con-
stitutional requirements for uniform and proportionate assess-
ment all property, including that of railroads, must be assessed
on an identical basis. In conclusion, it held that the assessment

“appropriates the property of the applicant without due process
of law, denies the equal protection of the law and takes the
property for public use without compensation in violation of
provisions of the State constitution.” 3

1 Great Northern Railroad Co. v. Weeks 297 U.S. 135, (1936).
2 J.H. Thayer Martin, New Jersey State Tax Commissioner, Proceedings

of the National Tax Association, 1938.
3 Chicago, Burlington and Quincy R.R. Co. v. State Board of Equalization

of the State of Nebraska, 101 N.W. 2d. 856 (1960); Chicago and North-
western R.R. Co. v. same, 101 N.W. 2d. 873 (1960); Union Pacific R.R.
Co. v. same, 101 N.W. 2d 892 (1960).
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Although central assessment does not exist in Massachusetts,
its application in other states is worthy of note. If the capitalized
earnings or stock and debt method is used to appraise railroad
property or is a factor in determining assessment, it becomes nec-
essary to allocate to the specific state its proportion of such sys-
temwide value. This apportionment is necessary because assessors
are directed by state law to assess only such property as is located
within their assessing jurisdiction. Several techniques have been
developed by tax experts which result in some measure of equity.
Because state laws seldom prescribe the allocation methods to be
used, judgement rather than predetermined standards are gener-
ally used. This frequently results in the selection of those tech-
niques most advantageous to an individual state. It is not uncom-
mon, therefore, for the sum of the values apportioned to each
state to exceed by far the systemwide value.

One method of allocation is based on ton miles and passenger
miles. Because railroad records are kept in this manner, the
value can be apportioned exactly to state lines. However, when
earnings are linked to this method a distortion in the tax picture
is created.

Gross earnings is the most widely used factor. The allocation is
based on two items, (1) the total freight and passenger revenues
carried intra state, and (2) a rated portion of the revenues from
inter state movements. Conversely, net earnings are not usually
used because the complexity of railroad operations makes it vir-
tually impossible to allocate net earnings within a state equitably.

Other methods used but not in as great a degree as ton miles
or gross earnings are car mileage, transportation train mile, miles
operated and the ratio the Interstate Commerce Commission (ICC)
appraisal in each state bears to the ICC system appraisal.

Local Allocation. Allocation among local jurisdictions in states
with central assessment vary greatly. They range from the sim-
ple formula of using the percent of mileage in each jurisdiction
as it bears to the total mileage to a complicated formula based
on every structure, weights of rails, spacing of ties and amount
of ballast. The State Legislature usually etablishes the formula.

Allocation of System Value
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All property subject to taxation in Massachusetts because of
constitutional requirements must be assessed in a uniform and
proportional manner. 1 Reasonable exemptions are permitted by
statute when they are for the public good or convenience.

As discussed in Chapter I, railroad rights-of-way to a width of
five rods are totally exempted, in similar fashion to churches,
educational institutions, charitable organizations and state or
municipally owned property. Assessors are required, however, des-
pite total exemption provisions to assess and place a value on all
property within their assessing jurisdiction. In addition, they are
required to show the whole amount of exempted property in an
annual statement filed with the State Tax Commission (G.L. c. 59,
s. 86).

A study of recent returns filed by the assessors indicates that
very few municipalities include in their returns the value of rights-
of-way. Those few that do appear to use obsolete figures. This is
in contrast to the detailed breakdown that is given on town and
city owned property and church property. Although the value
placed on them at this time would have no effect on local tax
revenues because of their exempt status, the omission of this value
from their annual reports precludes any valid projections of the
current assessed value of rights-of-way in the Commonwealth as
determined by local boards of assessors.

Value of Right-of-Way
Because of the foregoing it is extremely difficult to estimate

the value of these rights-of-way. As of 1958, the ICC valuation
on land and rights of Class I railroads was $1,959,387,000 and
there were over 200,000 miles of road. This indicates an average
value of approximately $9,000 per mile. However, the average
value placed on the roadways by the railroad corporations them-
selves shows a book value of over ten times this amount. Addi-
tionally, in a report filed by the Massachusetts Bay Transporta-
tion Authority in March 1969, a request of $150,000,000 was made
to purchase “essential rights-of-way”. Thus, estimate of value by
that agency is higher than either the ICC or the railroads them-

Massachusetts Assessment

1 Art. IV, s. 1, c. 1, part the Second.
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selves. Lastly, the purchase price established for the Old Colony
line in 1960 of the New Haven was $1,159 million, reflecting a
value of about $lOO,OOO per mile. Conversely, in late 1963 the
State of Vermont purchased 131 miles of the abandoned Rutland
Railroad for $14,057 per mile and in 1964 purchased 28 more miles
of this roadway for $15,535 per mile.

Thus, because of the lack of assessment figures and the varying
values found from other sources, fixing the taxable value of the
right-of-way is at best speculative.

As an indication of value however, the figures in the following
table were derived from the balance sheets of the various rail
lines as they appear in Moody’s Transportation Manual (1967).

Mass. Avg. Value
Company Mileage per mile Total Value Freight Value

Boston & Maine 604.10 $ 99,599 $ 60,167,756 $ 41,631,409
Penn Central 878.92 103,643 91,093,906 67,024,902103,643 91,093,906 67,024,902
Central Vermont 54.86 82,976 4,552,063 4,552,063

Total 1,537.88 $101,252 $155,813,725 $113,208,373

The average tax rate in Massachusetts in 1968 was $68.78 per
thousand dollars’ valuation. By applying this to the value of freight
trackage above, new revenue would approximate $7.8 million. Its
application to the total value of rights-of-way amounts to revenue
of approximately $10.7 million.

In addition to this amount a saving of about $5.5 million now
paid out in subsidies for retention of certain passenger service
could accrue to the Commonwealth if all passenger service were
abandoned.

Special statutory changes would be necessary to implement the
capitalized earnings approach or the stock and debt method of
property taxation in Massachusetts. The uniformity clause in the
Constitution precludes action without legislation. Nonetheless, the
present financial condition of the New England carriers would
yield little or no return under either of the above approaches.

Table 1. Approximate Values of Roadbed

Other Approaches
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For example, the Boston and Maine railroad has operated at
a deficit for the last twelve years. At the present time, a petition
is pending in the federal court calling for the reorganization of the
corporation on the grounds that the rail line is deeply in debt and
unable to pay current obligations.l Specifically, the petition claims
default on a 1.3 million dollar interest payment on February 1,
1970 and inability to pay $75 million due July 1, 1970 for princi-
pal and interest on first and second mortgage bonds. Additionally,
some $5.4 million is scheduled for payment in 1970 on govern-
ment guaranteed loans and property and equipment taxes. Total
indebtedness of the line according to the ICC is almost $ll7 mil-
lion.

The other two major rail lines are experiencing similar diffi-
culties. Penn Central suffered a $104.8 million passenger deficit
in 1969 and an overall deficit of $56.3 million. Central Vermont in
1967 reported a deficit of over $1.5 million.

Probably the principal reason for the deficit operations and in-
ability to meet even current obligations is the decline in revenues.
The following table indicates this decline.

Table 2. General Revenues of New England

Railroads, Selected Years
(IN MILLIONS)

Railroad 1967 1960 1950 Peak
Boston and Maine $62 $67 $B6 $94 (1948)
New Haven 120 134 151 182 (1944)
New York Central 636 674 759 825 (1953)
Central Vermont 8 9.5> 11.l2 11.7 (1953)
Maine Central 23.8 23.9 23.9 24.9 (1958)

1 1961.
2 1952.

Source: Moody’s Transportation Manual, 1959, 1967.

Because freight revenues are the backbone of a railroad’s finan-
cial strength, the decline in these revenues has been a significant
factor in carriers’ attempts to eliminate alleged deficit passenger

i Boston Daily Globe, March 13, 1970.
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operations. Insofar as the railroad corporations ability to pay
real property taxes on rights-of-way is concerned, the following
table shows freight revenues for recent selected years.

Table 3. Freight Revenue of New England Railroads
(in millions)

Railroad 1967 1961 1955
Boston and Maine $ 52.5 $ 56.1 $ 66.3
New Haven 62.1 67.3 89.4
N. Y. Central 512.3 458.7 569.3
Central Vermont 7.7 8.2 9.4
Maine Central 23.3 21.4 22.0

Source: Moody’s Transportation Manual, 1967, 1959.

The two principal passenger carriers in New England were the
Boston and Maine and the New Haven Railroads. As the tables in-
dicated, these lines suffered the greatest decline in freight revenues.

The 1969 report of the Massachusetts Bay Transportation Au-
thority described suburban commuter service then in operation
(Senate, No. 1270). There are ten lines radiating to distances of
20 to 35 miles from Boston. The Boston and Maine Railroad op-
erates six of these lines in the Northeast, Northern and North-
west Corridors, all subsidized. The Penn Central System runs three
lines in the Southwest Corridor under a subsidy. The tenth line,
operated by Penn Central to the West, is not subsidized.

The subsidy is designed to absorb the actual cost of the service,
less revenues. Revenues from the cigarette tax absorb 90% of
the cost of this subsidy. Of the remaining 10%, one quarter is
borne by all cities and towns in the district based upon percent of
commuters. The remaining three quarters is absorbed by the
cities and towns actually serviced by the rail lines and this is al-
located on the basis of boarding count. 1 The MBTA anticipates that
a total of $5.4 million subsidy will be necessary to continue this
service until July 31,1971.

Other passenger routes, all conducted by the Penn Central sys-

1 Chapter 727, Acts of 1968.

Passenger Service in Massachusetts
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tern are (a) Boston-Providence-New York City; (b) Boston-Spring-
field-Albany; and (c) Springfield-Hartford-New Haven. The first
named has been subsidized since 1966 and negotiations are under-
way to determine whether a subsidy will be granted this year.

The subsidized passenger service is routed over 186.11 miles
out of a total of 604.10 operated by the Boston & Maine in the
state. 1 The Penn Central operates 878.92 miles of lines of which
232.23 miles are used in passenger service. Of this, 70.43 miles
are subsidized. Central Vermont operates 54.86 miles of track
used exclusively for freight. This represents a total mileage of
1537.88, with 1119.54 miles used for freight only.2

Finally, the Boston-Providence-New York City line is presently
being studied by the federal government for use in the planned
Northeast Corridor high speed train project. When and if imple-
mented this line will run from Boston to Washington, D.C.

Although the railroads seem receptive to negotiated subsidy
agreements to maintain certain passenger service, they contend
that it is unfair to ask stockholders and freight shippers to under-
write passenger losses. Presently pending before the ICC is a re-
quest of the Penn Central to discontinue some 34 intercity trains,
two of which operate between Pittsfield, Springfield and Boston.
Officials of the Penn Central stress that a 104.8 million loss in 1969
passenger operations left it with an overall deficit of 56.3 million.
In other words, other aspects of its operation showed a 48.5 mil-
lion profit. Although not official, one legislative leader claims that
Penn Central plans on abandoning all its commuter runs by Aug-
ust 1, 1970, the subsidy notwithstanding. This would leave Penn
Central with only the Boston-Providence-New York City passenger
run and the run from Springfield to New York City. Presently
eight trains provide through service on this line but Penn Cen-
tral has petitioned to reduce this service to four trains with con-
nections in Hartford and/or New Haven for New York.

The Boston and Maine on the other hand runs only commuter
service and all of it is subsidized. This service will be continued as
long as an equitable subsidy program is in force.

1 These figures from MBTA B&M claims 173.25 miles passenger, 587.19
overall.

2 Central Vermont verified, Penn Central not verified.
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The problem of rail service in New England is even more acute
than the national picture, especially in Massachusetts, Connecti-
cut and Rhode Island. A greater portion of total business was in
the passenger area than in the rest of the nation, thus reducing
overall the profits that could accrue to the various rail lines. In
addition, the balance of incoming and outgoing freight experienced
in most of the nation did not occur in New England. As a result,
freight revenues were not as easily able to offset passenger oper-
ation deficits.

Different views prevail on the importance of retaining rail pas-
senger service. Proponents contend that it is essential to national
defense, for the lower income and elderly groups and for the relief
of congestion in urban areas. On the other hand, opponents claim
that other modes of transportation have supplanted rail service,
that people use trains only as a last resort and that the minimal
volume carried by rail lines does not warrant the expenditure of
public funds. Finally, opponents claim that the railroads will con-
tinue to run freight and thus would be available in time of national
emergency whether they continued in the passenger business or
not.

In conjunction with the proposition that a tax levy on rights-of-
way not used for passenger service would induce the rail lines to
provide more passenger service in order to save on taxes, other
factors, such as levels of service, fares and condition of equip-
ment, have bearing on the continuance of adequate rail passenger
service.

As an example generally of the decline in passenger miles oper-
ated, the following table on page 36 presents data relative to the
Boston and Maine Railroad.

The New York Central Railroad shows a similar pattern, drop-
ping from 10,716 average miles operated in 1953 to 9,696 miles in
1967; freight mileage in the same period showed a slight decline
from 10,667 to 9,627 and passenger mileage was halved from 5,863
to 2,787.

Not only has the total mileage devoted to passenger service de-
creased but on those lines still in operation, the service is not as
frequent and in many instances not as comfortable as before.

New England Operations.
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Table 4. Boston and Maine Trackage

Average
Year Mileage Freight Passenger
1953 1,679 1,668 1,307
1959 1,567 1,556 960
1960 1,556 1,549 814
1961 1,553 1,546 744
1962 1,541 1,535 614
1963 1,531 1,525 614
1964 1,529 1,523 608
1965 1,528 1,522 494
1966 1,529 1,523 332
1967 1,529 1,522 211

The procedures to abandon rail service are governed by both
federal and state law. And intrastate and interstate service are
treated differently in abandonment and/or curtailment of service
proceedings.

Relative to interstate passenger traffic a railroad can by-pass
state regulatory agencies by filing a notice of abandonment with
the Interstate Commerce Commission (49 USC 13a). If the com-
mission elects not to investigate the request, the railroad can
automatically discontinue the service. If the commission decides
to conduct an inquiry four months are allowed for study. At this
point if the service in question is determined to place an undue
burden on the carrier in its interstate operations, then the ICC
may grant the discontinuance.

With respect to intrastate service, by following procedures sim-
ilar to the above, the ICC can permit discontinuance. However,
the carrier in this instance must first petition the state regulatory
agency for the requested changes. Upon an adverse decision or
lack of a decision, the carrier then has recourse to the ICC. And
for the same reason cited above the ICC can grant the request.

Massachusetts law requires the written approval of the Depart-
ment of Public Utilities after a public hearing on any request for
abandonment of passenger lines (G.L. c. 160, s. 128A).

Possible legislation to tax only those rights-of-way used for
freight appears to give to the railroad corporation the option to
pay the tax and abandon passenger service completely or to ex-

Abandonment Proceedings
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pand passenger service and be exempt. It is reasonable to assume
that the railways would select the avenue which involved the
least expense. In conjunction with this, the railroad’s attitude
towards marginal, little used branch freight lines and the effect of
their abandonment on business and commerce in those areas merits
consideration.

Almost every governmental program that has been adopted to'
assist rail passenger service, be it a tax relief or subsidy agree-
ment, has contained provisions establishing minimal acceptable
standards of services. These provisions were included so that the
beneficiaries of the aid would be not only the railroads but the
travelling public as well.

In general, basic standards were set for the type of equipment
to be used on specific runs, the sanitary conditions of the equip-
ment and the sanitary facilities contained therein.

Additionally, on-time operation and frequent scheduling in order
to attain maximum use were prescribed. Lastly, the fare structure
established was made competitive with other modes of transport.
It would seem appropriate therefore and in keeping with the in-
tent of this proposal to establish certain provisions relative to
service with respect to those rail lines that elected to extend pass-
enger service. Provisions of this type would preclude an offering
of token service only in order to benefit from a tax exemption.

In recent decades not only has passenger service declined on
American railroads but freight service as well. In conjunction with
this the amount of equipment used and the miles of track operated
are on a downward trend. Two of the main contributing factors to
the decline in passenger service are (1) the greater number of au-
tomobiles coupled with extensive highway construction and (2) the
airlines which have increased enormously since 1947 by over 500%
in passenger miles and by 400% in numbers of passengers. Auto-

CHAPTER 111. FEDERAL ACTIVITY
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mobiles attract much of the short haul traffic and airplanes a sub-
stantial portion of the long haul traffic.

Moreover, railroad freight service showed almost as great a de-
crease as passenger service. Principal factors attributed to this are
(1) the more than doubling of truck tonnage because of improved
highway facilities and greater flexibility (2) air freight which has
trebled in volume since 1947 and (3) vast networks of pipelines
which are used to transport bulk petroleum products formerly
hauled by rail.

In the Nineteenth Century railroads enjoyed a monopoly on
transportation of both freight and passengers. In their early de-
velopment land grants and easements by governmental units cou-
pled with tax exemptions made investment of private capital at-
tractive. Lines and stations were constructed. By 1870, however,
complaints of gross discrimination in rates, monopolistic rates and
rate wars brought about a congressional investigation of railroads.

Although government ownership which prevailed in most other
countries was advocated by many, the Act to Regulate Commerce
(1887) resulted. Following World War I (1919-1920) a more com-
prehensive program of regulation was adopted. Moreover, since
World War I there has been a notable expansion in domestic mo-
tor, air, water and pipeline transportation facilities and services.

Except for 1942-1945 (World War II), since the late 1920s the
railroads’ share of both freight and passenger business has dim-
inished. According to figures presented by the Department of
Transportation the carriers have experienced an accelerating rate
of financial deterioration since the early 19505. In the 1958-1967
period not only did their ton miles share of intercity freight de-
cline from 46 to 42 percent but their dollars share declined from
32 to 24 percent and this is still on a downward trend.

Technological Advances. Other modes of transportation have
contributed to the declining importance of railroads. Larger and
more efficient equipment not hampered by fixed investments in
rights-of-way and structures used by other modes have offered
a service-price combination that railroads could not match. In addi-
tion, changing patterns of business locations and practices, such

Factors in Decline
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as heavy industry locating on navigable waters and the increasing
trend toward smaller inventories, favor other carriers. Finally, the
phenomenal growth of nonregulated carriers such as private car-
riers of all kinds, water carriers engaged in exempt bulk com-
modities and exempt carriers of agricultural products have been
aided by publicly provided highways and waterways. These latter
carriers usually have lower labor costs as their employees are for
the most part nonunion.

Restrictions placed on common carriers relative to rate-making,
consolidations, areas served and commodities to be hauled without
similar restrictions being made applicable to private and exempt
for hire carriers also contributed to the financial woes of the rail-
roads. Moreover, vast public expenditures for highway and water-
way projects and their maintenance have benefitted those nonregu-
lated carriers which use them. Federal and state promotion of air,
waterway and highway programs has resulted in a greater expendi-
ture than private investment in rail lines. In the past 30 years the
principal investment in intercity way facilities has shifted from
a private to a public basis and the proportion of public investment
is continually increasing.

One of the principal complaints of those who advocate a bal-
anced transportation system is that not only have railroads pro-
vided their own rights of way but also pay taxes on them whereas
motor vehicles, water and air carriers have had their facilities
constructed at public expense and pay minimal user fees. On the
other hand, water, air and highway users object to any charges
being levied claiming that petroleum traffic would shift to pipe-
lines or rails, short haul freight would harm the trucking and air
industry, with the consumer eventually paying for these charges.

Although Congress has not as yet enacted any statutes relative
to the taxation of railroad rights-of-way, several hallmark cases
by the United States Supreme Court indicate that to a certain
degree at least Congress has authority in this field. Although
modified somewhat through the years, one of the first decisions

Public Aid to Competitors.

Congressional Authority to Regulate Commerce
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held that “Congress had the exclusive power to regulate com-
merce.”1 A later case indicated in its decision that Congress has
power to grant the several states some degree of authority to reg-
ulate commerce or to exclude state regulations even in matters
of local concern which might affect interstate commerce. 2

The presumption, then, by congressional committees and con-
gressmen themselves, of their power to enter the field of property
taxation has led to several committee recommendations and pro-
posals at the national level on this score.

After an in depth examination of taxation of railroads, the U.S.
Senate Committee on Interstate and Foreign Commerce recom-
mended the repeal of the property tax on railroad rights-of-way. 3

The reasons given for this conclusion were: (1) this exemption
would relieve a burdensome inequality between interstate carriers;
(2) no similar taxes were levied on the competing carriers of rail
and pipe lines; (3) outmoded assessing procedures make the tax
discriminatory and (4) its abandonment would equalize competi-
tive opportunities for the nation’s transportation carriers.

Aware of the impact this legislation could have on local revenues,
the committee further recommended that this tax be phased out
over a ten year period and that state governments reimburse local
units up to a limit of 50% of the total income lost.

Among other provisions, the report recommended that all dis-
criminatory taxes at the state level be eliminated. The committee
stressed that local burdens on commerce must be viewed as they
affect the public need for adequate transportation service rather
than from the standpoint of classical tax concepts.

A similar conclusion was reached in a 1944 study which stated
that railroads and pipelines were overtaxed in comparison with
other carriers and that this was traceable to “the failure of the
states and their political subdivisions to exact property taxes from

Recommendations of Senate Study Report

i McCulloch v. Maryland, 11 U.S. 316 (1819)
2 Southern Pacific Co. v. Arizona ex rel. Sullivan, 325 U.S. 761, 769 (1945)
3 National Transportation Policy, Preliminary Draft of a Report prepared

for the Committee on Interstate and Foreign Commerce, U.S. Senate,
87th Congress, Ist Session, January 3, 1961, 732 pp.
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other carrier groups commensurate with those exacted from rail-
roads.” 1 Transcripts of 1968 and 1969 congressional hearings on
railroad service and tax problems indicate that this is still true to-
day.

Although Congress has not yet adopted these recommendations,
several recent proposals have either been given initial approval or
are under consideration.

One of the first federal programs to aid railroads was an 1850
land grant to the Illinois Central Railroad for construction of a
line between Chicago and Mobile. In 1862, Congress helped pro-
mote transcontinental railroad construction with the grant of some
164,000 square miles of land to the railroads. In addition, fed-
eral construction loans of from $16,000 to $48,000 per mile of
road were also authorized.

During the Depression when nearly one-third of the nation’s
rail mileage was bankrupt, Congress authorized the Reconstruction
Finance Corporation to provide federal loans. The outstanding
debt of the railroads to the government in 1953 when the author-
ity of the Corporation ended was $85.9 million.

The Federal Transportation Act of 1958 authorized the Inter-
state Commerce Commission to extend federally guaranteed loans
of up to $5OO million for capital improvements and maintenance.
A restriction on dividend payments until such loans were retired
was incorporated in this legislation. In 1964, a joint participation
program between federal and state governments was authorized un-
der the provisions of the Urban Mass Transit Act. This program
is designed to assist local transit capital improvement projects
on a matching basis of two-thirds federal and one-third local fund-
ing. By 1975 it is estimated that Massachusetts will receive $208,-
400,000 from this program.

Although all past proposals have not been specifically aimed at
assisting privately operated railroads, nevertheless the railroads
have benefitted to a certain degree. Thus, spearheaded by Senator
Vance Hartke of Indiana the Senate Committee on Interstate

Recent Congressional Proposals

Past Congressional Action

1 Board of Investigation and Research, Report on Carrier Taxation (1944)
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Commerce by a 12 to 4 vote approved legislation on March 12,
1970 to provide federal subsidies for a nationwide system of pass-
enger trains estimated to cost $435 million over a four year span.

“This is the last great hope to preserve railroad passenger
service. We waited as long as we could . . . we’re faced with a
collapse of rail passenger service.”

Basically, the proposal calls for $240 million in operating sub-
sidies for unprofitable passenger trains and $195 million to buy
and maintain new equipment. Additional elements in the bill
require the Secretary of Transportation to draw up within 120
days a list of necessary trains to be part of a single national system,
designating which trains should be operated and by which rail-
roads. The new equipment purchased would be pooled and in turn
rented to the various railway companies. The subsidy for opera-
ting expenses would be a Just and reasonable sum not to exceed
avoidable losses less revenues.

Not specifically spelled out is the status of commuter railroads.
Whether they would be considered national in scope is left to the
discretion of the Secretary of Transportation.

Similar to the above is the federal government’s participation
with the Penn Central Railroad in developing a high speed train
in the so-called Northeast Corridor (Boston-New York-Wash-
ington). Although the total cost is still undetermined it has been
estimated at as low as $2OO million and as high as $7OO million.

As stated earlier in this report, Congress has not as yet enacted
legislation affecting the taxation of rights-of-way. However, two
proposals presently under consideration could have a profound ef-
fect on state property taxation. One is Senate, No. 2289, which
received Senate approval on January 30th of this year, with the
effective date deferred until 1973. The principal element in the
bill is that certain property taxes may constitute an unreasonable
and unjust discrimination against and an undue burden upon in-
terstate commerce. Declared to be unlawful under the terms of the
bill are: (a) assessment of transportation property owned or used

Senator Hartke said;

Proposals Affecting Right-of-Way
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by a common or contract carrier at a value which bears a higher
ratio to true market value than the assessed value of all other
property in the assessment jurisdiction, (b) the collection of any
tax on the portion of said assessment declared to be unlawful, and
(c) the collection of any ad valorem property tax on transporta-
tion property at a tax rate higher than tax rates applicable to any
other property in the district. No relief shall be granted, however,
unless the assessment ratio exceeds by at least 5% the assessment
ratio of all otherproperty.

The transportation industry supports this measure as they feel
this tax burden even though not necessarily reduced in some areas
will at least be equalized, thereby resulting in savings to them.

Tax administrators generally oppose the bill. They claim that no
provision is made for classification in those states that now have
or are considering classification of property for tax purposes. Fur-
ther, in those states that grant special treatment for agricultural
and recreational land relative to property taxation, this proposal
would place transportation property by federal statute in the same
category. They allege that financial disaster would result in many
small communities throughout the nation, if this proposal became
law.

If passed, this proposal could have an effect on Massachusetts
especially since a constitutional amendment proposing a classifi-
cation scheme for property assessment will be submitted to the
voters in November, 1970. Moreover, another amendment calling
for special treatment for agricultural land assessment is pending
(Senate, No. 1437 of 1969).

Finally, a proposal by Congressman Lowell Weiker, Jr. of
Connecticut contains provisions for a federal takeover of all road-
beds with the federal government providing for their upkeep
and regulating their use. The Congressman suggests that enact-
ment of this proposal would (1) free railroad right-of-way main-
tenance funds which could be redirected in the area of better equip-
ment and modern service and (2) eliminate the need for passen-
ger service subsidies. He further feels that this would do no more
for train tracks than is presently being done in the case of airline,
highway and water routes. Federal ownership would automatically
place all roadbeds in a tax exempt status.
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In the early days of the development of railroads their con-
struction was viewed generally as serving the public good and vital
to the promotion of industry and commerce. As a result, exemp-
tions from taxation were granted in original charters, by state
statute and judicial rulings.

As the lines grew in magnitude and financial strength, mergers
and reorganizations eliminated many of the original charter ex-
emptions. In addition, increased revenue needs on the part of
states and municipalities caused these governmental units to look
to the rail lines as a prime source of this new revenue.

Ad valorem property taxation was the first tax imposed on rail-
road property, dating back to the mid 1820’s. In some jurisdic-
tions partial exemptions were included in the tax programs. Thus,
the states of Delaware, Maine, Massachusetts and Pennsylvania,
taxed only property outside the right-of-way; Texas exempted roll-
ing stock, and in addition to Delaware, New York, and the Com-
monwealth of Pennsylvania exempted tangible personal property.

New tax concepts developed in the latter part of the Nineteenth
Century, which were imposed on railroads and based generally on
transportation receipts, justified the continuation of certain real
estate tax exemptions after the close of the railroad promotion
era. Exemptions notwithstanding, the real property tax levy ac-
counted for over 50% of total railroad tax expenditures until 1940.

One of the first gross receipts taxes was levied in 1833 on a
branch line of the Baltimore and Ohio Railroad by the State of
Maryland. This 20% levy was contained in a broadened charter
by agreement. Later, in 1851, the Illinois Central Railroad agreed
to a 5% levy on gross receipts in return for certain land grants
and exemption of all other state and local taxes in a new charter
agreement.

The first state wide gross receipts tax in lieu of property taxa-
tion was enacted by Wisconsin in 1854. By 1916, twelve states
adopted this method to a certain degree (Calif., Conn., la., Me.,
Md., Mich., Minn., N.D., R. 1., Vt., Va. and Wis.). By 1935, however,

CHAPTER IV. DEVELOPMENTS IN OTHER JURISDICTIONS

Early Taxation
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six of these states had abandoned this levy (Calif., la., Mich., N.D.,
Vt. and Wis.).

In addition, other business taxes, generally based on receipts,
were assessed. These levies variously titled as license, privilege,
public utility, occupational, franchise or excise taxes were used
either as general revenue sources or for specific purposes, such as
support of public utility or railroad commissions.

Except for the Depression years, up until 1950, the major rail-
roads at least seemed able to absorb these various tax levies.

At the present time rights-of-way of all publicly owned transit
systems and most lines operated under contract with public au-
thorities are exempt from taxation. Among the states, Connecti-
cut, Maine, Massachusetts, Minnesota and Pennsylvania (except
the cities of Philadelphia and Pittsburgh) totally exempt rights-of-
way from property tax levies. Partial exemptions are granted by
the states of New Jersey, New York and Rhode Island.

All other jurisdictions levy a tax, although based on different
concepts of value, on railroad property.

The railroad corporations have not questioned the right of any
state to levy these ad valorem taxes. The only court proceedings
challenging them have been based on unfair or discriminatory
practices and not against the tax per se.

Finally, neither the right-of-way tax nor any property tax for
that matter has been a significant factor in petitions for the dis-
continuance of rail passenger service. Generally speaking, freight
traffic continues to operate on abandoned passenger lines and seems
able to bear whatever tax may be assessed.

Nevertheless, property taxes have played a part in the more
urbanized Northeastern states in connection with government
efforts to continue passenger service. The major notable pro-
grams in this field were enacted by the legislatures of New York,
Connecticut, Rhode Island, New Jersey and Pennsylvania. The
following text enumerates the major provisions of the respective
plans.

New York
This state was one of the first urban states to make use of tax

Right-of-Way Taxation
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relief measures as a means of preserving passenger train service.
In 1951 the State Legislature passed an act granting limited tax

relief to those lines in bankruptcy or with slim profit margins.l
Under this statute, those rail lines, which incorporated redevelop-
ment functions by amendment to its charters or by a new incor-
poration, could qualify for as much as a 60% reduction in property
taxes. Other provisions of the law specified that the fares were
to be reasonable and that a minimum amount of working capital
must be maintained. Restrictions on the payment of dividends
to stockholders were also imposed.

The Long Island Railroad was the only carrier to take advantage
of this program, saving from $1.5 million to $2.6 million annually
in property taxes.

In the next several years various state and private agencies
conducted studies of the fiscal plight of the railroads. In 1959, the
Legislature adopted many of the recommendations of the New
York Public Service Commission2 and of Robert W. Purcell, 3 a
special consultant to the Governor, in legislation which pro-
vided for:

(1) Partial relief (up to 80%) from local real estate tax levies
and repeal of the special local franchise tax on railroad in-
tangibles;

(2) Maximum reimbursement of 85% to local governments for
resultant lost tax revenues; and

(3) Purchase by the Port of New York Authority of railroad pas-
senger rolling stock to be leased to the railroads for com-
muter train usage in the metropolitan NewYork area.4

The New York Port Authority, which is governed by six Com-
missioners of each from the states of New Jersey and New York
who are appointed by the respective governors, approved the third
recommendation contained above. In 1961, New York state voters

1 N.Y.C.L., Railroad Law, Art. 7, C. 359 of 1951.
2 N.Y. Public Service Commission, Report of Investigation by the Public

Service Commission of the Financial Conditions of the Railroads Op-
erating in the State of New York. January 26, 1959, 146pp. printed.

3 Robert W. Purcell, Special Report to the Governor on Problems of the
Railroads and Bus Lines in New York State, Albany, N.Y., March 12,
1959, 121pp. mimeo.

4 Laws of 1959, cc. 636, 637, 638 and 639.



SENATE —No. 1429.1970.] 47

I

I

approved a $lOO million bond issue, guaranteed by the state, to
be issued by the Port Authority to purchase rolling stock for lease
to the various rail lines.

Later in 1962, the Port Authority purchased the bankrupt Hud-
son and Manhattan Railroad which operated between New York
City and Jersey City. From 1962 to 1968, $lOO million dollars has
been spent on capital improvements such as 200 modem transit
cars, new power and signal systems and construction of a new
downtown terminal to accomodate longer trains. In addition, a
federal grant of $34 million was received to help finance a trans-
port center in Jersey City, New Jersey. Latest figures show an
operating deficit of slightly more than $8 million in 1967.

This authority was created on June 1, 1965 to further the de-
velopment and improvement of commuter transportation in the
City of New York and the Counties of Dutchess, Nassau, Orange,
Putnam, Rockland, Suffolk and Westchester (Laws of 1965, c. 324).
It consisted of five members appointed by the Governor with the
advice and consent of the State Senate.

Three major programs affecting rail transportation were im-
mediately launched by the Authority.

In June 1965, the legislature authorized the Authority to pur-
chase the Long Island Railroad for $65 million from the Pennsyl-
vania Railroad. This purchase placed under Authority control the
largest passenger line in the United States. Extending from Mon-
tauk to Manhattan, the line covers 334 miles and handles 260,000
passengers daily. Previous tax relief programs proved insufficient
to maintain solvency and lack of capital was causing deteriorating
facilities. Under the commuter car program administered by the
Port Authority, some 250 new cars were purchased and an addi-
tional option was obtained for the purchase of 350 more.

In addition to the new cars, 3 extensions of the electrified sys-
tem totalling 33 miles were authorized along with the construction
of 44 substations and improvements to 16 of 39 presently existing
substations. By 1970, it is estimated that 82% of the railroad’s
passengers will have faster and more comfortable service.

In a cooperative venture with the New York City Transit Au-

Metropolitan Commuter Transportation Authority
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thority (which operates subway and surface transportation in
New York City), the Authority initiated a project to construct
a double-deck rail tunnel under the East River. This four track
tunnel, estimated to cost $75 million, will provide Long Island
commuters with direct access to the City’s East Side and will enable
the Transit Authority to offer improved and expanded service to
Queens.

Lastly, the third program dealt with a joint venture with the
Connecticut Transportation Authority, whereby a demonstration
project of 18 months duration was inaugurated in July of 1965 to
determine the financial, legal and technical policies needed to
continue and improve service from New Haven, Connecticut to
New York City. In September 1966, the Governors of both states
authorized the two authorities to concurrently negotiate with the
New Haven railroad to (1) lease for 99 years its facilities from
the Bronx to New Haven; (2) operate commuter service from
New York to New Haven; and (3) launch an $BO million program
to modernize the facilities of the New Haven. The authorities were
empowered also to negotiate a nine year agreement with the New
York Central for use of its tracks from the Bronx to Grand Central
Station.

The Metropolitan Commuter Transportation Authority was dis-
solved on March 1, 1968 and the Metropolitan Transportation Au-
thority assumed its functions (Laws of 1967, c. 717). The statute
expanded the Authority membership from five to nine and desig-
nated the new Authority as the ex officio Board for the New York
City Transit Authority, Manhattan and Bronx Surface Transit
Operating Authority and the Triborough Bridge and Tunnel Au-
thority. Three of the nine gubernatorial appointees must be ap-
proved by the Mayor of New York and at least seven must reside
in the counties comprising the district. The objective of the
statute is to centralize responsibility for a unified transportation
policy.

In 1968 a $2.9 billion master plan was unveiled, and legislation
to implement it was submitted by the Governor. The plan en-
compassed all facets of transportation from subways to surface

Metropolitan Transportation Authority
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lines, bridges, roads and central terminals. Some of the 29 major
proposals included in the master plan have been adopted while
others are still awaiting legislative approval.

All of these projects undertaken by New York involved not
only public expenditure of funds but in almost every instance
eliminated property taxation due to public purchase of or public
contractural agreements with the various rail lines.

Prior to 1961, Connecticut levied taxes on railroads based upon
gross earnings and on a graduated scale, ranging from 2% (if net
income was 8% or less of gross earnings) to 3.5% (if net income
exceeded 18% of gross earnings). All railroad operating property
was exempt from local taxation.

In May of 1960, the Connecticut Public Utilities Commission,
acting under a 1959 legislative directive, submitted a lengthy re-
port relative to the financial and operating condition of the New
Haven Railroad.1 Of the 15 Commission’s recommendations, six
related to the New Haven alone and the remaining nine applied
to all railroads in financial difficulty.

The following are apropos to this study:
(1) The exclusion of passenger service revenues from the state’s

graduated tax on railroad gross earnings;
(2) Lowering of the railroads’ share of the cost of constructing

and repairing bridges over rights-of-way.

In addition, the Commission was hopeful that the states of
Massachusetts, Rhode Island and New York would enact tax re-
lief measures so that an aggregate of $2 million in relief would
accrue to the New Haven Railroad in particular. Spurred by the
Commission’s recommendation, the Legislature passed Public Act
Number 11, effective March 16, 1961, which practically eliminated
taxation on the earnings and properties of the railways serving
the state. This legislative act made inoperative the gross earnings
tax, formerly the chief source of revenue, whenever net railway

Connecticut

1 Connecticut Public Utilities Commission, Second Interim Report to the
General Assembly in Compliance with Senate Joint Resolution No. 3J,
May 4, 1960 88pp. mimeo.
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income was less than 8% of gross earnings. Taxes of some $1.2
million in 1960 were reduced to $93,576 per year for 1961 and
1962.

In addition, the state of Connecticut assumed the obligation to
reimburse the New Haven for the maintenance of bridges and
grade crossings where the structure involved a public thorough-
fare as well as the railroad (Special Act No. 361 of 1961). The
maximum annual reimbursable amount was fixed at $500,000. By
1963 as a result of these measures, the New Haven railroad was
receiving approximately $1.7 million in relief annually.

On another front, Connecticut has joined the States of New
York and New Jersey in the Tri-State Transportation Commission
which was organized in 1966. This Commission is composed of
18 members, five each appointed by the governors of the respec-
tive states and three non-voting members from the federal govern-
ment.

Finally, as a result of a demonstration project financed by a 2/3
federal grant and 1/6 each by the states of Connecticut and New
York, commuter service between New Haven and New York City
has been continued.

Among the New England States, Rhode Island levied the highest
tax per mile of road. In 1960, it amounted to $6,722, more than
twice as much as any other state. Two major taxes were levied,
a gross receipts tax on the state level and a property tax at the
local level.

The State of Rhode Island is serviced only by the New Haven
Railroad, which threatened to abandon that service in the early
1960’5. To foreclose this possibility the Legislature in 1961 passed
a tax relief program which remains relatively unchanged today
(Acts of 1961, c. 46).

The gross receipts tax was completely eliminated in 1961 and
50% of the local levy on property used for transportation pur-
poses was exempted. Although the relief was designed to extend
only until 1964, legislative action has extended its application.
Most recently, the only change since its inception was included in
the extension act of 1969 (Acts of 1969, c. 210).

Rhode Island
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This called for a reduction from 50% to 25% of the exemption
allowed for local property taxation. However, its impact will not
be too great as 1959 property valuations must be used as the
basis for the levy.

It is estimated that a burden of approximately $600,000 per
year has been lifted from the New Haven Railroad, a reduction of
almost 60% in railroad tax accruals at the state and local level.1

Similar to Connecticut, no distinction was made between freight
and passenger service lines.

From 1884 to 1965, the basic principles of railroad taxation
remained unchanged in New Jersey.

Until December 31, 1965, railroad property was assessed as fol-
lows: 2

Class I. The main stem or roadbed of the railroad not exceeding
100 ft. in width and all structures other than passenger or freight
buildings erected within the 100 foot width. This class was taxed
for use of the state at the rate of $1.20 per $lOO of assessed val-
uation.
Class 11. All other property used for railroad purposes including
roadbed outside the main stem, yards, stations, etc. This class is
taxed for local use at the rate in force in each particular munici-
pality. In 1965 the average rate was $9,363 per $lOO.
Class 111. All tangible personal property including rolling stock
and shop equipment. This class is taxed for state use at the rate
of $1.20 per $lOO of assessed valuation.

In addition, a state franchise tax was also levied based on 10%
of the net railway operating income and this revenue accrued to
the state. In 1950 this tax comprised over 13% of the state
revenue from railroads but because of the declining income of
the carriers represented only 5% of state revenue in 1965. Fur-
ther, although total tax revenue was approximately the same in
1965 as in 1950, the states share had fallen from 24.49% to 15.89%
while local revenues increased.

In 1941, the levy on railroads was reduced to $3.00 per $lOO of

New Jersey

1 Martin L. Lindahl, The New England Railroads, Boston, 1965, 169pp.
mimeo.

2 Laws of 1941, c. 291 as amended by Laws of 1948, c. 40.
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valuation from $4,818 per $lOO and this applied to all three classes. 1
The 1948 act set a flat rate of $1.20 per $lOO for Classes I and 111
and allowed the application of local rates to Class II property.

The report of the New Jersey Commission on State Tax Policy
said “While there may be disagreement as to the precise per track
mile tax burden, . . . there seems to be little room for doubt of
New Jersey’s number one ranking” (p. 7). Because of this and be-
cause of the railroads alleged inability to continue passenger serv-
ice, the legislature approved a new tax program, effective in 1966,
which would exempt all Class I and 111 property from taxation.
This represented a saving to the rail lines of $2.5 million annually.

In 1966, the legislature enacted a statute which changed the
status of Class II property from local use application to state
use.2

Since 1965, under the new legislation, total relief in the amount
of some $8.2 million has been granted the railroads as their total
tax accruals have been reduced from $15.8 million to $7.6 million
in 1969.3

In addition to this tax relief, subsidy agreements from 1960 to
1964 amounted to $23 million,4 and some $7.3 million was approved
for 1965 and 1966 and are still in force.

Finally, the Aldene plan so called, proposed in order to main-
tain service on the Jersey Central Railroad, was unveiled in 1964.
This called for elimination of Central’s terminal in Jersey City
and connections with PATH (Port Authority Trans Hudson Corp.)
cars in Newark, New Jersey for transportation to Manhattan and
Midtown New York. New Jersey agreed to pay $10.4 million as its
share of the bill and the railroad achieved a saving of $440,000 an-
nually in real estate taxes on its Jersey City terminal. As noted
earlier, the New York Port Authority, of which PATH is a sub-
sidiary, is constructing a new terminal in Jersey City.

1 Material in this section from Railroad Taxation in New Jersey End
of an Era, 11th report, New Jersey Commission on State Tax Policy,
1965.

2 Laws of 1966, c. 139.
3 Annual Report of the Division of Taxation, 1969, State of New Jersey

p. 189.
4 Public Law 66 of 1960.
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Except for the cities of Philadelphia and Pittsburgh, railroad
property is free of local taxation. In fact, this state ranked
lowest in assessment of taxes against railroads among the larger
industrial states and lower than over % of all other states.

The major problem confronting rail transportation lay in its
Eastern sector and especially in the Metropolitan Philadelphia
area. As elsewhere, deteriorating service and mounting losses were
severely hampering commuter travel in and out of Philadelphia.

The city itself in 1958 initiated a program for service improve-
ment with the establishment of the Passenger Service Improve-
ment Corporation (PSIC), a non-profit corporation.

By 1962, PSIC had contracted for service with all commuter
railroads within the city limits. Improved service and equipment
resulted in as much as a 40% increase in passenger travel.

The Commonwealth of Pennsylvania noting the city wide success,
created the Southeastern Pennsylvania Transportation Authority
(SEPTA) as a permanent, regional organization responsible for
developing and co-ordinating all mass transportation within the
region. l

In 1964, SEPTA by agreement assumed the projects and pro-
grams of PSIC, and its jurisdiction covered the city of Philadelphia
along with Bucks, Chester and Montgomery Counties. Although
more than $5O million has been spent on new equipment much
more is needed according to SEPTA’s general manager Mr. M. J.
Reichel.

Lastly, SEPTA was assured of Philadelphia’s pledge of city
credit in 1968 in the acquisition of the Philadelphia Transportation
Company (PTC). With this arrangement, SEPTA officials are
confident they can more rapidly proceed with extensive transit
improvements to the system overall.

Public ownership and/or operation has relieved the roads of any
property taxation. Unlike other jurisdictions, however, the Penn-
sylvania program has dealt only with passenger service.

Pennsylvania

1 Penn. St. Title 66, s. 2001, et. seq.
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