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THE ALCOHOLIC BEVERAGES CONTROL COMMISSION,

Honorable John F. X. Davoren, Secretary of the Commonwealth, State House,
Boston, Massachusetts

DEAR SIR: On behalf of the Alcoholic Beverages Control
Commission I am forwarding herewith our recommendations for
legislative action pursuant to General Laws, Chapter 30, Section
33, along with individual drafts of bills reflecting these recom-
mendations.

The drafts have prior to this time been submitted to the House
Counsel for his advice and assistance as to the form thereof.

Very truly yours,

HOWARD M. MILLER.
Chairman.
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i. An Act relating to the duties and salary of the chair-
man OF THE ALCOHOLIC BEVERAGES CONTROL COMMISSION.

We are recommending that the position of Chairman of the
Alcoholic Beverages Control Commission be made full time effec-
tive January 1, 1972. It is no longer possible, if it ever were, for
the head of this major agency to discharge his duties on a part-
time basis. Other organizational changes snould occur in the fu-
ture. However, at this time we are withholding further major
recommendations because of the pending implementation of the
Reorganization Act for all State ‘agencies in April of 1971. That
Act contemplates an overall evaluation of agencies in the light of
each other and it would, therefore, be premature to suggest major
structural changes for this agency alone. Nonetheless, there can be
no difference of opinion on the need for a full-time agency head
and we, therefore, make this recommendation now.

2. An Act relating to questions on the ballot authori-
zing THE SALE OF ALCOHOLIC BEVERAGES.

This Act recommends removing the questions appearing on the
ballot relating to the authorization or withdrawal of authorization
for the sale of alcoholic beverages in cities and towns at each
biennial election after the voters have for four consecutive years
voted either in the affirmative or in the negative on any of the
questions. Thereafter the questions would be placed back on the
ballot by petition to the Secretary of the Commonwealth by at
least ten per cent of the registered voters in the particular city or
town. The procedure suggested is the same as that adopted in 1964
relative to horse and dog racing meets. See G.L. C.128A, § 14.

The present questions are unintelligible and are only meaningful
when discussion is present in a particular community that is seri-
ously considering changing its licensing practices. The presence of
the questions on the ballot preceded by no serious discussion only
serves to cause confusion in the minds of the voters.

RECOMMENDATIONS.



HOUSE - No. 171971] 3

r

3. An Act repealing the so-called “tavern license” with
RESPECT TO THE SALE OF ALCOHOLIC BEVERAGES.

This is the second year we recommend the abolishment of the
“Tavern” license which restricts its operation to men only. Last
year we suggested that the classification was of “questionable
constitutionality.” Since that time, the State of New York has
abolished its Tavern classification after a court action declared it
unconstitutional. Seidenberg v. McSorley’s Old House, Inc., 308 F.
Supp. 1253 (S.D.C., N.Y., 1969).

We think it far better for the Legislature to face the inevitable
and eliminate the Tavern license in an orderly fashion rather than
to face the prospect of a court order which could be disruptive to
the present holders of Tavern licenses. We, therefore, suggest that
the present Tavern license holders be allowed to convert to another
type of license and that they be granted until December 1, 1972
to make such conversion.

4. An Act relating to the issuing of a general on-premise

LICENSE TO SELL ALCOHOLIC BEVERAGES.

We are recommending the classification of a new license which
would allow the consumption of alcoholic beverages on the pre-
mises by the public and would not require its holder to serve food.

Not all persons who serve alcoholic beverages for consumption
on the premises should be required to serve suitable food. There
are many types of establishments where the public does not de-
mand food with its beverages and, therefore, public convenience is
not served.

Many present holders of “Restaurant” licenses would welcome
the opportunity for this type of license so that they need not
maintain “adequate kitchen facilities” which are not used and
“suitable food for strangers, travelers and other patrons and cus-
tomers” which is not demanded. (See G.L. c. 138, § 1.)
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5. An Act repealing the quota with respect to the issu-
ance OF LICENSES FOR THE SALE OF ALCOHOLIC BEVER-
AGES.

We recommend the elimination of quotas for issuing of package
store licenses and on-premise licenses.

By eliminating the quota, the Commonwealth would: -

1. Eliminate the administrative and legislative practices which
were designed to circumvent the quota and which have brought
discredit to our Commonwealth. Included are:

(a) Tire granting of “club” licenses to persons who do not
restrict their operations to members and are profit motivated
entities.
(b) The filing of special legislation authorizing licensing author-
ities to issue licenses to specifically named persons irrespective
of quota. This type of legislation is probably unconstitutional
(Paddock v. Brookline, 347 Mass. 230), and moreover it is
contrary to the spirit of our laws that any one citizen should
enjoy privileges and advantages which are denied to all others
in like circumstances.
(c) The establishment of the so-called “seasonal license”
authorizing the issuance of licenses for operation in either a
summer or winter seasonal, on the basis of an increase in
tourist population which often bears little resemblance to fact.

2. Increase competition with the benefits of a true free enterprise
system being passed on to the public.
3. Eliminate the premium paid for the transfer of a license with
the resultant saving being passed on to the consumer.
4. Restore public confidence by disspelling the belief that liquor
licenses are available to those with political influence.

There will be those who argue that repeal is unfair to persons
who have already paid a premium for a license. However, we
believe that sound governmental policy must take precedence over
individual gain.
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6. An Act relating to the issuing of a caterer’s on-
premise LICENSE TO SELL ALCOHOLIC BEVERAGES.

Section 14 of the General Laws, Chapter 138, presently allows
the issuance of a special license (i.e., for specific events) for the
serving of wine and malt beverages only. This limited use is not
sufficient to meet the public need and we, therefore, recommend
amending this section to allow the serving of all alcoholic bever-
ages.

7. An Act repealing the restriction of the number of li-
censes HELD BY A PERSON AUTHORIZED TO SELL ALCO-
HOLIC BEVERAGES.

In this Act, we recommend eliminating the restriction on the
number of package store licenses a single individual may hold
(three in the Commonwealth, one in a town and two in a city)
that presently exists as well as the restriction on the number of
wholesale licenses (two) and storage permits (two). There is
nothing peculiar to the liquor industry that requires protection of
the small business man to the detriment of the public. No such
protection is granted other industries in the Commonwealth.

The licensees, especially the package store owners, have come to
view these restrictive licensing provisions as an economic right and
will argue the threat of monopoly. Admittedly the survival of the
industry in a form ensuring continuance of competition must be
guaranteed for the good of all. There is no reason, however, to
believe that monopolies or semi-monopolies will result. In 1964,
New York State lifted its moratorium on the issuance of package
store licenses. Only recently the Liquor Control Authority of the
State of New York completed an extensive study of the economic
conditions of the package store industry in light of post 1964
conditions. “A Study of the Economic Conditions and Price Struc-
ture of the Retail Package Store Industry in New York State,”
March, 1970. Among its conclusions were “... excessive con-excessive con-
centration leading to semi-monopoly power, has been found not to
be a threat in the industry at present, nor in the foreseeable
future.” Page 39. The Commonwealth must act for the benefit of
the public. The public can benefit most from a competitive liquor
industry.



HOUSE-No. 17 [Jan.6

8. An Act relative to procedures for applications for
LICENSES AUTHORIZING THE SALE OF ALCOHOLIC BEVER-
AGES.

In this Act we recommend transferring several provisions that
relate to procedures for applying for licenses into one section
where the provisions logically belong and can be found. This
recommendation does contain, however, certain substantive amend-
ments as follows: ®

1. Transfer of stock in a corporation could not be completed
without first obtaining permission of the Commission.

2. Local licensing authorities would be required to hold hear-
ings on all original applications.

4. We delete the present restriction automatically preventing a
person from filing more than one application in any parti-
cular year and recommend in lieu thereof that it be within
the discretion of the licensing authorities to reject such an
application.

9. An Act increasing the fees for permits authorizing its
HOLDERS TO TRANSPORT AND DELIVER ALCOHOLIC BEVER-
AGES.

We recommend increasing the fees charged for various types of
transportation permits in order to reflect our increased admini-
strative costs since these fees were first enacted (1933).

io. An Act relative to hearings granted to persons hold-
ing ALCOHOLIC BEVERAGES LICENSES.

The major thrust of this recommendation is to prevent the locaV)
licensing authorities from revoking licenses at their pleasure with-
out any assignment of reasons. Government by its very nature
must be responsible to the public. The public can only evaluate
whether a board has acted fairly and properly if the licensing
authority is required to set forth reasons for its actions.

3. We incorporate a procedure for changing the description of
a licensed premises, such as enlarging the licensed premises.



1971] HOUSE - No. 17 7

ii. An Act relating to the procedure for enacting regula-

tions BY THE ALCOHOLIC BEVERAGES CONTROL COM-
MISSION.

In this Act we recommend amending the present procedure
enumerated by Chapter 138 for enacting regulations by the Com-
mission by adopting the comprehensive procedures enumerated in
the State Administrative Procedure Act. The Legislature did of

intend the Administrative Procedure Act to have priority
over procedures adopted by specific agencies. Therefore, we simply
recommend this amendment to conform.

12. An Act REPEALING THE CREDIT LAW WITH RESPECT TO THE
SALE OF ALCOHOLIC BEVERAGES.

The Credit Law in substantially its present form was passed in
1968. The use of a state’s police power to control credit arrange-
ments between wholesalers and retailers is not a proper purpose. It
only serves to grant the liquor industry protections not found in
other industries. There being no clear definable public purpose, we
recommend its immediate repeal.

is.An Act repealing the minimum consumer price law with
RESPECT TO THE SALE OF ALCOHOLIC BEVERAGES.

The Minimum Consumer Price Law has publicly not been en-
forced since September of 1968 and enforced sporadically and
ineffectively by prior Commissions since 1952. Nonetheless, be-
cause it is part of our statutes, this Commission has taken steps in
the last year which will enable it to enforce this law within the
standards set down by our Supreme Judicial Court. We may very
well be in a position to commence enforcement within the next six

£Vnonths. This is not an argument for continuation of this law but a
simple recognition by the Commission that we are bound to
enforce the laws of the Commonwealth as written. We find, how-
ever, that price controls are the antithesis of consumer protection
in an otherwise potentially competitive industry. State after state
has reached this conclusion in recent years. New York repealed its
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price maintenance law in 1964 and Rhode Island repealed its law
last year. Massachusetts is now only one of three states giving lip
service to artificial price controls.

Recently New York concluded that elimination of its price
maintenance law significantly reduced the prices of alcoholic bever-
ages to its consumers. “A Study of the Economic Conditions and
Price Structure of the Retail Package Store Industry in New York
State,” March 1970, p. 38. There is no reason to believe that
Massachusetts would not receive similar benefits. On the othj|j
hand, in response to those who might still argue that price mainte-
nance promotes temperance, the study concluded there had been
no significant change in consumption. P. 38.

14.An Act repealing the authorization of the sale of
ALCOHOLIC BEVERAGES BY REGISTERED PHARMACISTS.

Current law allows pharmacists to dispense alcoholic beverages
for “medicinal, mechanical or chemical purposes” upon the signing
by a purchaser of a statement to that effect. Needless to say, the
pharmacists and the purchasers engage in a game of deception
which can only cause contempt for the system. There are approxi-
mately 588 persons now holding such licenses. The pharmacist, in
effect, competes with the retail package store but only has to pay
an annual license fee of between $5O and $3OO as compared to the
package store owner who pays an annual fee of between $lOO and
$1,500. If the Legislature does not see fit to repeal this type of
license, then it should eliminate the restriction that the sale only
be made for medicinal, mechanical or chemical purposes because it
is obvious that a predominant number of sales, if not all of the
sales, are not being made for that purpose.

is. An Act lowering the age requirement of a person
LICENSED TO SELL, OR ALLOWED TO PURCHASE
BEVERAGES.

The time has come to lower the drinking age to eighteen and
along with it allow persons of that age to be employed in the
direct handling and selling of alcoholic beverages. At this time we
do not feel extended argument or documentation is necessary. The



HOUSE-No. 171971] 9

passage of the Federal Voting Rights Act of 1970 lowering the
voting age to eighteen demonstrates that our country is prepared
to treat eighteen-year olds as adults. This Commission feels com-
pelled to follow that view.

16. An Act relative to appeals from decisions of local
LICENSING AUTHORITIES WITH REFERENCE TO LICENSES FOR

9 THE SALE OF ALCOHOLIC BEVERAGES.

Section 67 now allows persons under rather narrow circum-
stances to appeal to the Commission for a review of decisions of
local licensing authorities. We suggest that the definition of
“aggrieved persons” be broadened to grant the right to persons
with legitimate grievances to come before this Commission for a
hearing.

The Commission now has no authority to issue a license but
simply has the power, after hearing an appeal, to advise the local
authorities that they are in error. In other words, no matter how
arbitrary a local authority is, the Commission has no power to
overrule their decision. The public cannot expect to have con-
fidence in a system that grants its administrators such unfettered
control. Our decisions are reviewable by the courts under the
Administrative Procedure Act and we recommend that the
decisions of local authorities be reviewable by the Commission
with power to correct errors of law under similar circumstances.
We, nonetheless, recognize the concept of “home rule” and, there-
fore, further recommend that the discretion of the local licensing
authorities and their unique knowledge as to local conditions be
given proper weight in any review proceeding.

Present law requires the Commission to hold hearings upon the
request of twenty-five taxpayers in certain limited cities and towns
across the Commonwealth. A part-time Commission is unable to
effectively discharge its duties if it is required to travel across the
Commonwealth. On the other hand we are of the opinion that it is
beneficial in many circumstances to hear cases in the location

17. An Act relating to hearings of the alcoholic bever-
£? AGES CONTROL COMMISSION.AGES CONTROL COMMISSION.
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where a license is exercised or intended to be exercised.
In this Act we, therefore, recommend deleting the provision that

requires the full Commission to hear cases across the Common-
wealth but recommend enacting a provision for a Hearing
Examiner who would be authorized to hear cases in any city or
town within the Commonwealth and to make findings of fact
under the procedures enumerated under the Administrative Pro-
cedure Act.
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