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COMMISSION AGAINST DISCRIMINATION

120 TREMONT STREET, BOSTON 02108, NOVEMBER 4, 1970.

The Honorable John F. X. Davoren, Secretary of State, State House, Boston,
Massachusetts.

DEAR MR. SECRETARY; Attached hereto are recommenda-
tions for legislation, together with drafts of the bills embodying
the legislation recommended. We are also submitting several drafts
of bills for which there is no accompanying “recommendation”,
but which should be self-explanatory.

Very truly yours,

GLENDORA M. PUTNAM,
Chairman.
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An Act conforming state law with federal anti-

DISCRIMATION LAW.

Federal law, 42 U.S.C. 1982, provides that “all citizens of the
United States shall have the same right, in every State and Terri-
tory, as is enjoyed by white citizens thereof to inherit, purchase®
lease, sell, hold, and convey real and personal property.”

The United States Supreme Court in Jones v. Mayer,
392 U. S. 409 (1968) held that this statute effectively bars all
forms of racial discrimination in connection with all forms of
housing. (See also Harris r. Jones, 296F. Supp. 1082 CD Mass.
1969 where the Federal District Court for the District of Massa-
chusetts, on the basis of 42 U.S.C. 1982, held unlawful the refusal
by the owner-occupant of a two family dwelling to rent his second
floor apartment to a qualified Negro applicant.) Under this Federal
Statute aggrieved citizens must file suit in the Federal District
courts before they can obtain relief from the alleged unlawful
racial discrimination.

Subsection 7 of section 4 of chapter 1518 of the General Laws
which in essence, exempts owner-occupied two family dwellings
from the State’s Fair Housing Laws is in direct conflict with
42 U.S.C. 1982. In order to achieve a desired uniformity between
State and Federal Law in this area and to provide citizens of the
Commonwealth with a reasonable alternative to the often cumber-
some and costly proceedings in the Federal courts, the MCAD
recommends that its proposed legislation be adopted, striking the
above cited exemption in G.L. 151 B and providing aggrieved
parties access to the Commission’s administrative process.

An Act allowing the chairman of the Massachusetts con®
MISSION AGAINST DISCRIMINATION TO APPOINT AN INDIVIDUAL
COMMISSIONER TO CONDUCT PUBLIC HEARINGS IN CONNECTION
WITH ALLEGED EMPLOYMENT AND HOUSING DISCRIMINATION.

The MCAD is comprised of one full-time and three part-time
commissioners who, because of the nature of the office, must
divide their time among investigating complaints of unlawful racial
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discrimination, conciliating these complaints and, where concili-
ation fails, hearing evidence and resolving these complaints via the
public hearing process. When such public hearings are necessary,
the Commission’s present practice is to hold them before a panel
of three commissioners (G.L. c 1518, section 5, properly prohibits
a commissioner from hearing a matter for which he served as an
investigating commissioner.)

The number of cases certified for public hearing by the com-
mission has risen from five for the entire year of 1967 to 37
during the first half of 1970. Moreover, 14 of the cases already
heard in 1970 have required more than one full day of public
hearing. It is estimated that for the period from January to
October 1970 approximately 558 commissioner hours have been
spent in public hearings. Since each of the commissioners, as
indicated above, must also devote time to investigative and concili-
atory duties, the need for three commissioners at each of the
public hearings has had a disruptive effect on the Commission’s
day-to-day operation, resulting in an excessive back-log of cases.
This problem can be cured by legislation authorizing the chairman
of the Commission to appoint individual commissioners for the
purpose of conducting public hearings. The MCAD recommends
therefore that appropriate legislation be enacted to enable the
Commission to hold public hearings before individual hearing com-
missioners.

An Act allowing the chairman ol the Massachusetts com
MISSION AGAINST DISCRIMINATION TO APPOINT AN INDIVIDUAL

COMMISSION TO CONDUCT PUBLIC HEARINGS IN CONNECTION

WITH ALLEGED DISCRIMINATION IN THE AREA OF EDUCATION

The Commission’s basis for the above styled proposed legislation
gjs the same as that set forth in its Recommendations accompanying

(he proposed legislation captioned An Act Allowing the Chairman
of the Massachusetts Commission Against Discrimination to Ap-
point an Individual Commission to Conduct Public Hearings in
Connection with Alleged Employment and Housing Discrimination.
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An Act defining the investigating commissioner’s function
WITH RESPECT to COMPLAINTS OF HOUSING DISCRIMINATION
FILED WITH THE MASSACHUSETTS COMMISSION AGAINST DIS-
CRIMINATION AGAINST NON-RESIDENT RESPONDENTS.

Section 5 of chapter 1518 of the General Laws sets forth the
procedure to be followed by the Commission in investigating,
conciliating and conducting public hearing of complaints alleging
unlawful discrimination in connection with the investigatory pro-
cess; the section specifically provides that the “Chairman of the
Commission shall designate one of the commissioners to
make. . .(a) prompt investigation ” of each complaint filed
with the Commission. Thereafter, the section provides in essence
that the same investigating commissioner if he finds probable cause
to believe the complaint is valid, may attempt to eliminate the
alleged discriminatory conduct and its effects by informal con-
ferences, conciliation and persuasion. If these informal conciliatory
methods fail to remedy the situation the investigating commis-
sioner may then certify the matter for a public hearing on its
merits before the commissioners.

There is a significant aberration in section 5, however, with
respect to the applicability of the above-described procedure to
complaints of housing discrimination when the owner of the sub-
ject property is a non-resident of the state. Section 5 as presently
written makes specific reference to such a situation and provides
that -

“If a hearing commissioner determines that probable
cause exists to credit the allegations of a com-
plainant. . .and if he determines that (the) respondent is
a non-resident of the Commonwealth and cannot be
personally served with process in the Commonwealth,
such hearing commissioner may file a petition in equity jfn
in the nature of an in rem proceeding seeking appropri-
ate injunctive relief against such property. . . .including
orders or decrees restraining and enjoining any sale,
rental, lease or other disposition of such proper-
ty.

. .pending the final determination of proceed-
ings.
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The Commission’s view is that since the fact of out-of-state
ownership is usually revealed by the investigating commissioner
during the early stages of the investigation it is more appropriate
that the investigating commissioner be authorized to petition the
court for relief. For that reason we recommend that legislation be
adopted changing the references to a “hearing” commissioner to
read “investigating” commissioner.

An Act restating the investigative powers of the Massa-
chusetts COMMISSION AGAINST DISCRIMINATION AND AUTHO-

RIZING THE COMMISSION TO ISSUE INTERROGATORIES AND TO
REPRODUCE EVIDENCE IN CONNECTION WITH COMPLAINTS OF
EMPLOYMENT AND HOUSING DISCRIMINATION.

The investigatory powers and authority which the Commission
seeks by the above-captioned legislation concerning employment
and housing discrimination parallel the powers and authority also
sought in connection with the commission’s obligation in the area
of education (see G.L. 151 C and the proposed legislation attached
hereto styled AN ACT DEFINING THE INVESTIGATIVE
POWERS OF THE MASSACHUSETTS COMMISSION AGAINST
DISCRIMINATION AUTHORIZING THE COMMISSION TO
ISSUE INTERROGATORIES AND TO REPRODUCE EVIDENCE
IN CONNECTION WITH COMPLAINTS OF EDUCATION DIS-
CRIMINATION therefore, it is convenient to discuss here both
pieces of proposed legislation.

The Commission’s present powers with respect to investigations
include, among other things, the power to subpoena “the pro-
duction for examination of any books or papers relating to any
matter under investigation or in question before the Commission.”
This device is essential to the Commission’s investigatory function.

*fTo be effective, however, the Commission must (1) be able to
sufficiently describe the materials sought prior to the issuance of
the subpoena and (2) have effective access to the materials pro-
duced in compliance with the subpoena.

Because of the traditional requirement that subpoenas, to be
enforcible, must adequately describe the materials required to be
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produced, our efforts to obtain relevant information may be
thwarted by respondents who refuse to cooperate by either volun-
tarily producing the materials or describing them with sufficient
specificity so that the Commission can subpoena them as neces-
sary. In this context the power to issue interrogatories is a corol-
lary to the existing power to subpoena materials. We believe it is
appropriate therefore that the Commission be given the authority
to issue interrogatories which would require the
among other things, to identify relevant books, papers, records,"'
etc. and to describe the nature of their contents. It is anticipated
that such interrogatories may also be employed to secure other
forms of information relevant to the particular allegations in the
matter at hand.

With respect to the second item raised above (e.g. effective
access to materials) it may be sufficient to note that in many
instances where the Commission is concerned with substantial
volume of records, books, etc. the power to merely compel their
production is insufficient when the respondent refuses to allow
their reproduction by the Commission’s staff. Reproduction may
be essential, in such instances if the Investigating Commissioner
and his staff are to have “effective” access to these materials.
Although the vast majority of respondents do not object to the
reproduction of such materials, a significant number have objected,
necessitating resort to the courts and causing unreasonable delays
in the administrative process. We believe these situations can be
avoided with the adoption of our proposed legislation which ex-
plicitly authorizes the Commission to reproduce books, papers or
other records relating to any matter under investigation or in
question before the Commission.

An Act defining the investigative powers of the Massa-
chusetts COMMISSION AGAINST DISCRIMINATION AND AUTHO-

RIZING THE COMMISSION TO ISSUE INTERROGATORIES AND TO

REPRODUCE EVIDENCE IN CONNECTION WITH COMPLAINTS OF
EDUCATION DISCRIMINATION.

The Commission’s recommendation with respect to the above
styled proposed legislation is set out in the recommendation ac-
companying the Act captioned AN ACT RESTATING THE IN-
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VESTIGATIVE POWERS OF THE MASSACHUSETTS COMMIS-
SION AGAINST DISCRIMINATION AND AUTHORIZING THE
COMMISSION TO ISSUE INTERROGATORIES AND TO REPRO-
DUCE EVIDENCE IN CONNECTION WITH COMPLAINTS OP
EMPLOYMENT AND HOUSING DISCRIMINATION.
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