
No. 1829HOUSE
By Mr. Businger of Brookline, petition of John A. Businger for legislation to define

further the availability of public records, rules and regulations promulgated by state
agencies. State Administration.

In the Year One Thousand Nine Hundred and Seventy-One.

AN Act further defining the availability of public re-
CORDS, RULES AND REGULATIONS PROMULGATED BY STATE
AGENCIES.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

| SECTION 1. Chapter 66 of the General Laws, as most
2 recently amended by chapter 831 of the acts of 1969 is hereby
3 amended by striking out section 178 and inserting in place
4 thereof the following:
5 Section 178. (a) The term “agency” herein includes politi-
-6 cal subdivision, board, commission, department, or agency of
7 the commonwealth or any authority established by the general
8 court to serve any purpose.
9 (b) Each agency shall make available to the public informa-

-10 tion as follows:
11 (1) Each agency and authority shall separately state and
12 currently publish in the weekly Massachusetts register estab-
-13 lished by chapter eight hundred and eight of the acts of 1969
14 (General Laws, chapter thirty A, section six) for the guidance
15 of the public
16 (A) descriptions of its central and field organization and the

Jjjl7 established places at which, the employees from whom, and the
18 methods whereby, the public may obtain information, make
19 submittals or requests, or obtain decisions;
20 (B) statements of the general course and method by which
21 its functions are channeled and determined, including the
22 nature and requirements of all formal and informal procedures
23 available;
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24 (C) rules of procedures, descriptions of forms available or
25 the places at which forms may be obtained, and instructions as
26 to the scope and contents of all papers, reports, or examina-
-27 tions;
28 (D) substantive rules of general applicability adopted as
29 authorized by law, and statements of general policy or inter-
-30 pretations of general applicability formulated and adopted by
31 the agency; and
32 (E) each amendment, revision, or repeal of the foregoing, A'
33 Except to the extent that a person has actual and timely
34 notice of the terms thereof, a person may not in any manner
35 be required to resort to, or be adversely affected by, a matter
36 required to be published in the Massachusetts register and not
37 so published. For the purposes of this paragraph, matter
38 reasonably available to the class of persons affected thereby is
39 deemed published in the Massachusetts register when incorpo-
-40 rated by reference therein with the approval of the Secretary
41 of State.
42 (2) Each political subdivision, board, commission, agency
43 and authority in accordance with published rules shall make
44 available for public inspection and photostatic copying
45 (A) final opinions, including concurring and dissenting
46 opinions, as well as orders, made in the adjudication of cases;
47 (B) those statements of policy and interpretations which
48 have been adopted by the agency and are not published in the
49 Massachusetts register; and
50 (C) administrative staff manuals and instructions to staff
51 that affect a member of the public; unless the materials are
52 promptly published and copies offered for sale. To the extent
53 required to prevent a clearly unwarranted invasion of personal
54 privacy, an agency may delete identifying details when it makes
55 available or publishes an opinion, statement of policy, inter-
-56 pretation, or staff manual or instruction. However, in each case
57 the justification for the deletion shall be explained fully in
58 writing. Each agency also shall maintain and make available for
59 public inspection and copying a current index providing identi-
-60 fying information for the public as to any matter issued,
61 adopted, or promulgated after the passage of this act, and
62 required by this paragraph to be made available or published. A
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final order, opinion, statement of policy, interpretation, or
staff manual or instruction that affects a member of the public
may be relied on, used, or cited as precedent by an agency
against a party other than an agency only if
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(i) it has been indexed and either made available or publish-
ed as provided by this paragraph; or
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(ii) the party has actual and timely notice of the terms
thereof.€
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(3) Except with respect to the records made available under
paragraphs (1) and (2) of this subsection, each agency on
request for records which are identified to the best of the
applicant’s ability, made in accordance with published rules
stating the time, place, fees to the extent authorized by
statute, and procedure to be followed, shall make the records
promptly available to any person. If an agency fails promptly
to grant an information request, a complaint may be filed in
the superior court in the county in which the complainant
resides, or has his principal place of business, or in which the
agency records are situated. The superior court shall enjoin the
agency from withholding records and order the production of
any records improperly withheld from the complainant. In such
a case, the court shall determine the matter de novo, examining
the records in camera if necessary and not contrary to the
interests of national or commonwealth security. The burden is
on the agency to sustain its action. In the event of non-
compliance with the order of the court, the district court may
punish for contempt the responsible employee. Except as to
causes the court considers of greater importance, proceedings
before the district court, as authorized by this paragraph, take
precedence on the docket over all other causes, and shall be
assigned for hearing at the earliest practicable date, and ex-
pedited in every way.
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<§94
95 (4) Each agency shall maintain and make available for public

inspection a record of the final votes of each member in every
agency proceeding.
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98 (c) This section does not apply to matters that are
99 (1) trade secrets obtained from a person outside the agency

except where the reason for secrecy, through passage of time,100
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the termination of business interests, or otherwise, no longer
exists.

101
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(2) Commercial or financial information obtained from a
person outside the agency, which is privileged or confidential
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under statute or law of the commonwealth, except where the
reason for secrecy, through the passage of time, the termina-
tion of business interests, or otherwise, no longer exists.

105
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(3) Investigatory materials compiled for purposes of antic-
ipated or current prosecutions of persons who have
violated the law, which materials would never be available by
law to a non-agency litigant because of the interference with
efficient law enforcement or the tendency to bring harm to
persons outside the agency.
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(4) Records concerning a person’s medical, physical or
psychological condition, including but not limited to medical
records, transcripts, graphs, memoranda, notes, reports, or
charts, the disclosure of which would constitute a clearly un-
warranted invasion of personal privacy.
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(5) Interagency or intra-agency memoranda or letters dealing
solely with matters of law or policy which have not been
actually or effectively incorporated into determinative agency
action and which never would be available by law to a non-
agency party in litigation. This exemption does not include
agency self-evaluations. For the purposes of this exemption the
term “agency” is further defined to include the general court,
agencies of other states, agencies of the United States, but not
advisory committees.
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(d) This section does not authorize withholding of informa-
tion or limit the unconditional availability of records to the
public, except as specifically stated in this section. Each ex-
emption specified in subsection (b) is to be construed narrowly
to exclude only such information as clearly comes within the
exemption’s specific underlying reasons for nondisclosure. This
section is not authority to withhold information from the
general court.
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1 SECTION 2. Section 37 of chapter 30 of the General Laws
as amended is hereby further amended by striking out the lirst
sentence, and inserting in place thereof the following sen-3
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tence: - Notwithstanding any special or general law, every
agency or official vested by law with the power to make and
issue rules and regulations shall file an attested copy thereof,
together with a citation of the law by authority of which the
same purport to have been issued, with the Secretary of State;
and such rules and regulations, except emergency regulations as
provided for in sections two and three of chapter thirty A,
whether or not they require the approval of the governor and
council, or other authority, before taking effect, shall not take
effect until so filed and printed by the secretary of state in
accordance with the provisions of section six of chapter thirty
A.
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SECTION 3. Section 1 of chapter 30A of the General Laws
as amended, is hereby further amended by striking out para-
graph (5) and inserting in place thereof the following
paragraph;

7

3
4
5 (5) “Regulation” includes the whole or any part of every

rule, regulation, standard or other requirement, or interpreta-
tion thereof of general application and future effect, including
the amendment of repeal thereof, adopted by an agency to
implement or interpret the law enforced or administered by it,
but does not include (a) except as provided for in sections six
and six A relative to the publication of regulations, regulations
concerning the operation and management of state penal, cor-
rectional, welfare, educational, public health and mental health
institutions and soldiers’ homes, or the development and
management of property of the commonwealth or of the
agency; or (b) regulations relating to the use of public works,
including streets and highways, when the substance of such
regulations is indicated to the public by means of signs or
signals; or (c) decisions issued in adjudicatory proceedings.
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