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By Mr. Camey of Boston, petition of the Massachusetts Trial Lawyers Association for

establishing an appellate division of the Superior Court. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-One.
*

An Act establishing an appellate division of the superior

COURT.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 212 the following chapter:

3 Chapter 212A
4 Appellate Division of the Superior Court.
5 Section 1. There shall be an appellate division of the
6 superior court for the rehearing of matters of law and equity as
7 hereinafter set forth. Said division shall consist of five justices
8 of the superior court one of whom shall be designated as
9 presiding justice. Said justices and the presiding justice shall be

10 designated and assigned from time to time by the chief justice
11 of the superior court with the approval of the chief justice of
12 the supreme judicial court. Three justices shall constitute a
13 quorum to decide all matters in said appellate division.
14 Section 2. The justices and the presiding justice of said

015 division shall be available for regular superior court assignments
16 by the chief justice thereof when not engaged on appeals or
17 other matters before it.
18 Section 3. The chief justice of the superior court shall estab-
-19 lish from time to time a regular sitting or regular sittings of
20 said division at such places as he may designate. Sittings so
21 established shall be held at the same times and places from
22 year to year but may be changed by him at any time. An order
23 establishing or changing the time or place of a sitting shall be
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24 entered on the records of the division, and public notice shall
25 be given by posting a copy of such order as said chief justice
26 may direct.
27 Section 4. The clerk of the division shall maintain regularly
28 established offices in such places as may be designated by the
29 chief justice of the superior court.
30 Section 5. In case of a vacancy in the office of the presiding
31 justice, or of his illness or absence, his duties shall be per .

32 formed by the senior justice assigned to the division present
33 and qualified to act.
34 Section 6. The division shall have jurisdiction to hear and
35 determine all questions of law brought before it by appeal,
36 exceptions, report, case stated or special verdict except in the
37 following matters in which case the supreme judicial court shall
38 hear and determine same: criminal cases where the maximum
39 period of imprisonment mentioned in the sentence is eight
40 years or more; where the chief justice of the supreme judicial
41 court or a majority of the justices of that court grant leave for
42 direct appeal to the supreme judicial court; where the appeals
43 division or the trial judge with the approval of the chief justice
44 of the superior court reports the case to the supreme judicial
45 court and certifies that direct review is in the public interest
46 because of the importance of questions raised or because of
47 some special exigency or because novel questions of consti-
-48 tutional law are presented; or, when hearing by the supreme
49 judicial court is required by statutory directive.
50 Section 7. Review by the supreme judicial court of cases
51 decided by the appeals division shall be discretionary with the
52 supreme judicial court except upon report to it, after decision,
53 by said division.
54 Section 8. The appellate division shall make rules regulating
55 the practice, conduct of business and sittings of said division
56 not expressly provided for by law and not repugnant to the'*
57 rules of the superior or the supreme judicial courts. Said rules
58 shall be subject to the approval of the chief justices of the
59 superior and the supreme judicial courts prior to becoming
60 effective.
61 Section 9. A justice assigned to said division shall be allowed
62 in addition to his salary a sum in the amount of $ and the
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presiding justice of said division shall be allowed in addition to
his salary a sum in the amount of $

, and upon certificate
of the chief justice of the superior court they shall be allowed
the amount of expenses incurred by them in the discharge of
their duties in said division. Said additions and expenses shall
be paid by the commonwealth.
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Section 10. There shall be a clerk of the appellate division
of the superior court who shall be appointed by the justices
assigned to said division and said clerk shall hold office during
good behavior, subject to applicable retirement laws, and may
be removed by said justices.
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Section 11. The clerk shall attend all sessions of the divi-
sion, preserve all the files and papers thereof, keep a docket
record of all proceedings presented to the court and enter
thereon accurate minutes of all orders, decrees or directions of
the court in each case, transmit forthwith to the clerks of
court in which the case originated all rescripts made or ordered
by the division and the papers which belong to the supreme
judicial court, the superior court or the division in each case,
and receive and keep safely all papers transmitted to him by
the clerks of the courts. He shall make copies of all papers on
file in said court and of the docket record thereof, if desired,
and certify them and charge the fees provided by law for like
services for clerks of courts. He shall issue such notices as the
division or any justice thereof orders.
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88 Section 12. The justices of the division shall appoint assis-

tant clerks of court who shall hold office during good behav-
iour subject to applicable retirement laws and who may be
removed by the division or for cause by the clerk in the
manner provided in subparagraph (a) of section 5 of chapter
221.
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94 Section 13. If by reason of illness or other cause the clerk

of the division is unable to perform his duties, and there is no
assistant clerk or he also is unable to perform the duties of his
office, the justices of the division may appoint a temporary
clerk, who shall perform the duties of the office until the clerk
or assistant clerk resumes his duties. When after any such
temporary appointment the clerk or an assistant clerk resumes
his duties, he shall make a record of that fact, with the date.
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under his signature, in the latest book of records. If at a sitting
of the division, neither the clerk nor an assistant clerk is
present, the division may appoint an acting clerk, who shall
perform the duties of the office during the sitting or until the
clerk or an assistant clerk resumes his duties, unless an appoint-
ment of a temporary clerk is sooner made or unless a new
clerk has qualified.
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Section 14. The clerk of the division shall receive from
commonwealth, as salary a sum equal to 75% of the combined
total salary of a justice of the division. Said clerk may employ
necessary clerical assistance and may expend for said purpose
such sums as may be appropriated therefor by the common-
wealth, subject however to approval of the presiding justice.
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Section 15. Assistant clerks of the division shall be paid by
the commonwealth as salary a sum equal to 75% of the salary
of the clerk.
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Section 16. There may annually be expended out of the
treasury of the commonwealth, under the direction of the chief
justice of the superior court, such sums as may be appropriated
for printing, for transportation of papers and documents, for
clerical work, for an executive clerk to the presiding justice
who may be the clerk or an assistant clerk, and for certain
other expenses incident to the work of the division. The
presiding justice of the division may with the approval of the
chief justice of the superior court appoint and remove said
executive clerk and define his duties.
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Section 17. Copies of the ndes, as provided for in section
eight shall be printed at the expense of the commonwealth
from such sums as may be appropriated therefor and expended
under the direction of the chief justice of the superior court.
There may be included such notes and annotations, if any, as
shall be directed by vote of the justices of the division.
of general revisions of the ndes not otherwise disposed of maf'
be sold to the general public at such price per copy as shall be
fixed by vote of said justices, which price may be less than,
but shall not exceed, the cost of printing, binding and paper.
Copies intended for sale shall be transmitted, under the direc-
tion of said chief justice, to the several clerks of the courts and
to each clerk of the supreme judicial and the superior court in
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Suffolk county, and shall be placed on sale by them at the
price so fixed. Each clerk shall pay into the state treasury all
sums received from the sale thereof and report to the chief
justice of the superior court the number of copies sold and the
number remaining on hand, in the manner provided in section
3A of chapter 213.
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147 Section 18. The provisions of sections 4, 5, 6, 7, 8, 9, 10,

11 and 23 of chapter 211, and the provisions of sections 8, 9,
10, 12 and 13 of chapter 212, and the provisions of section 1C

of chapter 213, and the provisions of section 30 of chapter
214. and the provisions of sections 9, 11, 12, 13, 17, 18, 19,
20, 21. 22, 23, 27, 27A, and 28 to 33 inclusive, of chapter
221. shall apply to the appellate division of the superior court
so far as same may be applicable except that publication by a
reporter and under section 9 of said chapter 211 is not re-
quired, and wherever there is reference in said sections to
superior court or the supreme judicial court or full court such
references shall be deemed and considered to mean the appel-
late division of the superior court in applicable cases.
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1 SECTION 2. Sections 28A, 288, 28C and 28D of chapter
278 of the General Laws are hereby amended by striking out
the words “appellate division of the superior court” and in-
serting in place thereof the words “sentence review division”
and by striking out the words “appellate division” and inserting
in place thereof the words “review division” wherever the
words “appellate division of the superior court” and “appellate
division” appear in said sections.
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1 1971.SECTION 3. This act shall take effect on
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