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S3MMF;RY OF PROPOSED COMMISSION RECONMEKDATIONS AND ACTIONS 

I. DAMAGE REMEDIES 
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consequential costs that a plaintiff reasonably incurred. 

Immediate expenses. The Commission recommends the creation of a special 
right to an expedited trial to help address immediate expenses of 
plaintiffs. We solicit comment as to whether such a right would 
sufficiently aid plaintiffs in coping with emergency needs. 

Psychological changes. The Commission recommends that physically 
induced psychological changes from exposure to chemicals be compensable. 

Disruption of life. The Commission recommends no broadening of tort 
law for such damages. 

Pain and sufferinq. The Commission recommends no direct change in the 
existing tort law. However, Commission recommendations relating to 
increassd risk of future disease and causation of an increased incidence 
of disease would have the effect of limiting recoveries for pain and 
suffering. 

Increased risk of future disease. The Commission recommends the establish- 
ment of new, narrowly defined causes of action to recover damages for 
increased risk of future disease. 

The Commission recomm~nds that persons exposed to substantial 
releases of oil and hazardous materials be entitled to sue responsible 
parties for the costs of irmediate health screening to ascertain the 
impact of the exposures. Such cause of action would only be available 
where there is a substantial exposure and where the government has 
not conducted such screening and has no immediate plans to do so. 

The Commission recommends that persons exposed to a substantial 
increased risk of contracting specific diseases be entitled to elect 
long term medical monitoring and assurances of compensation for 
medical care costs and lost earnings from those specific diseases. 
The plaintiff would waive the right to sue at a later date for other 
compensation when the disease is manifested. 

'The Commission is divided as to whether to create a cause of actian 
for recovery of damages for severe mental distress from fear of increased 
risk of disease. Such damages would only be awarded where an individual 
could demonstrate exposure,increased risk, and a reasonably held fear. 
The Commission solicits input as to the type of damages which should be 
recoverable if this right were established. 
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Punitive damages. The Commission recommends allowing private parties 
to recover punitive damages from persons who wilfully or wantonly cause 
releases of oil or hazardous materials. 

11. LIABILITY RULES 
Strict, Joint and Several Liability. The Commission recommends that 
handlers, users, generators, transporters, disposers and site owners 
should be liable, jointly and severally, for personal injuries caused 
by releases of their oil and hazardous materials. The same defenses and 
right of apportionment available under the state Superfund law for 
property damage should apply to actions to recover for personal in- 
juries. The Commission solicits comment as to any reasons to deviate 
from the approach that is taken by the Superfund law on property damaqe 
when personal injuries are addressed. In particular, some Commission 
members wish to solicit input as to whether joint and several liability 
should continue to apply vertically (generator-transporter-disposer) 
and horizontally (generator-generator) in a waste site scenario. 

Causation. The Commission recommends the adoption of a "substantial 
factor" test for proving causation, under which the plaintiff must 
introduce evidence affording a reasonable basis for concluding that 
it was more likelythannot that the conduct of the defendant was 
a substantial factor in bringing about the result. The Commission 
recommends establishing a rebuttable presumption that if a plaintiff 
demonstrates that a release of a certain duration or magnitude rea- 
sonably could have caused a proven exposure it shall be presumed that 
the release caused the exposure. And the Commission recommends allowing 
groups of persons.with harms that exist in increased incidence 
associated with a release, to recover their losses in proportion to 
the share of such harms caused by the release. 

111. PROCEDURAL REMEDIES 
Statute of Limitations/Discovery Rule. The Commission recommends the 
adoption of the discovery rule for all toxic tort cases. We solicit 
input as to whether the rule should be adopted by statute, or through 
the courts. 

Admissibility of Evidence. The Commission recommends recognition of 
the probative value of various categories of scientific evidence. 
Such evidence should not automatically be excluded as irrelevant 
merely because it fits in one of these categories, but may be excluded 
at trial if it fails tomeet all traditional checks on reliability 
and usefulness of evidence. 

Class Actions. The Commission recommends encouraging class action 
certification for toxic tort cases. Issues common to the class should 
not be required to predominate in order to certify the case as a 
class action. Instead, split trials or out-of-court fact finding 
mechanisms should be utilized to help resolve non-common issues. 

Damage Scheduling. The Commission solicits input on the potential 
for damage scheduling in hazardous materials liability cases. 

Fee Shifting/~imiting. The Commission solicits input on the advisa- 
bility of shifting and/or limiting attorney's fees and expert fees 
in toxic tort cases. 



Expertise in the Courts. The Commission recommends no change in the 
judge and jury method of decision making in the courts. We solicit 
input as to the availability and needs for court appointed experts 
to assist courts in deciding complex toxic tort cases. 

Expedited Trials. As noted above, the Commission recommends allowing 
all parties in toxic tort suits the right to seek an expedited 
trial on urgent issues. The court should be required to take account 
of its ability to treat the urgent issues and non-urgent issues in 
separate hearings, so as to not unfairly prejudice the ability 
of parties to try all aspects of the case on the merits. 

Administrative Fund. The Commission has no recommendation at this time 
with reqard to the establishment of an administrative fund to compensate 
certain-losses of victims. Instead, we solicit input as to whether 
such a fund is needed in view.of the other Commission recommendations. 

Effective Date. The Commission did not address the question of when 
any proposed legislative changes ought to be effective, nor the extent 
to which these changes ought to be retroactive. The Commission solicits 
comment on these matters. 


