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(House, No. 4985 of 1969)

Ordered, That a special committee, to consist of four members
of the senate to be designated by the president thereof, and seven
members of the house of representatives to be designated by the
speaker thereof, is hereby established for the purpose of making an
investigation and study of the procedure, rules and regulations
under which the commonwealth has granted irrevocable licenses,
the adequacy of the compensation paid for such licenses and such
other matters relative thereto which the committee deems relevant
and proper. Said committee shall be provided with quarters in the
state house or elsewhere, may hold hearings, may travel within the
commonwealth, shall have the power to summon witnesses and to
require the production of books, records and papers as it deems
necessary, and may expend for clerical and other assistance, and
for expenses, such sums as may be appropriated therefor. Said
committee shall report to the general court the results of its
investigation and study, and its recommendations, if any, together
with drafts of legislation necessary to carry said recommendations
into effect, by filing the same with the clerk of the house of
representatives on or before the last Wednesday in January, nine-
teen hundred and seventy.

Adopted
By the House of Representatives, April 23, 1969.
By the Senate, August 6, 1969.

Revived and continued under House order No. 4985 of 1970.

jc Ctmtmontoealrt) of
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This report is a study of primarily Chapter 91 of the Massachu-
setts General Laws and its administration. The focus is on the
licensing under these statutes by the Department of Public Works,
Division of Waterways, of development projects in both private and
public tidelands. Of necessity, however, it has been necessary to
also investigate the history of the development of the law per-
taining to the ownership, use and control of the tidelands and
tidelands interests. Similarly, substantial attention is devoted to the
consideration of related statutes and their administration as well as
to certain overriding or paramount non-statutory legal principles.

Although it would seem from this description of the scope of
the study that the report is boundless, it is not despite its length.
What was originally thought to be a project of approximately
one-half the magnitude of this final report has in fact been sharply
limited to focus almost exclusively on the law pertaining to the
licensing or other approval of tidelands development projects to
the exclusion of all other laws that pertain to uses and activities in
tidelands and tidewaters. Unfortunately, not even a focused report
of this length can hope to answer all questions that one might have
about the tidelands laws and their administration though all of
what appear to be principal questions have been considered.

The study and report was sponsored by the Legislative Com-
mission on Irrevocable Licenses whose primary task is con-
sideration of all special legislation introduced for the purpose of
having the General Court confirm and make irrevocable particular
revocable licenses issued by the Department of Public Works. The
Commission has provided the author with the invaluable assistance
of two law students throughout the four month course of the
study as well as with continuing encouragement. Recognition is
also in order for the cooperation of Mr. Paul Allen of the Division
of Waterways.

tEfje Commontoealtf) of iHaasadtustettS
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Thomas Finnegan and George D. Welch have served well as
research assistants and have offered much in the way not just
research but insight and criticism of the various report drafts. But
in the end it should be made clear that the author takes full
responsibility for the statements and conclusions that appear
herein

DAVID A. RICE
Study Director and

Professor of Law,
Boston University

October 15. 1970
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The coast lands and particularly the tidelands of Massachusetts
are a unique natural asset of the Commonwealth to which a unique
body of non-statutory as well as statutory law applies.

The unique legal status of the tidelands derives not just from
their unique natural physical characteristics but from the fact that
the settlers of the colonies acquired the tidelands under their
charters subject to reserved public rights that may be compromised
or transferred only for the accomplishment of a public purpose.

The colonial Ordinance of 1641—7 transferred to riparian own-
ers on the coast of Massachusetts bare legal title and so much of
the reserved and paramount public rights as were necessary to
accomplish the purpose of promoting the construction of wharfs in
aid of the navigation and commerce of the colony as a whole.

The public rights not compromised or limited by the colonial
ordinance are much broader for purposes of estate regulation and
control over the disposition by the state of tidelands interests than
the enumerated public rights of navigation, fishery and fowling
exercisable by individual members of the public.

The existing tidelands statutes and their administration do not
adequately reflect the legal restrictions on the power of the state
to compromise or transfer the public interest in the tidelands
through the licensing of tidelands development projects.

The statutes are so narrowly drawn that an administrator
carefully following the directive of the tidelands licensing
statutes may not consider in deciding whether to issue a
tidelands license the paramount legal principles that require
that no transfer of the public’s tidelands interest be made
except upon a finding that the transfer will serve a public
purpose or be in the public interest.

The formulas for the computation of the compensation to
be paid to the Commonwealth for the displacement to tide-
water and the taking up of public tidelands are archaic and
result in the receipt of inadequate compensation by the
Commonwealth for the public interests and rights transferred
by license.

®t)e Commontoealtf) of 4flafigad)U£(ettS
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The narrowly drawn statutes and the inadequate compen-
sation formulas as well as other inadequacies in the laws and
their administration facilitate speculative license seeking.

The Division of Waterways of the Department of Public
Works goes beyond the statutory requirements for notice and
hearing in license application cases but there remain some
inadequacies especially in regard to the records kept of such
hearings and their usefulness to both the decision-making
commissioners and to the parties to the hearing and interested
members of the public.

The Division of Waterways of the Department of Public
Works provides, due to understaffing, virtually no supervisory
inspection of tidelands development work in progress in order
to assure compliance with approved project plans or the terms
and conditions of licenses.

The statutory remedies and enforcement procedures available to
the Division of Waterways of the Department of Public Works are
outmoded, cumbersome and too time-consuming to permit swift
enforcement of the statutes or the terms and conditions of licenses
so that even absent other statutory and administrative deficiencies
it would be at best difficult to compel compliance with the law
and license terms.

It is recommended that total revision of the tidelands licensing
statutes be immediately undertaken to rectify the deficiencies
found to exist in the laws.

It is further recommended that a comprehensive study of coastal
zone resources, uses, activities and development demands be im-
mediately undertaken with a view to the preparation of a com-
prehensive report on the coastal zone for purposes of implementing
a program of coastal zone planning and management.

It is further recommended that the displacement fee on the
issuance of tidelands licenses by the Division of Waterways of the
Department of Public Works be raised to two dollars a cubic yard
and that the General Court enact no legislation in lieu of the
issuance of such licenses except upon a finding that the issuance of
such a license is both necessary and for a public purpose, until the
revised tidelands licensing statutes are prepared and enacted if not
until the comprehensive study of the coastal zone is completed and
legislation based thereon is prepared and enacted.
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The Committee on Irrevocable Licenses of the General Court has
sponsored the preparation of a thorough study and report on the
laws of the Commonwealth pertaining in particular to the issuance
of licenses by the Department of Public Works for construction
and filling in the tidelands of Massachusetts. That study and its
interim report have been completed and indicate the necessity for
revision of the Massachusetts tidelands licensing laws, procedures
and policies.

Reasons for revision of the archaic statute appear obvious with
respect to the inadequate compensation formulas for determining
the compensation to the Commonwealth of the displacement of
tidewater as a result of interest and rights transferred by license
and the application of policy permitted within narrowly drawn and
inadequate sections of the statute with respect to more intense and
complex demands as society, sciences and the economy reach
higher stages of development.

The shortcomings of the existing statute along with other defici-
encies require that tidelands licensing statutes be sufficiently re-
vised. The Department of Public Works should begin recodifying
Chapter 91 of the General Laws immediately to obtain a more
organized and viable statute with sufficient flexibility to provide
for changing conditions. Section 21 of Chapter 91 of the General
Laws should be amended immediately to permit the Department of
Public Works to assess a licensee an amount not to exceed $2.00
per cubic yard of tidewater displaced, which more realistically
approaches the cost of removal of material than the present thirty-
seven and one-half cents established ninety-two years ago. An
increase of more than five times the present rate for tidewater
displaced plus the increase from twenty-five cents per square foot
of tidelands occupied to SI.OO per square foot as implemented by
the Department of Public Works a year ago will impose a financial
responsibility upon an applicant for a license sufficiently significant
to deter petition therefor.

The increased financial commitment compounded by the re-
quirement of the Department of Public Works’ policy, established
in May 1970 to obtain the assessment prior to issuing a license,
will reduce the flow of applications to the realm of necessity and
sincerity, thereby creating a more effective and adequate program.

tEfjc Commontoealtl) of jUlaggactjugetta
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The committee recommends the enactment of the legislation
marked “Appendix A” which is attached hereto and which in-
creases the compensation payable for the displacement of tide-
water.

The committee recommends the adoption of “Appendix B”
which is attached hereto, and which is a joint order requiring the
Recodification Counsel to recodify chapter 91 of the General Laws
and to file its new draft on or before May 30, 1971 with the clerk
of the Senate.

For the committee,

Sen. JOHN J. MOAKLEY, Chairman
Sen. ROBERT L. CAWLEY
Sen. DANIEL J. FOLEY
Sen. ALLEN F. JONES
Rep. STEVE T. CHMURA, Vice-Chairman
Rep. ARTHUR L. DESROCHER
Rep. MICHAEL F. FLAHERTY
Rep. FRANK J. MATRANGO
Rep. GREGORY MAYHEW

®fie Commontoealtf) of illaßtfacfjugetttf

APPENDIX “A”

APPENDIX “B’

Both of these appendices are in keeping with the thrust and
purpose of the committee’s deliberations, findings and report.
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In the Year One Thousand Nine Hundred and Seventy-One.

An Act increasing the compensation for displacement of
TIDEWATER

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 21 of chapter 91 of the General Laws, as appearing
2 in the Tercentenary Edition, is hereby amended by striking out
3 the first sentence and inserting in place thereof the following
4 sentence; The amount of tidewater displaced by any struc-
-5 ture below high water mark, or any filling of flats, shall be
6 ascertained by the department, which shall require the persons
7 who cause such displacement to make compensation therefor
8 by excavating, under its direction, between high and low water
9 mark in some part of the same harbor a basin for a quantity of

10 water equal to that displaced; or by paying to the common-
-11 wealth, in lieu of such excavation, an amount assessed by the
12 department, not exceeding two dollars per cubic yard of water
13 displaced; or by improving the harbor in any other manner
14 satisfactory to the department.

APPENDIX A.
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Ordered, Tliat the Recodification Counsel prepare and recodify
Chapter 91 of the General Laws under the stiperivision of the
special committee established under House Order No. 4985 of
1969 and revived and continued under House Order No. 4985 of
1970, or subject to the approval of any successor committee which

may be established by the General Court. Said counsel shall file its
new draft of said Chapter 91 on or before May 30th, 1971 with
the clerk of the Senate.

APPENDIX B

®fje Commontoealtf) of iHasteacjiuacttS
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A STUDY OF THE LAW PERTAINING TO
THE TIDELANDS OF MASSACHUSETTS

Perhaps the most unique natural asset of any maritime state is
its coastal area including the upland, marshes, shore, submerged
land and tidewaters. Together, they comprise the complex estu-
arine system where

. .
. the recognized uses . .

.
are more numerous and more

complex in their interaction than is the case with inland
situations. This . . . [is] because of the extent of the
estuarine zone, the proximity of major industrial and
urban complexes, the use of the aquatic component as a
medium of transport, and the incompletely understood
impact of each resource use on other uses, and on the
physical and biological environment itself. 1

The estuarine area, and the upland and shore in particular, has
long been a focal point of human activity. With respect to such
activity, it has been noted in the first annual report of the Council
on Environmental Quality that

. . . wetlands [the term being used by the Council to
describe shore as well as salt marshes] represent attrac-
tive waterfront acreage in particular demand by industrial
and commercial concerns and home buyers. Relatively
inexpensive to dredge, fill, and bulkhead for building
sites, shallow wetlands attract many industries which are
not dependent on waterfront sites but which find an
economic advantage in developing these low-priced lands.
Too often local governments acquiesce, anticipating the
increased tax revenues. Consequently, natural coastal
areas are being nibbled away. The long-range economic
and ecological costs are borne not just by the particular

I

local community but by the people of the State and the
region, and no less by the rest of the Nation. 2

I. INTRODUCTION
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The history of the Commonwealth of Massachusetts demon-
strates that it is not to be excepted from the preceding general
comments about the nature and extent of human activity in the
coastal area. Thus, it was written as early as 1850 that

The great argument in favor of filling up the flats is,
that more land is wanted for warehouses and dwellings.
We admit that the circumscribed condition of the city
[Boston] is such as to create a good demand for land.
But the harbor is as circumscribed as the town; and the
demand, prospective at least, is as great for water as for
land. In prospect, there is a great demand for both. But
we consider the demand for water to be paramount. The
demand for land is, in a great degree, an individual
demand, the demand of companies engaged in specula-
tions; while the demand of commerce, in which the
State and nation have a deep and vital interest. 3

And most recently, the General Court has acted out of concern for
the estuarine resources of Massachusetts in enacting two major
coastal wetlands laws that fast became models for legislative action
in other states.

The specific subject matter of this study and report is the law
and the administration of the law pertaining to the so-called
tidelands of the Commonwealth, a broad but single category of the
estuarine complex comprising the shore and submerged lands lying
between mean high water and the seaward boundary of the Com-
monwealth. The general purpose is to inquire whether these laws
which have remained virtually unchanged since their enactment in
the 1860 s and 1870 s continue to provide adequate standards and
controls on the use of the tidelands in a vastly different era or
whether they need revision to reflect the problems and needs of
the 1970s and beyond.

To be more specific, the subject of this report is that set of laws
contained in Chapter 91 of the General Laws that pertain to
licensing of certain activities, primarily the erection of structures or
the placing of fill, in the coastal tidelands. Both the development
of the law and its administration by the Department of Public
Works, Division of Waterways, is analyzed and reported upon
herein. In addition, careful consideration is given to related legal
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principles that bear upon the power of the Commonwealth to
transfer interests in publicly owned tidelands and the power to
regulate the use of privately owned tidelands. Finally, an evalu-
ation of the law and its administration is set forth followed by a
concluding section containing a set of recommendations developed

the course of this study.

The term “tidelands” itself has no special significance for a
study of the laws of Massachusetts since there is no present legal
definition of the term. Rather, it is a short-hand and broad term
that comprehends two distinct categories of tide-flowed lands that
do have independent legal significance. First among these is the
flats or the shore lying between mean high water and the nearer of
extreme low water or one hundred rods. The second is the sub-
merged or subacqueous land lying between the seaward limit of the
flats and the seaward boundary of the Commonwealth. The term
“tidelands,” therefore, encompasses all of what is sometimes re-
ferred to as the contiguous zone of the coastal region except that,
for purposes of this study, coastal wetlands are excluded from the
scope of the term in reflection of the fact that a separate set of
statutes administered by the Department of Natural Resources
pertains to them and their use.

The real significance of the tidelands area for the law is not, of
course, totally dependent on whether the law chooses to define the
term for its special purposes. Rather, its importance for the law
stems from the fact that the land about which the term speaks is
an important resource and center of human activity and it is this
which makes it necessary to undertake a study of the law and its
administration. Thus, among the considerations that run through
this study and report are that the tidelands as a resource are under
increasing pressure for development as land in the coastal area
becomes more scarce, that the tidewaters that flow these lands
remain important for both commercial and recreational navigation
and fishing and that access or proximity to the water is desired,
and in some instances required, for a variety of industrial, com-

11. TIDELANDS AND THE LAW
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mercial, residential and recreational activities. Other factors that
pertain to the tidelands are that coastal municipalities with estab-
lished inland boundaries have a keen interest in tidelands developl

ments that will expand the property tax base, that the Common-
wealth has an interest in receiving appropriate compensation for
the use of lands in which it holds rights, and that the public in
general has an interest in having the tidelands as a resource used
wisely.

The aforementioned considerations dictate that the study of the
law and its administration not be conducted in a vacuum but that
account be taken of why the laws were enacted, whether the laws
have fulfilled the purposes for which they were intended, whether
and how present needs and problems differ from those that existed
at the time of enactment and whether the law is adequate to cope
with any new needs or problems that are found to exist. To the
extent that it is possible to take such a variety of factors into
account, an attempt to do so is made in the remainder of this
report.

Perhaps more than in any other area of the law, the law
pertaining to the ownership, use and control of land is closely tied
to history. This is particularly true of the law of the tidelands. For
this reason, this review of the law takes into account the historical
background of the law as it presently exists through a chrono-
logical exposition of the development of the law as a prelude to
the discussion of the provisions of the relevant portions of Chapter
91 and its administration.

English Common Law Background
Most discussions of the English common law relating to the

tidelands begin with the time of the Norman Conquest, but several
recent commentators suggest that the common law had roots in
the Roman law principle that although the authority of the sover-
eign extended to the sea and the lands beneath it the ownership of

111. EARLY DEVELOPMENT OF THE LAW OF TIDELANDS
OWNERSHIP, USE AND CONTROL



HOUSE - No. 4932 [Jan.18

the sea and the tidelands was in the people in common. 4 This
concept which further prohibited the sovereign from disposing of
such lands and waters was reflected in the early writings of
Bracton on the law of England, 5 but it is clear that the principle
was compromised or lost for a time following the Norman
Conquest.

After the time of the Norman Conquest, the king claimed both
sovereign authority over the sea and the lands beneath it and a
private —or jus privatum title to them. 6 This departure from the
principle of Roman law is said to have stripped the citizenry of its
common rights and permitted the king to grant title or other
exclusive rights in the tidelands to individual subjects though there
is much authority to the effect that in general the rights of
navigation and fishery remained common.

Since England was sparsely settled at and after the time of the
conquest, little occasion to object to such claims seems to have
arisen, but concern did develop and came to head at or about the
time of Magna Charta. While there is some dispute among legal
historians as to the role of Magna Charta in bringing change to the
relevant body of law, it is clear that a change did come about that
is of great significance to the development of the law in Massa-
chusetts.

The change that took place in the common law was in the
nature of a partial reversion to the Roman law principle. Thus,
after Magna Charta, it became established that the king held not
one, but two interests in the tidewaters and tidelands. He retained
the proprietary jus privatum and, in addition, held as sovereign the
jus publicum in a sovereign or governmental capacity. Some dis-
pute exists as to whether he could after Magna Charta continue to
convey or grant the jus privatum but it was clearly established that
the jus publicum could not be conveyed or granted, it being held
as a public trust for all subjects and their free exercise of the
common rights of navigation and fishery in all tidal waters.

The nature of the public interest in tidewaters and tidelands was
such that it was held that all conveyances were solely of the jus
privatum and that the public servitude pertained as to even those
grants made prior to Magna Charta. The only exception to this rule
was where, subject to very strict rules of proof and grant con-
struction, it could be established that an ancient grant from the
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king had established an exclusive fishery. Under these circum-
stances, the public or common right of fishery could be excluded
though the common right of navigation prevailed absent the erec-
tion in aid of the fishery of fish weirs or other obstructions to
actual navigation.

At a later date when Parliament reached its ascendancy as the
representative of the sovereign people, it is stated that as repre-
sentative Parliament could make grants to the tidelands. Again,
however, such grants were of only the jus privatum or proprietary
interest in the soil and were subject to the public exercise of the
rights of navigation and fishery.

The Law in Colonial Massachusetts
Title to all lands, including the tidelands, of Massachusetts

originally vested in the king of England by virtue of discovery.
Under established principles, this meant that the title acquired and
the nature of the law in colonial Massachusetts were based upon
the common law of England. It has been declared that the king, as
in England, held the jus privatum interest in the tidelands of North
America subject to the jus publicum 1 and that the common law
pertaining to the tidelands applied here so far as it was applicable
to the existing conditions.8

Under the common law, the king could not convey the royal jus
privatum free from the limitations of the jus publicum. And the
courts of Massachusetts have declared that the grant of tidelands in
the Massachusetts Bay Colony Charter by Charles I was a grant
subject to the jus publicum. Thus, it is succinctly stated in Home
for Aged Women v. Commonwealth 9 that

The title of the king, both the jus publicum and the jus
privatum, with rights of regulation in Parliament in the
interest of the people, came to the colonies, and after-
wards passed to the several states. 10

And in Commonwealth v. Roxbury , n the Supreme Judicial Court
declared in an opinion written by Chief Justice Lemuel Shaw who
wrote the bulk of the early tidelands opinions for the court that

as it was held that the king, by virtue of his pre-
rogative, had authority to create and grant political
powers, necessary to the government of these new coun-
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tries, it was held, that, where charters were granted to
organized bodies with power of governing the colonies,
like that of Charles I to the Governor and Company of
Massachusetts, they conveyed the prerogative powers of
the crown, and as such included the arms of the sea, and
all tidewaters, to be held, like those of the crown, in
trust for the public. 1 2

Beginning in about 1635, the General Court in exercise of these
powers of governance set about the task of preparing a written
form of basic or fundamental laws. The culmination of this effort
was the so-called Ordinance of 1641-7 in which it was stated,
among other things, that

. . . in all creeks, coves and other places about or upon
salt water, where the sea ebbs and flows, the proprietor,
or the land adjoining, shall have propriety to the low
water mark, where the sea doth not ebb above a hundred
rods, and not more wheresoever it ebbs further. 13

That this marked a change in the law is clear from the fact that,
pursuant to the settled principles of common law, early grants of
land along the-shore conveyed title to only the high water mark. 14
The law had for its purpose the encouragement of private wharf
building in aid of commerce and navigation in the absence of the
colony’s inability to afford such an undertaking 15 although it may
be that the provision also recognized a common practice of upland
proprietors in using the shore for construction of wharves faci-
litating access to the sea. 16

Although the action of the General Court through the making of
the Ordinance of 164G7 and the titles acquired thereunder were
confirmed in the Province Charter of 1691 and the Constitution of
Massachusetts and has been repeatedly relied upon by the courts of
the Commonwealth, it seems appropriate to inquire whether the
General Court could in fact lawfully convey title to individual
upland proprietors by such a declaration. In so doing, it seems wise
to put aside the notion that this could not be done by virtue of
any continuing rule of the common law since the common law is
not only subject to change in a general evolutionary sense but it
was also subject to specific change in the colonies to reflect more
adequately the conditions under which the settlers lived. Rather,
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the more important inquiry would seem to be whether the nature
of the title to the tidelands acquired under the grant of Charles I
under the law as it then existed, was such as to limit the power of
the Governor and Company of Massachusetts Bay and, ultimately,
the General Court to make such a disposition.

The question as posed does not admit of any easy answer. One
confronted with finding an answer is, nevertheless, inexorably
moved in the direction of searching for an answer that reflects
practical realities as well as legal consistency. Such an answer lies
neither in the bold assertion that title to the shore remains in the
Commonwealth despite the Ordinance of 1641-7 17 nor in seeking
refuge behind such confirmations as may be found in the Province
Charter of 1691;18 the former ignores the reality that persons have
acted in reliance upon the general grant for more than three
centuries while the latter ignores the basic legal principle that not
even the king could convey a title free from existing restrictions
that ran with the land.

There are at least two plausible avenues of approach to the
question. First, even though the king could not grant title to the
shore, title could be acquired in England by prescription and that
rule apparently pertained in Massachusetts 20 at least until it was
declared by statute in 1867 that a title by prescription in the
tidelands could no longer be obtained (Acts 1867, c. 275). But this
approach leaves each person claiming such title to establish his
claim through proof in his case of such prescription. The second
approach does not admit of this inadequacy.

The most acceptable means of reconciling practical realities and
legal principles is to fall back upon the often stated but in-
adequately explicated principle that Parliament as representative of
the English people could convey title to the shore to an individual
although the king could not. 21 This power has been said to not be
peculiarly inherent in Parliament but vested in Parliament and in
the representative bodies of the colonies and the states as the
representatives of the people and repository of their sovereign
power. 22

The authority of Parliament was not, however, unrestricted. The
authorities which speak of it at all declare that grants by Parlia-
ment did not extinguish the common rights of navigation and
fishery over the granted shore.23 And it is important to note that
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this reserved public interest is the basis for the regulation by
Parliament of uses and activities as well as the source of rights for
individual members of the public. 233

The action of the General Court in making the Ordinance of
1641-7 was, of course, in keeping with this limitation in that the

ordinance stated that
. . . every inhabitant who is a householder shall have free
fishing and fowling in any great ponds, bays, coves and
rivers, so far as the sea ebbs flows. .

.

and that those with propriety in the shore pursuant to the ordi-
nance

.
.

. shall not . .
. have power to stop or hinder the

passage of boats or vessels, in or through the sea, creeks
or coves, to other men’s houses or lands.

A second restriction on the power of Parliament is its grants had
to be for a public purpose or result in some public benefit. 24 This
restriction of the use of sovereign power to the service of the
public interest is correlative to the public purpose limitation on the
sovereign’s exercise of the police power and the power of eminent
domain. But even this condition may have been satisfied in the
case of the action of the General Court for the most frequent
explanation of the reason for the general grant was to promote the
construction of wharves and other facilities in aid of the colony’s
commerce and navigation. 25

One finds little else of special significance to this study that
occurred during the colonial period. The law as stated was ap-
parently practiced upon in the colonial courts. 26 And although the
1684 revocation of the Massachusetts Bay Colony charter pre-

sumably voided all laws made thereunder and withdrew all sover-
eign power and attributes those laws and land titles acquired
thereunder were subsequently confirmed and full sovereignty was
reacquired. 27 Furthermore, the Massachusetts courts have declared
that the same body of law applies throughout the Commonwealth
with respect to the tidelands including that area which was the
Plymouth Colony although that area was not within the juris-
diction of the Massachusetts Bay Colony at the time the Ordinance
of 1641-7 was made.28
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At the time of the American Revolution, the several states
succeeded to the titles of the king of England and those colonial
governments to whom grants had been made. Such titles in the
tidelands were, however, subject to existing public trust or jus
publicum limitations and to the powers conferred on the general
government.29 Thus, the Commonwealth of Massachusetts acquired
both the sovereign or governmental jus publicum and the pro-
prietary jus privatum last held by the Province of Massachusetts*
though it did not acquire title to the shore granted under the
Ordinance of 1641-7 as the constitution that was adopted provided
in part that “all the laws which have been adopted and approved
in the Province, Colony or State of Massachusetts Bay, and usually
practiced in the courts of law” were to continue in effect.

Although the Ordinance of 1641-7 had been practiced upon
with regularity in the colonial courts, a leading treatise of the early
1800’s also declared that “the rights and alterations of the com-
mon law, growing out of this statute, are numerous, and probably,
as yet, but in part disclosed in practice.” 30 Thus, the courts faced
the task of interpreting the law, deciding a vast majority of the
reported tidelands decisions before 1860.

Upon initial observation, it seems that the law developed
through the courts along very clear lines. The courts very early
recognized the purpose of the ordinance to be the encouragement
and facilitation of wharf-building and held that such construction

The Law in Post-Revolutionary Massachusetts Prior to 1866

When in modern times it became technologically possible to exploit offshore oil re-
sources, a federal-state conflict developed over the ownership of tidelands. In 1947 and
on two occasions thereafter, the United States Supreme Court held with respect to the
tidelands in the territorial waters of at least those states not among the thirteen original
colonies that the federal government had rights paramount to the states beyond low
water. U.S. v. California, 332 U.S. 19 (1947); U.S. v. Louisiana, 339 U.S. 699 (1959);
U.S. v. Texas, 339 U.S. 707 (1950). Congress, however, reacted by ceding these lands
back to the states in the Submerged Lands Act, subject therein only to the reservation
that

“(d) Nothing in this chapter shall affect the use. development, improve-
ment, or control by or under the constitutional authority of the United States
of said lands and waters for the purposes of navigation or flood control of the
production of power, or be construed as the release or relinquishment of any
rights of the United States arising under the constitutional authority of Con-
gress to regulate or improve navigation, or to provide for flood control, or the
production of power***”. 43 U.S.C. 1311 (d) (1964).
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was allowed even though it might diminish common navigation and
fishing rights. 3 1 Such structures could not, however, ordinarily be
extended beyond the line of riparian ownership 32 and a wharf that
was such a hinderance to navigation as to not leave a sufficient
passage in a tidal channel for the public was an unlawful obstruc-
tion even though situated exclusively in the shore.33

Although the cases just discussed make clear the intention ap-
parent on the face of the ordinance to make riparian ownership of
the shore subject to the jus publicum at least with respect to
navigation, fishery and fowling, it was early held by the courts that
the ordinance granted title in the shore rather than a mere
license. 34 That this" was no ordinary title is, however, clear from
the limitations imposed by the reserved common rights on such as
wharfing.

The law developed the principle that an owner might build a
wharf or inclosure in his flats and so exclude the public’s use, but
that failing such an act the common rights could be freely ex-
ercised despite his propriety in the soil of the shore or flats. 35 The
statement in the early case of Austin v. Carter36 that the pro-
prietary right such as to permit exclusion of the public at the
pleasure of the owner through building, inclosing or obstructing to
the line of ownership was, however, sharply criticized as being at
odds with the common law, pre-1804 cases and the reservation of
public rights in the colonial ordinance.37 But this principle of
Austin v. Carter was, nevertheless, often repeated in subsequent
decisions though primacy of the reserved public rights was later
reasserted with respect to the power of the legislature to limit or
regulate the right to build in the flats or shore. 38

The preceding discussion leaves open the question of precisely
what could be done by an owner to exclude the public. Clearly, he
might build a wharf for that was the intention of the ordinance
and the opinion of the courts. In addition, he might erect an
inclosure for the courts entertained trespass actions for the break-
ing of a close in cases where the riparian owner had fenced or
inclosed his shore to protect fishing and clamming. 39

Consistent with the objection of Dane to the language used by
the court in Austin v. Carter, neither that nor any other early case
held than an owner might unalterably change the character of the
shore by reclaiming it through filling. This is so even though a few
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decisions badly state the power to exclude in terms of filling as
well as building or inclosing.40

That Austin v. Carter and other early cases do not specifically
mention filling is not surprising. There appear to be no English
common law cases except those involving an express authorization
to fill that establish such a right 41 nor are there any early
Massachusetts decisions that are known that do so. While the later
decisions that suggest such a right probably do so in recognition of
the practical realtiy that some riparian owners had filled land in
the shore, the reservation of public rights in the colonial ordinance
and the reflection in those reserved rights of the common law
would appear to preclude such an extreme act that irretrievably
changed through extinction the character of the shore and public
rights. It is doubtful that the right to fill was an incident of title
under the Ordinance of 1641-7 given the purpose of the ordinance
to promote private activity in aid, not in derogation, of navigation
and commerce.

The colonial ordinance most clearly served its basic purpose of
promoting wharf construction. In fact, it had so succeeded that by
resolve in 1835, the General Court ordered that a commission be
appointed to survey Boston Harbor for the purpose of establishing
harbor lines to safeguard the reserved public rights by preserving
the harbor and limiting encroachments thereon (Res. 1835, c. 62).
In its report in 1837, the commission itself expressed concern
about the extent to which harbor flats had been filled4 2 and the
House of Representatives Committee on Mercantile Affairs and
Insurance in commenting on the report provided some indication
of both what had been the common practice in the early 1800’s
and the then present state of affairs in the following statement:

Many persons, from time to time, desired to extend their
wharves beyond this line [the line of propriety estab-
lished by the Ordinance of 1641-7], and of course,
applied to the Legislature for permission. But as such
permission might interfere with the rights of others, or
those of the public, it was never granted without publica-
tion of an order of notice. In process of time, these
petitions became very numerous, as wharf property be-
came valuable. The harbor became much encroached
upon, and it was found that the orders of notice brought
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only information from the immediate neighbors of the
petitioners, and left the Legislature, without the means
of judging what would be the more distant and general
effect of granting the petition.43

Thus, a law was passed in 1837 that established lines in Boston
Harbor beyond which wharves could not be extended (Acts 1837,
c. 229) and that law was thereafter from time to time amended to
reflect the findings of subsequent surveys.

The harbor line laws set the stage for a litigation of singular
fame in the history of Massachusetts tidelands law. At issue in
Commonwealth v. Alger44 was whether the General Court could
through the drawing of a harbor line shoreward of the seaward
limit of Alger’s property limit the riparian owner’s right to extend
his existing wharf to the outer limit of his shore. In rejecting
Alger’s argument that this could not be done, the Supreme Judicial
Court in an opinion by Chief Justice Shaw declared that

. . . the legislature has power, by a General Law affecting
all riparian owners on the same line of shore equally and
alike, to make reasonable regulations, declaring the
public right, and providing for its preservation by reason-
able restraints, and to enforce these restraints by suitable
penalties 45

In reaching this conclusion, the court explained that though the
Ordinance of 1641-7 made a grant of separate property it also
expressly reserved some right for individuals and the public so that

. . . in the exercise of the more general power of govern-
ment. so to restrain the injurious use of property, it
seems to apply more significantly and directly to real
estate thus situated on the sea-shore, separating the up-
land from the sea, to which the public have a common
and acknowledged right, so that such estate should be
held to somewhat more restrictive regulations in its use,
than interior or upland estate remote from places in
which the public have a common right 46

Thus, it was early established that while “all real estate derived
from the government is subject to some restraint for the general
good, whether such restraint be regarded as a police regulation or
of any other character . . . the sea-shore estate, though held in fee
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by the riparian proprietor, both on account of the qualified reser-
vation under which the grant was made, and the peculiar nature
and character, position and relations of the estate, and the great
public interests associated with it, is more especially subject to
some reasonable restraints. .

. ,”47
Commonwealth v. Alger is a bench mark in the Massachusetts

tidelands law. It contains an historically important review and
application of the law by a member of the Court who was
singularly well-versed in the meaning of laws pertaining to the
tidelands. And on the basis of that review of the law and its
rationale, it sustained the first attempts of the General Court to
regulate the use of privately owned shore for the protection of
public rights under a power “held in trust for the best interest of
the public, for commerce and navigation, and for all the legitimate
and appropriate uses to which it may be subservient.”48 The
imprimatur given to the sustained legislation and the power of the
General Court in the lengthy and carefully developed opinion was
the precursor of even further regulatory measures.

From the late 1830’s through the 1850’s, numerous temporary
commissions were created by the General Court to conduct surveys
and studies related to the feasibility and propriety of creating filled
land in Boston Harbor primarily on flats owned by the Common-
wealth. These reports, as has already been noted in the preceding
pages, reveal that at that early time the pressure to create new land
by filling was already intense and display concern that such
activity might have an adverse effect on commerce and navigation
in Boston Harbor.49 That this was a forward-looking concern is
attested to by a statement by one of the commissions about the
responsibility of the legislature in protecting the public interest:

Nor will they, as guardians of the public weal, confine
their view to the present condition of things. Any policy
which does not look forward at least a century, and
consider the wants of the people at the end of that
period, is repugnant to the spirit of the age, and so
dishonorable to the character of this Commonwealth.50

The 1850 report of the commissioners contained a recom-
mendation that “a system should be adopted, in the disposition of
this property, which will meet the wants of the present generation,
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and at the same time subserve
f
the interest of those who come after

us.”5 1 The General Court proceeded to make disposition of the
Hats in Back Bay and other areas but enacted in 1859 that no
further conveyance of the land or flats of the Commonwealth
should be made without the approval of the Governor and Council
(Acts 1859, c. 223).

The present statutes conferring jurisdiction on the Department
of Public Works, Division of Waterways, to license structures and
fill in Massachusetts tidelands date back to an act of 1866 which
created a permanent Board of Harbor Commissioners who had the
responsibility for

. .
. general care and supervision of all the harbors and

tidewaters, and of all the flats and lands flowed thereby
. . . in order to prevent and remove unauthorized en-
croachments of any kind which are liable to interfere
with full navigation of said harbors, or in any way injure
their channels, or cause any reduction of their tide-
waters, and in order to protect and develop the rights
and property of the Commonwealth in said flats and
lands. (Acts 1866, c. 149).

The most significant aspect of the 1866 statute for purposes of
this study and report is that persons intending to erect structures
or place fill in tidelands pursuant to legislative authority were
required by the law to give notice to and obtain the written
approval of a majority of the commissioners. In effect, the General
Court for the first time took into account the already ac-
knowledged rush to fill and create new land and instituted some-
thing on the order of a licensing system for the conduct of all
tidelands projects instead of remaining content with the traditional
requirement of legislative sanction for the conduct of activity in
public tidelands or, after 1837, beyond the harbor lines established
by law.

IV. THE LICENSING OF STRUCTURES AND FILL
IN MASSACHUSETTS TIDELANDS

Development of the Law of Licensing
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Several other provisions of the 1866 statute warrant note. First,
the commissioners were given the responsibility after hearing to
draw and recommend to the General Court harbor lines to be
considered for enactment. Second, the law required that com-
pensation be made to the Commonwealth for the displacement of
tidewater and set a formula for such compensation that is still in
use today. Third, the requirement of obtaining approval of a
proposed activity was supported by a provision that declared any
unapproved activity a public nuisance subject to abatement in a
court proceeding initiated by the attorney general or a district
attorney at the' request of the commissioners. This provision also
remains a part of the law today as the sole remedy for the conduct
of unapproved activity.

Further legislative action was taken in 1869 (Acts 1869, c. 432)
when it was declared that “all authority or license that has been
granted during the present session of the legislature, or that may
be hereafter granted by the Commonwealth ... to build any
structure upon ground over which the tide ebbs and flows, or to
fill up or inclose the same . .

. shall be revocable at any time, at
the discretion of the legislature.

. .

.” The same act also declared
that such authority or license would expire five years from the
date of issue “except where and so far as valuable structures,
fillings or inclosures .

. . shall have been actually and in good faith
built or made

The revocability terms of the 1869 statute were presumably
intended to change with respect to covered legislative authority
and Harbor Commission licenses the rule of law that had been
established by the Supreme Judicial Court in 1849, at least with
regard to legislative authorizations, which declared that a legislative
grant of tidelands was a grant of title rather than a mere revocable
license.52 And the five year term for any authority or license was
apparently intended to deal with cases in which those in receipt of
authority to build in, fill or inclose tidelands failed within that
period of time to implement the plans which the same statute
required to be submitted to and approved by the Board of Harbor
Commissioners.

The next legislative refinement of the tidelands licensing laws
came in (Acts 1872, c. 236) when, upon the recommendation of
the Board of Harbor Commissioners, 5 3 a statute was passed that
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for the first time spoke of the approval of the commissioners as a
“license” and revitalized an act of 1859 (Acts 1859, c. 223) that
required the approval of the Governor and Council for dispositions
of Commonwealth tidelands. Thus, in 1872 there came to exist a
more complete delegation of authority to pass upon proposed
tidelands projects and that system remains to this day.

It should be noted that the 1872 legislation also created for the
first time an outline Of the formal procedure for obtaining a
license. The Board was charged with keeping records of licenses
issued and was required upon receipt of a license application to
give notice of the application to the aldermen or selectmen of the
town in which the proposed work was to be done. Prior thereto,
those seeking Board approval of projects had been required under
the 1869 statute to submit plans of the proposed work and of the
mode in which the work was to be performed. Again, it should be
noted that these statutory provisions remain virtually unchanged.

In 1874, further action was taken by the General Court when it
enacted a law (Acts 1874, c. 284) that provided that when au-
thority or license was granted for projects in lands lying below the
line of private ownership, the holder of the authority or license
shall make “such compensation for the rights and privileges granted
in such land as shall be determined by the governor and council to
be just and equitable besides making compensation for tide-water
displaced. ...” Where such compensation was required and made,
the law declared that the law passed in 1869 would not apply in
that the authority would not expire after five years and that the
legislature could not revoke the authority or license without repay-
ment of such initial compensation.

After 1874, the only significant developments in the tidelands
laws pertained to designation of the appropriate agency for the
administration of the licensing laws. Thus, in 1866 both the Board
of Harbor Commissioners and the Board of Land Commissioners
were abolished and their successor Board of Harbor and Land
Commissioners was created (Acts 1886, c. 149) and this body was
in turn replaced in 1916 by the Commission on Waterways and
Public Lands (Acts 1916, c. 288). This commission gave way to
governmental reorganization in 1919 when the Department of
Public Works and its Division of Waterways and Public Lands was
established (Acts 1919, c. 350) and, finally in 1963 a separation of
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functions again occurred so that jurisdiction is now in the Depart-
ment of Public Works. Division of Waterways (Acts 1963, c. 821).

Since 1919, the Department of Public Works has been charged
with the administration of the licensing of projects proposed for
the tidelands. With respect to private tidelands, a department
license constitutes a sufficient basis for proceeding with the work
as approved by the license,— at least so far as state law is con-
cerned - although licenses for work extending to public tidelands
additionally require the approval of the Governor and Council.
Since the enactment in 1866 of the first statute requiring prior
approval of tidelands projects, the Division of Waterways and its
predecessors have granted about 10,000 such applications for li-
censes to erect structures, fill or close in land lying beneath the
line of mean high water along the coast of Massachusetts.

The licensing process is initiated by the filing of an application
for a license with the Division of Waterways.** No special applica-
tion form is prescribed: a letter to the division accompanied by a
detailed set of plans and maps for the project site is sufficient as
an application for a license.

Upon receipt of an application, the division staff engages in a
limited inquiry about the proposed project. Although it does
not for lack of adequate staff make an on-site view of the
locus of the proposed project, an employee of the division uses the
information contained in the application to locate the project on
charts and maps of the division. These charts and maps indicate
where all previously approved projects are located and are used in
connection with the new application to ascertain what the addi-
tional or cumulative effect of approving another project might be.

Administration of the Tidelands Licensing Laws*

Much of the detail in this section is based upon interviews and field research conducted
in the Department of Public Works, Division of Waterways, by the project’s research
team.
Applications for permits to dredge are also received and processed by the Division of
Waterways. Neither legal issues concerning permits nor the procedures employed in
processing permit applications are discussed herein. Rather, it is sufficient to note that
such permits do not create interests in land and that the procedures employed are
relatively informal, e.g., no hearing is held with respect to permit applications. The effect
of the proposed dredging on navigation and the condition of the waterway or particular
channel constitute the sole considerations in ruling on permit applications.
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Additionally, preliminary review is made of an application to
determine whether the proposed project extends into Common-
wealth tidelands. If it does, the extent of the extension is as-
certained and a calculation is made to fix the amount of that will
be recommended for approval by the Governor and Council as
compensation for the use or taking of the public land.

Before granting a license, the Department of Public Works holds
a public hearing on the license application although no hearing as
such is required by the provisions of the licensing laws. Prior to
the hearing, notice of the hearing is given to a variety of poten-
tially interested persons including abutters of the project site, the
Department of Natural Resources, the Department of Health, pol-
lution control agencies, the aldermen or selectmen of the town in
which the project site is located and other interested parties,
usually persons who initially protested the license application when
it was filed. Public notice is not usually published or otherwise
made.

The only notice of the fact that a license application has been
made that is required by law is that notice be given to the town
selectmen or aldermen.

Persons or agencies in receipt of notice may respond in person
or in writing, but it is unusual for persons other than those who
have complained or, occasionally, abutters, pollution control agen-
cies and the Department of Public Health to respond unless it is to
raise a specific objection to the proposed work. As will be seen,
however, a related statute concerning dredging and filling in coastal
wetlands does require that some of these same state agencies
receive notice directly from the tidelands developer and the oppor-
tunity to appear at hearings held by the selectmen and impose
restrictions or conditions on the proposed project.

The hearing itself is conducted at the offices of the Department
of Public Works by a hearing examiner although the ultimate
decision as to whether a license will be granted is made by the
three commissioners of the Department of Public Works. An engi-
neer from the staff of the Division of Waterways usually assumes
the role of hearing examiner.

Minutes of the hearings are taken in shorthand by a stenog-
rapher, but they are not a verbatim record nor are they transcribed
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for use by the commissioners, the applicant, others participating in
the hearing or the division’s permanent records. These notes are,
rather, made a part of the permanent file concerning the applica-
tion and may be transcribed by hand in the offices of the division
by anyone interested in obtaining a nonverbatim hearing transcript.

The hearings themselves are informal and usually brief. Formal
procedures or rules of evidence do not apply and, though testi-
mony as to the effect of a proposed project on navigation is
offered and received as to the pollutant effects of the proposal
and, occasionally, even as to the impact of the proposed project on
recreation and conservation uses of the area.

The recommendation of the hearing examiner and the ultimate
decision of the commissioners in granting or denying a license
application is based primarily, if not almost exclusively, upon
whether the proposed work will have an adverse effect on naviga-
tion. This is in itself, of course, a broad consideration or factor
that encompasses much more than determining whether a structure
or fill will constitute a direct, significant interference with passage
of boats and vessels.

It is not considered important in granting or denying a license
that the proposed work includes building or filling in public tide-
lands. The fact that such work is proposed means only, except
perhaps in extreme cases, that any license that is granted must
provide for compensation to the Commonwealth and be approved
by the Governor and Council.* Until October 1969, the standard
compensation was twenty-five cents per square foot; at that time
the figure was changed to one dollar per square foot.

Some staff members of the Division of Waterways indicated in
interviews that environmental values of recreation and conservation
are considered in passing on license applications. There seems,
however, to be little evidence of this in either the imposition of
license terms and conditions or the files of the division containing
the records of denied and dormant applications.

It is of interest to note that the staff in the office of the Council state that lidelands
license approvals no longer constitute a part of the agenda for Council meetings. The
Office of the Governor apparently now handles these matters exclusively. Some licenses
have been found in this regard to have crossed out of them the word "Council” in cases
where approval would be required. This lack of participation by the Council does not
seem to be explained by any provision of the 1964 legislation (Acts 1964, c. 740)

redefining and reducing the role of the Council.
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The one principal non-navigation consideration that has recently
been brought to the fore and given careful consideration in applica-
tion processing is the pollutant effect of the proposed work. While
the pollution control agencies to whom notice is given do not have
the power to foreclose the issuance of a license by expressing
disapproval of an application, their comments are accorded sub-
stantial weight and adverse comments may lead to the denial of a
license or the imposition of special terms or conditions. Thus, it is
now the policy of the Department of Public Works to withhold
issuance of a license until a letter of approval is received from
those pollution control agencies to whom notice of the hearing has
been given.

A common approach to the objections raised by pollution con-
trol agencies is to'employ the statutory authority of the depart-
ment to issue the license subject to specially imposed terms or
conditions. This power, which is broad enough to make the au-
thority to revoke a license at the discretion of the Department a
legally proper term,54 is used to assure compliance with the
pollution control agencies’ requirements by first making the project
work subject to these requirements and, second, by making the
license subject to revocation upon failure to comply with such
requirements.

Most non-pollution control license conditions pertain to the
protection of navigation but, ironically, this agency which is pri-
marily concerned with navigation and the effects upon it does not
make non-compliance with navigation protection terms grounds for
revocation as it does in respect to pollution control conditions.
The nearest most licenses approach having a revocation clause is to
have a provision under which the Department of Public Works may
halt project work that does not comply with either specific terms
or conditions of the license or the project plan as approved.

Regardless of whether a license contains special terms or condi-
tions, compliance with such terms or conditions or even the orig-
inal project plan is not assured. Supervision of license terms is at
best sporadic due in large part to the fact that the Division of
Waterways is not sufficiently well-staffed to conduct even periodic
inspections of work in progress. Thus, the pollution control agen-
cies assume the supervision of projects to assure compliance with
the pollution control laws and license conditions because of both
their expertise and practical necessity.



HOUSE - No. 49321971] 35

Even where complaints about a project do bring out a Division
of Waterways engineer to inspect allegedly non-complying work
and non-compliance is in fact found, the alternatives of the divi-
sion in the face of such non-compliance are limited. One possibility
is to order the work to cease pursuant to the work-stoppage
condition of the license. The only other approach is to seek a
court order in a public nuisance law suit brought by the attorney
general to have the non-complying work abated as a nuisance. In
the former approach, there is no power to force corrective work
and no enforcement power to force adherence to the order to
cease work. The latter approach is, in effect, corrective rather than
preventive in that resort to the courts through another agency of
the state is a slow process; if the order to cease work is ignored, it
is not unlikely that the work could be completed in most cases
before even a preliminary court order is obtained and it could
certainly be completed before a final determination was made in
the case.

It should be recalled that the Supreme Judicial Court held at an
early date that pre-licensing legislative grants of authority to erect
structures or place fill in public tidelands were in fact fee simple
grants rather than mere licenses. Then, in 1869, the General Court
passed a General Law that declared that all legislative authority and
agency license to undertake tidelands projects was revocable at the
discretion of the legislature (Acts 1869, c. 432).

Revocation and its consequences did not, however, become an
issue until the 1950’5, the only previous revocation being con-
cerned with whether the department could invoke a license clause
that conferred upon the department the power to revoke a license.
But in the 1950’s the legislature acted to revoke certain licenses of
the Boston and Maine Railroad as an alternative to using the power
of eminent domain in order to obtain for the state land necessary
for the construction of a major highway.

The legislative act of revocation stirred substantial concern and
created insecurity in those parts of the legal and financial com-

V. RECENT DEVELOPMENTS:
IRREVOCABLE LICENSES
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munity concerned with tidelands developments. For the lawyers’
part, they could no longer obtain registration of tidelands titles
other than those pertaining to land on the shore. And since titles
could not be registered and were subject to revocation, banks and
other financial institutions became, due to lack of adequate se-
curity, unwilling to finance tidelands projects.

In consequence of exercising the right to revoke tidelands li-
censes and the resulting consternation of the legal and financial
communities, the legislature has since been asked on repeated and
frequent occasions to pass special acts that confirm and make
irrevocable particular licenses of the Department of Public Works.
Between 1959 and 1969, forty-five such special acts were passed.

It seems of interest to note that what has been accomplished by
the legal community on behalf of their tidelands clients is that
they have obtained in individual cases a clear title to public
tidelands under the rubric of the anamolous term “irrevocable
license”, a term which contains contradiction within itself. That
the General Court has always had and still has the power to pass
such special acts seems beyond doubt under Massachusetts law
dating back to the earliest days of statehood.

The response of the General Court to the sudden inflow of
requests for special legislation confirming and making irrevocable
tidelands licenses has been to create a joint commission to hear
and make recommendations on such requests. The procedures of
the Commission on Irrevocable Licenses in some ways duplicate
those of the Department of Public Works in that hearings on each
request are held. In other respects, they go beyond the procedures
of the department in that members of the commission make
on-site inspections of project sites before acting upon the bills
before them. The commission, of course, does not and cannot
perform the department’s supervisory tasks with regard to work in
progress although its members have been known to make inquiries
of the department about instances of alleged non-compliance with
terms or plans when such instances are called to the attention of
the commission or a member thereof.
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VI. THE ADMINISTRATION OF LAWS
RELATED TO THE LICENSING
LAWS OF MASSACHUSETTS

Although the focus of this study and report is the Massachusetts
tidelands licensing law and its administration, it seems advisable to
pause to consider the body of laws, state, federal, and local that
are most closely related to the licensing laws. For purposes of this
report, not all related laws are discussed, e.g., it has been decided
that fisheries laws will not be included, but only those that relate
to the same or very similar objective or function will be con-
sidered. Thus, the focus herein is limited to certain laws ad-
ministered by the Massachusetts Department of Natural Resources,
the Corps of Engineers of the United States Department of the
Army and local zoning authorities.

Two sets of statutes administered by the Department of Natural
Resources are of particular importance to this study and report.
The first of these pertains to the coastal wetlands while the second
relates to seabed mineral resources.

In 1963, Massachusetts led the rest of the country in passing
legislation designed to protect the ecologically important coastal
wetlands (G.L. c. 130, s. 27A). Under this law, the department is
authorized to impose on dredging and filling projects those condi-
tions that are deemed necessary to protect shellfish or marine
resources. And in 1965, another statute was enacted creating au-
thority for the department to initiate plans and regulations to
prospectively restrict or prohibit alterations of or activities in
designated coastal wetlands (G.L. c. 130, s. 105).

The administration of these two laws as well as their per-
spectives differ. Though both comprehend all coastal wetlands
including the flats subject to the project licensing jurisdiction of
the Department of Public Works, 543 section 27A provides an
opportunity to react to development proposals while section 105
permits the department to initiate regulation proceedings that take
cognizance of resource values before development is proposed. In
the former case, written notice of the proposed project must be
given to the local selectmen, the Department of Public Works and

Department of Natural Resources
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the Division of Marine Fisheries in the Department of Natural
Resources. A hearing is then held by the selectmen who must give
notice of the hearing at least twenty-one days in advance by
newspaper publication as well as directly to the person proposing
the work, the Department of Public Works and the director of the
Division of Marine Fisheries. At or after the hearing the selectmen
may impose certain conditions to protect the public interest in
addition to those that might be imposed by the Department of
Public Works or, for the protection of marine fisheries, by the
director of the Division of Marine Fisheries.

Where the department wishes to initiate regulation of coastal
wetlands as it has thus far done with regard to in excess of 12,000
acres of primarily salt marsh, it must notify the state Reclamation
Board, the Department of Public Works and the owners of the land
it proposes to regulate at least twenty-one days before holding a
public hearing in the municipality in which the land is situated.
The purposes for which such regulations may be proposed are the
promotion of public safety, health and welfare and the protection
of public and private property, wildlife and marine fisheries. This
approach is often characterized as one of the “selective regula-
tion”.

Selective regulation has not yet been challenged in the Supreme
Judicial Court but the imposition of conditions upon proposed
dredging and filling was challenged at an early date. In that case,
the Supreme Judicial Court upheld in broad language the power of
the state to enact such a law but remanded the case for a
determination as to whether the particular conditions imposed
were so restrictive as to constitute a deprivation of the use of
private property that required compensation from the state. 55 The
case has not yet been fully resolved and is now pending again in
the courts.

Another related matter which is subject to the jurisdiction of
the Department of Natural Resources, Division of Mineral Re-
sources, is the licensing of mineral exploration and extraction in
the coastal waters of the Commonwealth (G.L. c. 21, s. 51). The
law provides that, with the approval of the Commissioner of
Natural Resources and the Public Works Commission, the division
director shall license such exploration and lease exclusive rights for
the extraction of discovered resources. He is, in addition, directed
to adopt after public hearing regulations concerning exploration,
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extraction and transportation of extracted minerals with a view to
“the proper utilization of such natural resources consistent with
the harvesting and propagation of other valuable natural resources
and the general safety, welfare and convenience of the com-
monwealth.”

As to the issuance of licenses or the making of leases, the law
provides public hearing safeguards of a most encompassing nature.
Notice of the public hearing must be of at least thirty days in
advance and given to each coastal city and town. Such notice must
state the intended action in each case as well as the time and place
of the hearing.

The purpose of sketching the contours of these laws is to make
two basic points. First, the proper administration of the two
activity-oriented statutes, e. , ch. 130. s. 27A with respect to
dredging and filling and ch. 21, § 51 with respect to mineral
exploration and leases, should provide some assurance that broader
considerations than those employed in general under the tidelands
licensing statutes are brought into focus in the tidelands. Second,
the description of the notice and hearing requirements demon-
strates that since the inception of tidelands licensing it has been
recognized, as it has by the Department of Public Works in the
actual administration of the licensing law. that any proposed action
affects and is of the public’s interest. The former point shows that
one cannot focus too narrowly in looking at the legal process
affecting the tidelands or at the tidelands as a resource while the
latter demonstrates the wide range of individual and group interests
that may exist in present and future tidelands activities.

Army Corps of Engineers

The Secretary of the Army and the Corps of Engineers have
responsibilities in the tidelands that closely parallel those of the
Department of Public Works. The paramount navigation servitude
of the United States and the power to regulate interstate and
foreign commerce have been the basis for the statutory designation
in the Rivers and Harbors Act of 1899 (33 U.S.C. 403) of the
Corps of Engineers as the federal agency responsible for the aid
and protection of navigation, both commerical and military, in
these waters. This statute requires that plans for wharves or other
structures and fill in navigable waters must be approved by the
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Secretary of the Army upon recommendation of the Chief of
Engineers. What has administratively evolved under this statute is a
permit system supported by a body of federal regulations that set
out the administrative procedures by which a permit may be
obtained (33 Code of Fed. Reg. 209.110 130).

Until recently, a Corps permit was required for all dredging
seaward of high water and all filling seaward of established harbor
lines. New regulations have, however, extended the permit require-
ment to projects involving fill to the shoreward of harbor lines so
that in all cases of filling along the Massachusetts coast it is now
necessary to have both a state license and a federal permit. (35
Fed. Reg. 79, June 22, 1970).

In order to obtain a Corps permit, an applicant must submit an
application identifying the applicant and the waterway in which
the work is proposed along with a description of the location and
the proposed work. Work plans and maps must accompany the
letter of application as must a copy of any required state license or
permit. In addition the letter must identify any municipality in
which the work is to be done and the names and addresses of the
owners of property abutting the proposed project.

Upon receipt and review of an application, the District Engineer
may issue a permit without further delay if it constitutes a '’rou-
tine” matter as described by the regulations. Normally, however,
notice will be sent to a wide variety of interested parties including
federal, state and local authorities as--well—as -adjacent property-
owners with additional copies being posted in post offices or other
public buildings in the vicinity of the proposed project site. Such
notices state relevant identifying information and the criteria to be
applied in passing upon the application and, in addition, include a
sketch of the project site on the reverse side of the notice for
major or controversial projects.

Notice is given in most cases to inform interested parties of the
project and to provide them with an opportunity—tcuxespond in
writing prior to final consideration of the application. Applicants
are given an opportunity to review written comments prior to final
action and to rebut adverse statements. In the past it has been
unusual for this to be done through a public hearing, but the
policy now is that public hearings will be held when "there appears
to be sufficient public interest to justify such action. In case ot
doubt, a public hearing should be held. (35 Fed. Reg. 79),
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The principal criterion applied by the Corps of Engineers in
passing upon applications has been the effect of the proposed
project on navigation. Though it has been declared that recre-
ational values have been considered, there is evidence that as late
as 1963 the Corps in at least one district expressly declared that
only the effect on navigation would be considered. 56 Indeed, the
denial of a permit to fill tidelands in Florida on grounds that the
fill would adversely effect the ecology of an estuarine area led to a
court challenge of the authority of the Corps to consider anything
other than the effect upon navigation. In a recent and far-reaching
decision, the Court of Appeals reversed a very limiting trial court
decision and upheld the action of the Corps of Engineers. 5 7

The Florida case just discussed involved a situation in which the
relevant state agency refused to issue its permit. But for the fact
that a Flordia state court overturned that ruling and ordered a
permit to issue s 8 that would have concluded the matter of
seeking a permit from the Corps since it is the policy of the
federal agency to refuse an application for a permit if the requisite
state authority for a proposed project has not been obtained first.
The reason for this is, of course, quite obvious in that the federal
permit is worthless if one does not also have the necessary state
authority. Thus, a person wishing to do work in Massachusetts
tidelands must first obtain a state license before applying for an
Army Corps of Engineers permit.

In addition to considering the effects of a proposed project on
navigation and whether a state license has been obtained, the Corps
of Engineers has since 1967 had a memorandum of understanding
with the Department of the Interior which bound the Corps to
coordinate its permit granting and other activities with the Fish
and Wildlife Service, the Federal Water Pollution Control Ad-
ministration (now the Federal Water Quality Administration) and
the National Park Service. And in late 1968, the regulations of the
■Corps were formally amended to make relevant as considerations
“the effect of the proposed work on navigation, fish and wildlife,
conservation, pollution, aesthetics, ecology, and the general public
interest.” These new directions and policies were the basis for the
rejection of the application in the Florida case reported above.

On June 22, 1970, the Corps of Engineers issued amendments to
its regulations pursuant to the mandate of the Environmental
Policy Act of 1969. These amended regulations, which appear at
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page 79 of volume 35 of the Federal Register, provide among
other things that the Corps now consider in acting on permit
applications the “public interest” which is defined to include such
factors as “navigation, fish and wildlife, water quality, economics,
conservation, aesthetics, recreation, water supply, flood damage
protection, ecosystems, and, in general, the needs and welfare of
the people”.

Other items of interest in the new regulations are the already
mentioned provisions that call for more frequent public hearings
and expand the jurisdiction of the Corps to include fill projects to
the shoreward of harbor lines. In addition, applicants must in their
application not only define the areas to be filled but also the type
and location of structures that they propose to erect on the fill.
This description of structures may apparently be considered in the
application of the new criteria quoted above.

Corps permits may, like Massachusetts licenses, be issued subject
to conditions. These conditions fall into the categories of “general”
and “special” conditions. Among the former are the standard
conditions that projects are subject to the supervision and approval
of the District Engineer who may temporarily terminate work for
non-compliance and certain other provisions that are protective of
navigation. In addition, it is also provided that the Secretary of the
Army may, where necessary to the future operations of the United
States, declare a completed project to be an unreasonable inter-
ference with navigation and order it removed at no expense to the
government. Removal at the expense of the project owner may
also be ordered in the case where a project has fallen into disuse.
New general conditions appearing in Corps permit forms provide
for observance of federal and state water quality laws and regula-
tions and for reasonable efforts to carry out work in such a
manner as to minimize adverse effects on fish, wildlife and natural
environmental values.

“Special” conditions comprise certain standard and all in-
dividually tailored conditions. The latter pertain, of course, to
individual projects and problems attendant to them. The former
apply to certain types of projects, e.g., filling versus bridge build-
ing. One of the new special conditions pertains to fill projects in
that the new application requirement of describing the type and
location of structures to be erected on the fill is backed up by a
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special condition in fill permits that prohibits the erection of other
than such structures or significant change in the outward ap-
pearance of such structures without first obtaining a permit modi-
fication from the Corps of Engineers.

Related to the use of conditions is the use of the bond. In the
past, bonds have sometimes been required where compensatory
waterway improvement or other special conditions are involved in
the issuance of a permit. Such a requirement could, presumably, be
used in appropriate cases to assure compliance with criteria of the
recent amendments to the regulations and conditions imposed as a
result of these criteria.

Finally, the Corps of Engineers, unlike the Department of Public
Works, does in fact exercise its supervisory powers. Projects in
progress are visited in this district by one of two inspectors on a
periodic basis and these inspectors do have the authority to sus-
pend non-complying work. Neither they nor their district superior
may, however, revoke a permit since the power to revoke rests
solely with the Secretary of the Army.

Although the Army Corps of Engineers has nothing to do with
the administration of the Massachusetts tidelands law, this ex-
tended presentation of its procedures has been made to provide a
basis for later consideration of the Massachusetts procedures in the
evaluation section. The approach of the Army Corps provides
points that both invite comparative comment as well as a sense
that as the state and federal laws presently exist that the crucial
arena for future tidelands developers may be the apparently more
restrictive federal permit process.*

Local Zoning and Land Use Control
Coastal cities and towns have at their disposal a range of means

by which they can become involved in tile process of influencing
or controlling the use of coastal lands. Paramount, but not ex-
clusive, among these means is the power to zone land use.

The sources of the power to zone are the Massachusetts Con-
stitution and the Zoning Enabling Act. Article 60 of the Amend-
ments to the Constitution declares that “The General Court shall

* This comment, of course, does not adequately reflect the initial importance to a de-
veloper of obtaining state primary authority which is adequate for purposes of obtaining
financing.
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have power to limit buildings according to their use or con-
struction to specified districts of cities and towns” and the Zoning
Enabling Act (G.L. c. 40A, s. 2) states

For the purpose of promoting the health, safety, con-
venience, morals or welfare of its inhabitants, any city,
except Boston, and any town, may by a zoning ordi-
nance or by-law regulate and restrict the height, number
of stories, and size of buildings and structures, the size
and width of lots, the percentage of lot that may be
occupied, the size of yards, courts and other open
spaces, the density of population and the location and
use of buildings, structures and land for trade, industry,
agriculture, residence or other purposes.

.

. .

A zoning ordinance or by-law may provide that lands
deemed subject to seasonal or periodic flooding shall not
be used for residence or other purposes in such a manner
as to endanger the health or safety of the occupants
thereof.

Of special significance to the subject of this study and report is
the recent Supreme Judicial Court decision, MacGibbon v. Town of
Duxbury . 59 Before the court was a case involving a zoning by-law
that provided in part that the by-law “is also for the purpose of
protecting and preserving from despoliation the natural features
and resources of the town, such as salt marshes, wetlands, brooks
and ponds. No obstruction of streams or tidal rivers and no
excavation or filling of any marsh, wetland or bog shall be done
without proper authorization by a special permit issued by the
Board of Appeals.”

The court expressly sustained the by-law against attack, finding
that it was lawful under a provision of section 2 of the Zoning
Enabling Act that states that “A zoning . . . by-law may provide
that lands deemed subject to seasonal or periodic flooding shall not
be used for residence or other purposes in such a manner as to
endanger the health or safety of occupants thereof.” But the court
held, nevertheless, that the by-law was not properly applied in the
particular case by virtue of an improper interpretation by the
Board of Appeals whereby the by-law would preclude all ex-
cavation and fill in marshes, wetlands and bogs in streams or tidal
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rivers and permit excavation and filling in only isolated, inland
bogs or wetlands.

In holding the interpretation to be improper, the court said that
“preservation of privately owned land in its natural, unspoiled state
for the enjoyment and benefit of the public by preventing the
owner from using it for any practical purpose is not within the
scope and limits of any power or authority delegated .

. . under the
Zoning Enabling Act.”60 The court did not, however, decide the
question of whether the policy of granting no permits constituted
a taking of property without compensation since the case was
remanded to the Board of Appeals for further consideration of the
application.

One thing that seems apparent from the latest MacGibbon case
is that the approach of the Town of Duxbury by-law is valid at
least to the extent that permit applications are individually con-
sidered and the primary ground for any permit denial is that
seasonal or periodic flooding endangers the health or safety of the
occupants of the land. There should be no grounds per se to object
should there be a beneficial conservation side effect though the
question remains open for future decision as to whether the restric-
tion individually applied might be a taking without compensation
if all practical use of the land is thereby denied. 6 1

Another approach to the use of the zoning power is made by
the City of Boston. There, a district has been established with
respect to industrial use of the waterfront with proper uses being
those which must have access to the waterfront with other uses
allowed only by special permit.62

Absent the ability to exercise the zoning power, the munic-
ipalities are left primarily to the acquisition of interests in land
through purchase or other means. These approaches are fully de-
scribed in a study prepared by Stephen F. Ells for the Metro-
politan Area Planning Council entitled Open Space and Recreation
Program for Metropolitan Boston 63 and listed as follows in a
footnote in MacGibbon v. Town of Duxbury:

The following are some of the alternatives available to
the town: (a) the acquisition of land for a public park
under G.L. c. 45, § 3, or for a public playground under
G.L. c.-45, § 14, or for a public domain under G.L. c.
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45, § 19; (b) the establishment of a “conservation com-
mission” under G.L. c. 40, § BC, and the commission’s
acquisition of land or interests therein for any of the
purposes authorized by said § 8C or by G.L. c. 132A,
§§ 28, 2D and 11; (c) the acquisition of “conservation
restrictions” or similar interests in land as defined and
otherwise provided for in G.L. c. 184, §§ 31-33, in-
clusive (inserted by St. 1969, c. 666, § 5); (d) the filing
of a petition with the county commissioners under G.L.
c. 45, § § 23A—23C, inclusive, “to establish, lay out and
maintain on behalf of the county, a shore reservation
bordering on tidewater in such town”; and (e) pro-
ceedings under G.L. c. 130, §§ 27A and 105, for the
protection of coastal wetlands, or under G.L. c. 131
(inserted by St. 1967, c. 802, § 1), § § 40 and 40A, for
the protection of inland wetlands.64

These approaches will not, however, be taken up herein; the power
to zone remains the primary focus.

In an earlier section of this report, the issues of the capacity of
the Commonwealth to grant or dispose of interests in tidelands and
the power to regulate the use of tidelands were raised and dis-
cussed. These matters, considered in Part 111 in relation to the
validity of the Ordinance of 1641—7 and the case of Common-
wealth v. Alger, were not, however, considered in great depth and
warrant further detailed consideration. Each is separately focused
upon in the following pages after preliminary attempts to more
sharply identify the nature of both public and private interests in
the tidelands.

Close examination of the nature and scope of public and private
interests in tidelands is essential to an understanding of what is
involved in the discussions of the power to dispose of public

The Public and Private Interests in Tidelands

VII. POWER OF THE COMMONWEALTH TO DISPOSE
OF AND REGULATE THE USE OF TIDELANDS
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interests and the power to regulate private activities in the tide-
lands. For that reason, it is necessary to begin this section with an
attempt to identify these interests.

Most writers in periodicals and legal opinions embark on this
kind of analysis by first listing the rights reserved to the public by
the sovereign’s holding of the jus publicum. If this approach is
followed, one must look to the Ordinance of 1641—7 and there is
found a reservation of the common rights of navigation, fishery
and fowling. These rights exist, of course, in the waters above both
public and private tidelands but are subject to exclusion by certain
private uses of private tidelands.

A second, and less often followed, approach to the subject
admits the judicial holdings that proprietorship of the shore was
acquired under the Ordinance of 1641—7 —as does the first ap-
proach, but then attempts to specifically ascertain the incidents of
that propriety by determining what rights or interest were granted.
This avenue of approach applies, in essence, the established prin-
ciple of law that a grant from the sovereign is to be strictly
construed against the grantee and in favor of the sovereign or
public. 65 It begins with an attempt to determine what was in-
tended to be granted instead of beginning - and ending with an
identification of those basic rights reserved to the public.

It should be noted at the outset that these two modes of
analysis are not inherently incompatible though it is possible that
they may lead to slightly different conclusions or result in, as well
as begin with, a different emphasis. In either case, one begins in
the matter of the tidelands with clear recognition that there are
two distinct bodies of rights, the jus privatum and the jus
publicum, and the effort in either approach is to give content to
one or both of the terms.

Under the first approach, the courts have narrowly restricted the
public rights in private tidelands to those of navigation, fishery and
fowling. This reservation of rights serves two purposes, the first
being to protect conduct or activities of individual citizens and the
second being to provide the foundation for governmental action in
aiding or protecting such activities.

By focusing upon expressly reserved public interests, it has been
concluded, for instance, that the public may not use the shore of a
riparian owner for purposes of bathing although the public may
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swim in any tidal waters of the Commonwealth. 66 Though the
reserved interests are stated in terms of navigation, fishery and
fowling, this reservation indicates what uses the public may make
of the soil of the privately owned shore rather than just the public
waters above such soil. Thus, the public may in all public waters
engage in such activities as swimming, floating or sailing 67 absent
some valid governmental restriction 6 8 or some lawful use of the
shore by the proprietor that excludes such activity.69

To make reference to “some lawful use” by the proprietor of
his shore begs the question of what may he lawfully do in the
shore by virtue of the propriety acquired under the colonial ordi-
nance. Unfortunately, the courts appear to have been unable under
this first approach to reach a clear answer to this question. Thus,
though it has been declared that “In the seashore the entire
property ... is in the individual, subject to public rights” 70 and
that “the owner of the adjoining land may, whenever he pleases,
inclose, build, and obstruct to low-water mark, and exclude all
mankind,” 71 it is clear from other cases that the property is not
so complete or the discretion so unbridled that such land may be
used solely as the owner wishes to use it.72

To date, the courts and most periodical writers have been
content to begin in each case with an assertion of the conclusory
notion of proprietary and then, on a case by case basis, determine
if the reserved public rights acted upon by a citizen or relied upon
as the basis for legislative regulation are such as to limit or override
the interest asserted by the owner of the shore. This is, of course,
an application of the first approach but it is inadequate both for
this study and for intelligent exercise of the jus publicum by the
state on behalf of its citizens. Therefore, an attempt is made
through the second approach to identify the specific rights and
interests acquired when the Ordinance of 1641-7 declared that the
upland owner “shall have propriety.”

In earlier portions of this report, the concept of jus privatum
was equated with propriety or the proprietary interest and, further-
more, it was found that that which the sovereign could convey or
grant to an individual was the jus privatum. It was also found that
the primary objective of the colonial ordinance was to promote the
construction of wharves and related facilities in aid of navigation
and commerce if not, in fact, to legitimate the past actions of the
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upland owners who had already embarked upon such enterprises.
Finally, it is an established principle of law that any grant of land
by the sovereign is to be strictly construed against the grantee and
in favor of the sovereign or the public.

What these facts and rules of law taken together mean is that
when the propriety in the shore was granted the upland owners
received in fee the jus privatum, the embodiment of those rights
and interests that could ordinarily be acquired by an individual and
the additional right to build wharves. That the riparian proprietors
acquired the right to construct wharves on the shore is now
beyond any doubt for not only have the courts so held73 but the
promotion of wharf construction was at the heart of the colonial
ordinance. But this basic incident of the grant was and is subject
to restriction in that, the reserved right of navigation, or the
navigation servitude as it is sometimes called, has been relied upon
by the courts in holding that some wharves constructed solely in
the shore are unlawful obstructions of the paramount public right
of navigation 74 and in sustaining a general restriction that wharves
may not be built beyond harbor lines even though in particular
cases the restriction would deny full use of the private shore75

because such construction would prejudice the public right of
navigation. These are, of course, examples of how acquired private
rights remain subject to the continuing jus publicum.

By looking at the public right of navigation as a continuing
public right that is an incident of the reserved jus publicum, it is
readily apparent that any grant of the right to wharf yields some
of that public right to the riparian owner. But it was yielded under
the colonial ordinance for the purpose of encouraging private
implementation of the public interest in navigation and commerce
though it is clear that the surrender of the public right of naviga-
tion over the shore was not total.

It is submitted that the colonial ordinance grant by its purpose
rather than express statement conveyed the very limited jus
privatum plus a limited right to privately implement the jus
publicum navigation interest, probably because the colony could
not afford the expense of such an undertaking. In other words, the
right to wharf is not an incident of propriety itself but is instead
derived from a limited additional transfer of a part of the jus
publicum; mere propriety or possession of the jus privatum would
not support the existence of the right to wharf.
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Second in the list of often claimed or described private rights
incident to propriety in the shore is the right to inclose the shore
land and exclude the public. This asserted right would seem to
have little to do with aiding navigation and, therefore, seems to
not fall within the basic purpose of the colonial ordinance. Prior to
and at the time of the ordinance, however, the other valuable right
in tidewaters was the right of exclusive fishery, a right which was
impossible to obtain in England after Magna Charta except through
an act of Parliament. Since the people of the Massachusetts colony
were, as were the English people living on the coast of England,
still heavily dependent upon the sea in their economy, one might
reason that the right to inclose the flats or shore is derived from
the importance of fishing and the belief that upland owners ought
to be preferred by granting them a limited right of exclusive
fishery while reserving a common right of fishery in all waters
except those in which such a right was actually granted and acted
upon.76 This limited surrender of a part of the jus publicum or
public use seems a not unreasonable accommodation of the private
and public interests that might well have served to promote the
public’s interest in the further development and use of marine
fisheries.

The interpretation of what is asserted to have been granted is
supported by the meaning at common law of the terms “inclose"
and “inclosure”, both of which referred to fencing of property, 77

Indeed, under the early forms of action borrowed from the English
common law and used in this country, the action for trespass to
private tidelands was the action trespass quare clausern fregit or
“trespass wherefore he broke the close.” 78 And it is clear from a
statute enacted in 1796, just eight years before the first tidelands
decision spoke of a right to inclose, that it was understood in
Massachusetts that to inclose meant to fence. 79

In the total context of the intent of the colonial ordinance, the
conditions of the times and the nature of wharves and inclosures,
the court decisions affirming a private right to wharf and inclose
can be easily understood. Even when constructed, let alone when
questions about undue prejudice to the jus publicum are raised
before or at the time of construction, they remain in waters and as
structures in some way subject to the jus publicum though they
compromise the public rights in service of a public purpose. They
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are subject to removal as a public nuisance if they unduly interfere
with the paramount public right of navigation and can, in fact, be
removed with relative ease to restore the status quo ante. Such is
not the case, however, with filled land though it has been asserted
that an incident of propriety in the shore is the right of the
proprietor to reclaim the shore or flats by filling to create dry
land.

Despite contrary suggestions in some court opinions and forth-
right assertions in some legal writings, no court in Massachusetts
has ever held as a matter of law that the riparian owner of the
shore has as an attribute to his property the right to reclaim his
shore by filling. None of the cases cited in seven primary
authorities 80 on the tidelands law of Massachusetts has confronted
on the facts of the case the legal question of whether the pro-
prietor of the shore may, without special authority, fill his shore
or flats. The cited cases fall instead into four categories: (1) those
cases which do not mention fill and affirm only the right to wharf,
build or inclose in tidal flats;81 (2) those cases where the right to
fill was found to be expressly or impliedly authorized by a special
act or a license; 82 (3) those cases where the existence of fill was a
fact of the case and the court mentioned the fact without ex-
ploring the legality of the act of filling; 83 (4) those cases in which
the right to fill is declared only in obiter dictum. 84 There is not
one Massachusetts case that holds as a matter of law on the facts
before the court that a riparian owner of the shore has as an
incident of his propriety the right to reclaim that shore by filling it
in.

The lack of actual authority for the proposition that there is a
right to fill should not be surprising. First, there are no English
common law cases that declare such a right though it should be
stated that there are, similarly, none that expressly deny it. How-
ever, it has been affirmatively asserted, but again without citation
to authority, that there was in fact no such common law right. 85

Elsewhere it is said that one with propriety in the shore in England
could reclaim and fill only with specific permission of the
Crown. 86

The second and more important reason why it should not be
surprising that no court in England or Massachusetts has held as a
matter of law that there exists a proprietary right to fill is based in
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the colonial ordinance and its purposes. The grant of the jus
privatum was not itself the end purpose but merely the means for
promoting the private construction of wharves and perhaps adja-
cent warehouses for the utlimate end of aiding and enhancing
coastal navigation and commerce for the benefit of the colony as a
whole. This approach was taken in the face of the inability of the
colonial government to construct necessary wharves.

Because the purpose of the Ordinance of 1641 -1 was to pro-
mote primarily commercial navigation and to save for the people
of Massachusetts the bulk of the rights of navigation and fishery
embodied in the jus publicum, the colonial General Court, except
for granting a propriety in the soil, closely followed the English
common law protecting common or public rights. 87 The right of
public navigation was abridged and accommodated to further the
great public interest in having sufficient wharves to promote and
service especially commercial navigation, but even so the pro-
prietary right remained subject to a continuing and governmentally
enforcible jus publicum right of navigation so that in aiding com
merce an undue abridgement of the paramount public right of
navigation did not occur. And so long as the proprietor chose not
to wharf or inclose, even the additional but less public rights of
fishery and fowling were freely exercisable on his “private” shore.

It is not conceivable in light of the purpose of the ordinance
and the reservation of continuing and paramount common rights
that the grant of propriety by the colonial General Court included
the grant of the right to fill. To grant such authority would not
aid or promote navigation and water-borne commerce or even the
development of exclusive fisheries. Rather, it could operate only to
irrevocably diminish or preclude the opportunity for either; unlike
the situation with wharves and inclosures, fill is not readily re-
moved though it constitutes a greater interference with the re-
served and continuing public rights than would a wharf or an
inclosure. There are no known circumstances existant at the time
the ordinance was made that would warrant, as did the necessity
for wharves in aid of navigation, the accommodation or, in this
setting, total abridgement of long-standing and reaffirmed public
rights by the granting of the right to fill.

Any purported grant of the right to fill would constitute a grant
of the right to totally and irrevocably defeat the supposedly
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continuing public interests and rights in even tidelands to which
the limited jus privatum has been conveyed. To argue that this was
done in the face of the fact that the riparian owner could not so
defeat the public rights - and especially the public right of naviga-
tion - through construction of a wharf though it is clear that the
primary purpose of the Ordinance of 1641—7 was to encourage
wharf building strains credulity. Neither the right to fill nor the
rights to wharf or inclose are incidents of propriety and the limited
right to wharf or inclose in aid of private action furthering the
public interests embodied in the jus publicum in no way support
the claimed right to fill. In the final analysis, the claimed right to
fill is at odds with the basic purpose of the grant and the express
reservations of the ordinance; it is inconsistent with and under-
mines not only the rights of the public but the objectives of the
ordinance in its encouragement of the development of water-borne
commerce and marine fisheries because it purports to permit the
irrevocable destruction of the unique class of land essential to the
support of these legally protected activities, the development of
which the makers of the ordinance sought to encourage.

To summarize before going on to discuss the power of the
Commonwealth to dispose of the jus publicum and its power to
regulate activities in the tidelands, it would seem under the second
approach or mode of analysis that propriety in the soil of the
shore is little more than bare legal title. Such title does not permit
the owner to fill in the shore and, indeed, it is doubtful if an
owner could build a wharf or inclose unless, as it appears to be the
case, the purpose of the colonial ordinance was to encourage as a
public purpose such activity through a partial surrender of the jus
publicum rather than a grant of merely the jus privatum. On the
other hand, the first analytical approach makes clear that public
rights when exercised by an individual are somewhat limited, per-
haps to protect the right of the public in general as well as the
proprietor of the shore. What remains to be seen, therefore, is
what these stringent limitations on propriety and somewhat less
severe boundaries of individual public use mean with regard to the
powers of the sovereign as repository of the jus publicum to
dispose of jus publicum interests and regulate uses and activities in
tidelands and tidewaters.
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Power of the Commonwealth to Dispose of Interests in the
Tidelands

In this portion of the report, the issues to be examined are
whether and how the Commonwealth may dispose of interests in
the tidelands. The analysis of the power to dispose of or transfer
tidelands interests is separated into three parts. The first considers
the relevancy of the Massachusetts Constitution to the questions
raised while the second focuses upon the nature of the title held
by the state and the third examines the relevancy of a long line of
judicial decisions concerning public lands.

The Massachusetts Constitution

It would appear that no specific provision of the Constitution
directly pertains to the power of the Commonwealth to dispose of
or transfer interests in the tidelands. The only possible application
of the Constitution results from drawing an analogy between the
exercise of the sovereign power by taking eminent domain the
sovereign jus publicum in tidelands. It is well established under the
general powers provision (Const., Part 11, c. 1, s. 1, Art. IV) and
Part I, Article 10 of the Constitution that the sovereign power of
eminent domain may not be exercised for any but a public
purpose.88 It might similarly be reasoned that under the general
powers provision that the legislature may not itself dispose or
delegate the power to dispose of jus publicum tidelands interest
except where a particular disposition is “for the good and welfare
of this commonwealth. . .and of the subjects of the same. . . .” The
similarity might be best seen through the rule that establishes that
land may not be taken under the power of eminent domain and
paid for by tax money and then resold to a private use even if a
profit is to be realized from the acquisition and resale unless the
land is originally taken for a public purpose and that purpdse
ceases to exist.89 This line of reasoning is not known, however, to
have been advanced and ruled upon in any court to date even
though “eminent domain” is a term which is sometimes used to
define the whole of the sovereign powers and incidents of property
rather than just the power to take private property for a public
purpose.90 Parties to court contests have, instead relied upon the
nature of the state’s title to the land and certain common law
restrictions upon the power to alter the use of land. Thus, it is to
the first of these considerations that this report now turns.
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The fact that the Commonwealth held both the proprietary and
sovereign interests in all tidelands prior to the making of the
colonial ordinance did not prevent the conveyance by the ordi-
nance of a proprietary interest in the shore to owners of the
adjoining upland. This was clearly established in the discussion in
Part 111 of this report of the validity of the Ordinance of 1641—7.
Thus, further conveyances by the state of the jus privatum subject
to the jus publicum are not barred by an limitation arising from
the nature of the title held by the Commonwealth.

A different picture emerges, however, with respect to a transfer
of a part or all of the common or public interest in the tidelands.
Again, it was seen in connection with the discussion of the validity
of the colonial ordinance that any compromise or accommodation
of the jus publicum, such as was made in permitting the exclusion
of public use through wharf construction, must be based upon the
fact that the dilution of the public interest is in service of a
distinct public purpose.

This analysis is in keeping with the authorities which state that
at common law Parliament could grant interests in the shore after
Magna Charta but that such interests remained subject to the
exercise of the public trust rights of navigation and fishery. 91

Indeed, the paramount status of the public rights have been held in
England to pertain with respect to even ancient grants obtained
from the king during the time when the law held that he might
make grants in the shore. 92

There is little written in court decisions or in legal literature
about the nature of the power of Parliament to yield the jus
publicum by its grant of a tidelands interest though, again, the
general aile is that absent a specific surrender of that interest the
public rights may be freely exercised though the jus publicum has
been granted. And it has been further stated that such transfers
must be in the furtherance of a public purpose or interest.93

It has been held in the courts of this country as well that the
jus publicum is a public trust and that it must be dealt with as
such in the interest of the public for it is the rights of the public
that are protected by such a trust.94 That these rights of the
public in tidewaters are a public trust has, of course, been re-
peatedly recognized by the Supreme Judicial Court, 95 And like

Limitations Arising from the Title of the Commonwealth
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other lands held in such a trust under Massachusetts law, it would
seem clear that a transfer of the lands must be subject to that trust
and that a transfer out of the trust may be made only for an
approved public purpose.96

The source of the jus publicum in Massachusetts is the original
grant from Charles I under which he granted title to the tidelands
as well as the upland and conferred powers of governance.97 The
conveyance of the tidelands was thus subject to the jus publicum
as an incident of the grant rather than the common law and
subsequent passage of the title obtained to the tidelands under the
grant of Charles I remained subject to that interest. It is said that
upon revocation of the charter in 1684 that the power of gov-
ernance and thus the prerogative or sovereign powers based in the
jus publicum were taken away but that these same sovereign
powers were revested by the charter of William and Mary. And
these same prerogative or sovereign powers thence passed from the
Province on through to the Commonwealth as it is presently
constituted so that, as the courts have stated, the sovereign and
public interest in the tidelands is now held in trust for the people
of the state by its representative government.

It has been suggested in some quarters, however, that the case is
not as it is stated above. The principal argument seems to be that
the conveyance of the jus publicum and the jus privatum to the
people as represented by their government so joined the two
interests that there was a so-called merger of the fee. 98 It is
reasoned from this that the jus publicum was merged into the jus
privatum so that the people through their representative might
freely dispose of any and all interest in the tidelands, presumably
even to the exclusion of any reserved public uses.

This attractively simple line of reasoning is accurate only to the
extent that it identifies the state as the holder of the two separate
interests. Beyond that, it applies a technical legal concept some-
what out of context in that the doctrine of the merged fee
contemplates the joinder in one person acting in one capacity of a
lesser estate, such as an estate for a term of years, and a greater
estate, such as the fee simple reversion. On its face this essentially
linear concept seems to have little application with respect to the
joint holding of qualitatively different interests of a continuing
nature. Moreover, the argument ignores the fact that at one time
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the king was the repository of both interests and that the law of
that time most clearly established that one holding in a sovereign
capacity was distinctively separate from the other holding in a
proprietary capacity. And, finally, the argument’s greatest failing
ignores the nature of the sovereign role and the reason for the
distinction between the two interests; it in fact begs the question,
if one is to accept the premise of merger, of which was the
superior interest into which the other merged, a question that
seems answered in law by the establishment of the jus publicum as
paramount to an acquired jus privatum interest."

Given then that the jus publicum continues to exist and that it is
subject under law to transfer in only limited situations, it seems
warranted to make inquiry as to what limitations actually exist
upon the power to dispose of or transfer the interest. It is to this
question that the following paragraphs are devoted.

The guiding principle in cases where tidclands and tidewaters are
to be occupied to the exclusion of public uses, whether the soil is
private or public, must be the same principle upon which the
concept of common or public rights rests. Since public use and
benefit is the principle upon which the jus publicum is founded, it
would seem therefore that any accommodation or abridgement of
those rights must be for a public purpose, use or benefit. This
guideline would require that in each case where public rights are
surrendered, including those cases in which a riparian owner is
authorized by legislatiorror license to fill in his shore or construct
a wharf, that there be some public purpose that is to be served by
the permitted act. To surrender the public interest or trust for a
private purpose or benefit would be a breach of the public trust
under this approach.

Cases concerning the ability to take land under the power of
eminent domain offer support for this conclusion at least by
analogy. The power to take land by eminent domain is an incident
rif sovereignty as is the-jus publicum and it is established in law
that the power of eminent domain may be exercised only in aid of
a public purpose or use. 100 Land taken may not be put to private
use unless it is sold subsequent to a time when the public use for
which it was taken no longer exists 1 01 or unless the private use is
incidental to the attainment of a larger public purpose. 102 By
analogy, it might be reasoned that land which is held for a public
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purpose may not be disposed of except when the land no longer
aids in the fulfillment of that purpose of when the transfer of the
land is adjudged to be in aid of the larger public goal. An example
of the latter is the promotion of wharfing in aid of general
commerce and navigation that stands as the larger public purpose
of the colonial ordinance to which the public rights of navigation
and fishery were accommodated. An example of the former might
be the legislative decisions to fill the Back Bay and Commonwealth
Flats if it is supposed that these areas were in such condition at
the time that there little served the public use for navigation and
fishery. 103 Of course, even this example by the use of the term
“little served” imports a hybrid basis of the two grounds suggested
as being legitimate bases for disposition as the former ground rests
on a finding that there is no longer any existing public use.

In any event, the immediately preceding analysis serves to affirm
the earlier conclusion that the right to fill is not a proprietary right
in that a blanket grant of the right to fill would have been a grant
in breach of the public trust absent some recognition by the
General Court of a paramount public purpose that such a right
would serve. The right to fill is most certainly not justified with
the purpose attributed to the colonial legislature of promoting
navigation and commerce; rather it would appear that the asserted
right is in direct conflict with that purpose. In addition, there is no
other purpose of the ordinance that has been seriously advanced
and there would appear to have been no apparent reason at the
time the ordinance was made that would have moved the legis-
lature to encourage the filling of tidelands to create new land.
Indeed, to the contrary, the emphasis until at least the 1850’s was
on the encouragement of settlers to move into unoccupied lands in
the inland because they remained largely unoccupied. 104

Limitations Arising From Public Lands Transfer Cases
A third potential source of limitations upon the capacity of the

state to transfer at least the jus publicum interest in both private
and public tidelands and tidewaters is found in a series of Supreme
Judicial Court decisions concerning the transfer of interests in
certain public lands. These cases deal primarily with parklands and
reservations though other lands dedicated to public use have also
been the subject of court decisions and attempts to change their
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public use through the exercise of the sovereign power of eminent
domain and other means of transfer.

The focal point of the court’s decisions is that the existing use
of the lands is for a public purpose and, in the case of parklands
and reservations, common public use and enjoyment. These court
decisions do not actually prohibit a change in the use of public
lands, but, based on the common law principle guarding against
encroachment on lands dedicated to the public use and enjoyment,
instead implement the policy that “land appropriated to one public
use cannot be diverted to an inconsistent public use without plain
and explicit legislation to that end.” 105

The policy is not confined by its terms or in its application to
parklands and reservations. The approach of the court has been to
focus instead on public use so that the decisions have enjoined on
the ground that plain and explicit legislation authorization of the
change in use was lacking not only encroachment on parklands and
reservations but also attempts to use the seashore as a site for the
construction of a highway, 106 the bed of Boston Harbor for the
laying of a water supply line 107 and the shore of a great pond for
filling in aid of highway construction. 108

Although the doctrine has been most often used to scrutinize
the use of delegated eminent domain powers where the taking
must be for another public use, it is clear from the cases that the
principle is not limited to such cases. Thus, the attempted transfer
need not be through the employment of the power of eminent
domain; the court has ruled invalid a lease from one agency to
another and a subsequent management contract entered into by
the lessee agency and a private management company 109 as well as
an attempt of one state agency to effect a change in land it held
for one purpose and wanted to use for a second purpose. 110 And
it has been suggested that outright sale, or attempts to sell, land
dedicated to use as a park would clearly be invalid. 111

That the rule would apply to attempted transfers of land from a
public use to at least an inconsistent, and perhaps even a con-
sistent, private use seems to follow as a matter of logic and reason.
The underlying purpose of protecting existing public uses from
encroachment would be equally if not more significantly defeated
in such a case. There seems, moreover, to be some authority for
this statement 112 though no court decision has been made directly
on this point.
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The reason that there is no
t
clear decision or stated corollary to

the principle with respect to changes of land to private use is quite
easily explainable. First, a large portion of the cases involve the
exercise of the power of eminent domain which may not be used
to take land for a private use. Second, many of the cases have also
declared in addition to declaring the basic rule that especially
parklands dedicated to public use and enjoyment are held by the
agency with title in a public trust, the title being held in a
governmental rather than a proprietary capacity so that the legis-
lature alone may authorize even an inconsistent public use. 113 It
has been said in the context of the public trust discussion in these
cases that to make any change in use that is not clearly authorized
would be invalid as a breach of that trust. 114 Indeed, it is one of
these cases that suggested the off such lands
to private use. 1 1 5

In its application in practice, the rule has evolved from one that
embodied a strict principle but less strict procedures to one that
has recently become strict in procedure as well as principle. In an
early decision the court assumed that the legislature was aware
before enactment of the physical conditions and uses of an area
and in that same decision the court found the requisite au-
thorization not by explicit language but by implication. 116 Re-
cently, however, the court declared

We think it is essential to the expression of plain and
explicit authority to divert parklands, Great Ponds, reser-
vations and kindred areas to a new and inconsistent
public use that the legislature identify the land and that
there appear in the legislation not only a statement of
the new use but a statement or recital showing in some
way legislative awareness of the existing public use. In
short, the legislation should not express merely the
public will for the new use but its willingness to sur-
render or forgo the existing use. 117

The significance of this procedural restriction as well as the sub-
stantive rule seems substantial with respect to the tidelands.

Even it there were no cases applying the doctrine with respect
to tidelands and tidewaters, it is clear from the preceding dis-
cussion that the public lands cases are applicable to transfers of the
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jus publicum in the tidal region. First and foremost, the jus
publicum is held in trust in a governmental capacity as is title to
parklands and reservations, the reason being in both instances the
protection of the public uses to which the lands are dedicated.
And that the tidelands and tidewaters are dedicated, in the formal
sense, to the public use cannot be doubted given the protection of
such uses as a matter of law at common law and the express
reservation of common rights even in private tidelands by the
Ordinance of 1641—7. It seems beyond doubt that the principle
does apply, then, to changes in the public use of the tidelands to
inconsistent public uses and, even more so, to changes from public
use to private uses of any sort.

Given all of this, it must be made clear that the cases do not go
so far as to say that all exercise of the power of eminent domain
or all voluntary dispositions of interests in public lands must be
the subject of a special legislative act. The courts in no way, for
example, hold that the power to exercise the sovereign power of
eminent domain may not be properly delegated to an agency,
authority or municipality of the state. What the cases do speak of
is how plain and explicit that delegation of authority must be
when it comes to bringing about a change in the use of public
lands through the exercise of the delegated authority.

Despite the fact that the decisions do not preclude delegation of
authority, they are quite restrictive about the nature of that
delegation and that does pose a serious and practical question for
the administration of the law in the tidelands. The essence of that
question is whether it is possible, now that the recent decisions of
the court seem to demand great specificity, to draft legislation
charging an agency with the administration of the tidelands and
tidewaters in such a way that the agency does not have to return
to the General Court for confirmation of its every decision con-
cerning the transfer of jus publicum interests.

There is no easy answer to which the question admits. Rather,
one interested in establishing effective administration or in not
overburdening the General Court with repeated almost ministerial
decisions must put forth a “best effort” to draft specific legislation
of general application and hope that it later withstands any pos-
sible court tests. In aid of this effort, it is suggested here that such
legislation must at least be specific as to (1) the delegation of
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authority to the agency in order to survive ordinary tests as to the
validity of a delegation, (2) the identification of the lands or types
of lands and waters within the jurisdiction of the agency, (3) the
recognition of the nature and variety of the existing uses of such
lands and waters and the nature and character of the public rights
therein, (4) the identification of the nature and character of
alternative uses of such lands and waters that the legislature deems
appropriate in the public interest to permit or develop and (5) the
standards that are to be applied by the agency in determining in
individual cases whether a particular transfer of an interest in
particular land for an accepted alternate use is warranted as being
in the public interest.

To summarize, the restrictive holdings of the public lands deci-
sions of the Supreme Judicial Court fortify the conclusions reached
in the immediately preceding discussion of the nature of the state’s
tidelands title as a source of limitations on the capacity to transfer
interests in tidelands. It is also consistent with the suggestion of
limitations made by analogy to the constitutional restrictions on
the exercise of the power of eminent domain. In each instance, the
law establishes that the transfer of at least the jus publicum in
private or public tidelands must be in furtherance of a public
purpose or use, that such a transfer may not be for a private
benefit and that the primary purpose of the transfer may not be
the mere fact that revenue is obtained for the state. In addition,
the public lands decisions impose procedural limitations that com-
pliment, and are intended to assure adherence to, the substantive
requirement of public purpose, use or benefit. When all are taken
together it becomes apparent that the jus publicum is a highly
protected interest not easily compromised, surrendered or other-
wise disposed of.

Of special significance to a study of the law of the tidelands is
an inquiry into the authority of the Commonwealth to regulate the
uses of the tidelands and tidewaters. The principal matter to be
considered in such an inquiry is the scope of the police power as a
basis for the institution of regulations in the coastal lands and
waters for purposes of drawing the line between what attempts to
regulate will be sustained as a proper exercise of the police power

Power of the Commonwealth to Regulate Tidelands Activity
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and those regulations that are so restrictive as to constitute a
compensable taking of property.

Any such inquiry with regard to Massachusetts law must begin
with the case of Commissioner of Natural Resources v. Eo//?e 118

wherein the Supreme Judicial Court posed a series of questions
directed toward the drawing of such a line with respect to the
application of the 1963 coastal wetlands dredge and fill statute.
The case arose when the Department of Natural Resources imposed
with respect to a proposed dredge and fill project in Broad Marsh
in the Town of Wareham a condition that stated “that in the
interest of protecting marine fisheries and maintaining the eco-
logical components of this estuarine complex in their present
protective form. . .no fill of any type may be placed upon that
area known as Broad Marsh.” The developer proceeded, never-
theless, to begin filling and a suit was brought to enjoin any
further filling.

Both the trial court and the Supreme Judicial Court found
Chapter 130, Section 27A to have been properly enacted for an
undoubtedly public purpose, but held that there remained a
further question as to whether the restriction so deprived the
practical uses of the property as to be equivalent to a taking
without compensation. The Supreme Judicial Court did not decide,
however, whether there was a taking without compensation, but
instead remanded the case for the taking of evidence on eight
specific questions and the consideration of five primarily legal
questions. The latter, as stated by the court, were

A. Would the Commonwealth, by the imposition of
the proposed restriction, take property without just com-
pensation, if there is no substantial possible use of the
locus while subject to the proposed restriction which will
yield to the owner of the locus a fair return (1) upon
the amount of his investment in the locus, or (2) upon
what would be the fair market value of the locus free of
the restriction?

B. If it is contended that the land, if subject to the
proposed restriction, may be profitably used in con-
nection with other land, is this relevant, and, if so, to
what extent?

C. Is it relevant to question A or B that the locus is
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not suitable in its present state for residential or com
mercial use?

D. Is it relevant to questions A and B that the pro-
posed filling, at least in part, will change coastal marsh-
land, subject at times to tidal flow into upland?

E. What, if any, is the effect and relevance of the
colonial ordinance on the case at bar and to what extent
does the ordinance relate to matters other than naviga-
tion near and upon the locus? 11 9

In the following paragraphs, this report attempts to explore
some of the ground laid open by the questions raised in the Volpe
case though no attempt is made herein to precisely respond to
each or all of the questions since the focus of this discussion is
more generalized than the issues of a particular case. However, the
purpose is, in the end, similar to that of the court in that
guidelines are sought for the making of determinations as to
whether the imposition of a regulation or restriction is the equiva-
lent of a taking without compensation.

The reason why a study of the scope of the police power is
required in a study of the law pertaining to the tidclands is that
the power is broader in these lands than it,is inland. Thus, as it
was said in Commonwealth v. Alger,

And so in the exercise of the more general power of
government, so as to restrain the injurious use of pro-
perty, it seems to apply more significantly and more
directly to real estate thus situated on the sea-shore,
separating the upland from the sea, to which the public
have a common and acknowledged right, so that such
estate should be held subject to somewhat more restric-
tive regulations in its use, than interior or upland estate
remote from places in which the public have a common
right. 1 20

This statement from Commonwealth v. Alger when taken to-
gether with the earlier analysis of the nature of both public and
private rights in the tidelands indicates that the power of the state
to regulate activities in these areas is indeed a broad power. It was
held, for example, in the Alger case that the purpose of the
legislation regulating the construction of wharves was a proper
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public purpose and that the scope of the regulatory power was
such that the prohibition on construction of wharves beyond the
harbor line was not the equivalent of a compensable taking even
though the regulation effectively denied all use of the shore lying
between the harbor line and the seaward boundary of Alger’s
shore. And so it was held in Commonwealth v. Tewksbury 121 that
a regulation prohibiting the removal of sand and gravel from the
private shore was not only for a legitimate public purpose but was
also a lawful, non-compensable, exercise of a broad police power.

These two cases deal, of course, with situations where a regula-
tion embodied in legislation actually deprived the riparian owner
the right to do with his property that which had previously been
permitted. Thus, it can be seen that even though a regulation
deprives an owner of property of some use to which he might have
theretofore exercised, the imposition of the restriction on the use
of property is not necessarily equivalent to a taking without
compensation. 1 22 As stated, again in the Alger case, “every holder
of property, however absolute or unqualified may be his title,
holds it under the implied liability that his use of it may be so
regulated, that it shall not be injurious to the equal enjoyment of
others having an equal right to the enjoyment of their property,
not injurious to the rights of the community.” 1 23

The foregoing discussion declares a broad right to regulate in the
tidelands even if the regulations imposed infringe or limit the
exercise of acknowledged rights of riparian owners. But what of
the case where it is asserted, as it was earlier in this report with
repsect to the claimed right to fill, that a particular right could not
be exercised by a proprietor even to the imposition of a restrictive
regulation?

One particular type of tidelands case is particularly instructive
on the issue as stated. It has been held in numerous cases that
propriety in the shore does not entitle the riparian owner to the
ebb and flow of the tide, but only to access across his shore to the
point to which the tide ebbs. 124 Because no right to the ebb and
How of the tide is recognized at law, it has been held further by
the courts that one who is denied the ebb and flow has no cause
of action against an individual whose action has excluded the ebb
and flow 1 25 nor against an agency of government if its action was
the cause. 126 In the latter case, the basis of the nde is that



HOUSE - No. 4932 [Jan.66

because no right exists there is nothing for which the riparian
owner may be compensated; no right or interest of the owner is
taken by excluding the ebb and flow of the tide.

In keeping with the thesis advanced earlier, i. e., that no right to
fill private tidelands was acquired under the colonial ordinance, a
blanket regulation against fill, the denial of an application for a
license to fill or the imposition of a restriction prohibiting fill is
not an exercise of the police power which is the equivalent of a
taking without compensation. Instead, permission to fill that is
granted by the legislature or an agency of the state is, in accor-
dance with the earlier analysis of the power of the Commonwealth
to dispose of tidelands interests, the surrender of the jus publicum
which requires that a determination be made that such a surrender
would be in the public interest or for a public purpose and,
perhaps, that compensation be made to the state by the grantee of
the interest.

This analysis, brief as it may be, of the power of the state to
regulate uses and activities in the tidelands once again highlights
the fact that the tidelands area is strongly affected with a public
interest and that the consideration of what are the public and
private rights must be focused as much upon what was granted as
what was reserved. That the court in Volpe perceived this latter
fact is evident from its questions which were set out at the
beginning of this section. Other courts have not been so careful
and immediately reached the conclusion that there had been a
taking when similar restrictions on filling were imposed because
they did not consider that it was necessary to inquire about the
precise nature and scope of the claimed propriety. 12 7 It is sub-
mitted that the failure to consider the nature and extent of the
actual public and private interests may have led to unwarranted
conclusions.

Thus far. the focus has been upon the scope and exercise ot the
general police power in the light of the limited grant of propriety
and the reserved public interests in the tidelands. It is noted here
in passing that there exist other bases for the exercise of the police
power which are, of course, also subject in their exercise to the
challenge that the actual regulation or restriction is the equivalent
of a taking without compensation. These sources of the power to
regulate are the zoning power (Amendment 60) and the natural
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resources amendment to the Massachusetts Constitution (Amend-
ment 49). These powers are, however, secondary to the reserved
public rights as a source of regulatory power in the tidelands
though each would take on added importance if the broader
approach of planning and management of coastal zone activities
and uses now being undertaken in other jurisdictions were to be
followed in Massachusetts. Since, however, the scope of this study
and report is somewhat limited in its scope, it is sufficient here to
mention these sources of power to regulate without going on to
explore their scope.

The preceding review of the law pertaining to tidelands owner-
ship, use and control sets the stage for an evaluation of chapter 91
and its administration. In turn, the evaluation is the foundation for
making in the final section of this report suggestions for changes in
the law to the extent that the law and its administration is found
lacking in the service of the purposes or policies to be imple-
mented.

Because it is important to have a standard upon which to base
an evaluation, it is necessary to first inquire as to at least the
broad purposes or policies to be served by a body of tidelands
laws. This section therefore begins with a brief examination of
purposes and policies before proceeding to consideration of the
strengths and weaknesses of the law as it exists.

Purposes and Policies of the Law
The clear policy of the law after Magna Charta was to protect

the interests and uses of the public in tidelands and tidewaters by
effectively limiting the ability of private persons to acquire any
interest therein which could be used to exclude common use
particularly for purposes of navigation and fishery. Although this
policy was modified in Massachusetts by the colonial ordinance, it
is one which has remained paramount. The prior status of the
public interest of actual user was undeniabty acknowledged in the
ordinance’s reservation of public rights in even private tidelands
and it has often been noted by the Supreme Judicial Court how

VIII. EVALUATION OF THE LAW AND ITS ADMINISTRATION
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aware the colonial General Court was of these rights in even
private tidelands and it has often been noted by the Supreme
Judicial Court how aware the colonial General Court was of these
rights that had been protected and conserved by the common
law. 128 Since the 1640’5, all that has developed in the law of
tidelands appears to have taken account of these reserved rights if
not in fact enhanced them or at least protected them from en-
croachment.

The vitality and longevity of this protective theme is evident
from the 1830’s and 1840’s harbor line legislation that protected
the use of tidal waters for navigation even at the expense of
restricting full use of private tidelands for wharfing. Similarly, the
purpose behind the introduction of the licensing system in the
1860’s and 1870’s was to check the uncontrolled development of

private tidelands. And while these enactments focused upon the
protection of primarily public navigation, the General Court in the
1960’s acted again with respect to dredging and filling in coastal

wetlands to protect the quality of the common fishery interest of
the public in the same tidal areas. In the final analysis, the law has
jealously guarded the public interest in tidelands and tidewaters
from the time of the common law to this date. One might well
ask, however, how to fit into this protective scheme the seemingly
inconsistent grant of propriety by the colonial ordinance and the
licensing of private wharfs and fill.

From time to time, there has been an awareness especially in the
legislature that other than the exclusive use of the tidelands and
tidewaters by individual members of the public may be in the
broad public interest. This awareness had led to changes in the law
such as those embodied in the grant of propriety in the shore, but
it can be readily seen that each such change was intended to foster
a facet of the public interest rather than any private interest. Even
the seemingly extreme act of the colonial General Court was to
promote the public interest in navigation and commerce that was
the mainstay of the economic health of the community at large;
the grant of propriety was merely the means chosen for the
attainment of the public good.

Whether tending to promote or control development, these
changes beginning in the' 1640’s were primarily concerned with
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development of the tidelands. While the colonial ordinance actively
promoted wharfing, it became necessary in the 1830’s and there-
after to place limits through the drawing of harbor lines on
development in the shore. And after the making of various special
commission reports warning of the adverse effects of increasing fill
activities that were evident by the 1850’s, the legislature in turn
began to build a system for the licensing of tidelands construction,
dredge and fill projects.

That there is a pattern in the development of the law is evident.
There is a constant theme of public interest that in England
focused solely upon the protection of the public rights of use
against further incursion. In the colonial times, a redefinition of
the public interest shifted the focus so as to include the interests
of the community as a whole rather than just individual members
of the public and an ordinance was made that promoted that
general interest in a manner not inconsistent with the time-honored
protection of the common use-oriented rights.

The means employed in the 1640’s to promote the general
public interest produced adverse side effects by the 1830’s so that
it once again became necessary for the legislature to assume its
protective as opposed to its promotional role in passing harbor line
laws. And again a few decades later it became clear that harbor
line laws were insufficient to protect the public rights of use in the
face of increasingly heavy demands on the tidelands for private
development so that a licensing system was instituted for tidelands
projects. Finally, nearly a century later, it became apparent that in
Massachusetts as well as in other coastal states that there was a
renewed focus on the development of coastal wetlands to least
expensively accommodate housing and other needs and desires in
the increasingly urbanized coastal region. Coastal wetlands fill and
use provided an inexpensive and attractive means for satisfying
these needs and desires but this renewed interest and activity in
the coastal wetlands posed a severe threat to the vitality of marine
fisheries and wildlife. The General Court responded to this threat
in 1963 by enacting legislation permitting the imposition of restric-
tions on the use and development of these lands.

What emerges from this brief survey is that the tidal region,
including the privately held tidelands, are affected with a strong
public interest and that this interest has been repeatedly reflected
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and implemented by the law. Those changes in the law that have
taken place have come about because of the need to either en-
hance or protect that interest in light of changing needs, demands
and conditions that in themselves were reflective of changes in
society, science and the economy. Through this the basic public
interest oriented policy of the law has remained remarkably con-
stant though the law has exhibited sufficient flexibility within this
policy to take account of changing conditions and times.

As society, science and the economy reach higher stages of
development, it becomes inherently more difficult to apply or
evaluate the application of such a broadly stated general purpose
or policy of the law. On the other hand, as needs and demands for
the use of the tidelands become more intense and complex, only a
broad statement of purpose or policy is possible or useful. In the
end, that policy must be applied in light of existing conditions and
changes therein so that the important inquiry at any point in time
focuses upon what conditions exist, how they differ from those
that existed in the past and how they might differ from those
anticipated for the future. It is only in such a context that the
overriding purpose or policy can be applied for evaluative purposes.

What is called for above is some statement of what the condi-
tions are to which the law must be responsive. As to times past,
general statements of those conditions have already been advanced
both in this and in previous sections. With respect to what has
happened and is now happening, it is written in the report of the
Council on Environmental Quality that

Competition for the use of the limited coastal zone is
intense. Shipping activities are increasing, with larger ves-
sels needing deeper channels. Mining and oil drilling in
coastal waters grows daily. Urban areas expanding
throughout the coastal zone continue to enlarge their
influence over these waters. Industrial and residential
developments compete to fill wetlands for building sites.
Airport and highway construction follows and further
directs growth patterns in the coastal zone. Recreation
from enjoyment of the surf and beaches to fishing,
hunting, and pleasure boating becomes more congested
as available areas diminish. Since over 90 percent of U.S.
fishery yeilds come from coastal waters, the dependence
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of the commercial fisheries industry on a stable estuarine
system is obvious. 129

As to the future, what must be faced is perhaps best summarized
in the following extended statement from Our Nation and the Sea.
the report of the Commission on Marine Science, Engineering and
Resources

Across the Nation . . . the
have mounted dramatically
certain to increase.

pressures on shoreline space
in the past 20 years and are

the shift of the populationThe reasons are clear
from rural areas to the cities . . .

,
the spread of suburban

development into coastal areas, and the increased afflu-
ence and leisure time of a large part of our population.

Private housing has exercised and will continue to
exercise the greatest demand for shore property .... But
there are other needs that must be met: heavy indus-
try .. , seeks a cheap source of industrial water . . . and
ready access to raw material .... Deep water access will
be essential to the future competitiveness of steel and
other U.S. industries which process large volumes of
heavy raw materials. Any plan for the use of the coastal
zone must seek to accommodate heavy industry.

Future shoreline development also must provide for
additional transportation and power generating facil-
ities ....

A decent concern for preserving life’s amenities as well
as economic considerations demands that more adequate
provisions be made for recreational use along the
Nation’s shoreline.... [B]y the year 2000, marine
recreation in terms of user-days will quadruple.

Access to the shoreline for populations that increas-
ingly are concentrated in urban areas along the
coasts . . . will present a major coastal zone problem. Of
all the uses of the coastal zone, recreation uses are the
most diversified and pose some of the greatest chal-
lenges ... 4 30
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These extensive quotations are but two of many that might be
used to sketch the broad contours of the complex of development
pressures that exist in the tidelands. From these it is evident that
in modern society the needs and demands on coastal lands are
immeasurably greater and more complex than they were in the
1640'5, the 1830’s or even the 1860’s and 1870’s. For purposes of
this report, the significance of this is in the question of whether
the licensing laws are adequate to meet and handle in the public
interest these new and projected needs and demands, a question
that goes far beyond one which addresses itself to whether the law
as it exists has been sufficient for the purposes for which it was
designed. Of course, the answers to the latter as well as the former
question ought to and will be sought in the attempt to evaluate
the law and its administration.

Strengths and Weaknesses of the Law
The strengths of the law are to be found primarily outside of

the literal provisions of Chapter 91 while many of the weaknesses
are to be found in the statutes themselves. This can be seen in
separate examinations of both the underlying substantive law and
the procedures by which that body of law is implemented.

The primary enduring strength of the law in its most abstract
form is its fidelity in service of the public interest in the tidelands.
This is evident not only from the previous discourse on the
purpose of the law but is clearly shown as well by the limitations
that the law imposes on the disposition or transfer of the jus
publicum. While the law admits of the possibility of the transfer of
interests and the policy of the law is sufficiently flexible to permit
new uses or a realignment of uses, the nature of the Common-
wealth’s title and the public lands decisions of the court operate to
support the broadly stated purpose of protecting and enhancing
the interests of the public in tidelands and tidewaters.

The overriding legal requirement that transfers of the jus puh-
licum be made only for a public purpose or in the public interest
is, in effect, merely a translation of the broad purpose into a
specific but all-encompassing legal rule. Similarly, the careful
guarding of public lands against encroachment raises, through the
court decisions, both substantive and procedural limitations that
embody in yet another wav the constant broad theme of the law'.
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The fidelity to purpose exhibited in these non-statutory sources
of law is not, however, much in evidence in the statutes that guide
administrative agency actions with respect to the tidelands and
their use. Chapter 91, under which the Department of Public
Works is empowered to issue licenses for tidelands projects, focuses
almost exclusively on the protection of navigation against en-
croachment. Absent injury to navigation that might result from a
proposed project, there is no direct provision of the statute that
requires other aspects of the public interest be considered or that a
determination be made that the proposed project will serve a
public purpose or the public interest. The statute in no way, for
instance, mandates the mere consideration of all possible detri-
mental effects as do the regulations of the Army Corps of Engi-
neers and certainly there is nothing in the law that directs the
attention of the administrator of the law to the overriding legal
requirement that transfers of the jus publicum be for a public
purpose or in the public interest.

The same criticism holds true for the state statutes that are
closely related to Chapter 91 but administered by the Department
of Natural Resources. While the coastal wetlands statutes and the
mineral resources leasing statute set forth a wider range of con-
siderations that are to be employed in the administration of these
laws, they too suffer from the failure to specifically declare the
necessity of an administrative finding that a proposed project and
the surrender of the jus publicum incident thereto are in the
interest of the public when weighed against the nature and extent
of public rights that have been previously exercisable and protected
at the site of the proposed project. Again, the specific and limited
objectives of each particular statute and the needs that each is
designed to serve restricts the considerations employed in decision-
making under each statute to those narrowly delineated by the
separate statutes; nothing in the patch-work statutory structure
encourages the taking into account of the overriding public pur-
pose and public interest rules of law.

The failure of the existing statutes to adequately reflect or
incorporate basic and paramount legal principles of tidelands law is
a function of focusing too narrowly on a particular problem and
the legislative handling of tidelands problems on a piecemeal,
one-at-a-time basis. The whole body of tidelands law is nowhere
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drawn together and. furthermore, it is far from totally encom-
passed by the entire body of scattered statutes. Thus, it is pre-
dictable that the basic and overriding principles of law will be
overlooked in the decision-making process.

That this is true is evident from the study’s research into the
actual administration of the law by the Department of Public
Works. There the practice is to focus almost exclusively on the
effect on navigation of projects proposed in license applications.
Only in recent years have other considerations come into limited
focus, the most evident of these being the consideration of the
effect of projects on water quality. The failure to consistently
consider an even broader range of factors and especially to require
proof that the project will be in service of a public purpose or
interest in cases where the jus publicum is to be compromised or
yielded is, however, understandable. The conjunctive impact of the
language used in the statutes and the history of the administration
of the statute, both of which have their origin in the needs of the
time in which the laws were passed, has had an effect of narrowly
focusing the administrators of the law. And change in outlook is
not known to come easily in the administrative process; an
administrator may be easily led to believe that any such change
could result in exposure to a court challenge such as that which
was made against the Army Corps of Engineers denial of a permit
to dredge and fill in a Florida estuarine area, 131

The consequence of this narrow focus of the statutory law and
its administration has been inconsistent with the paramount limita-
tions arising from the state’s tidelands title and the public lands
cases. This is particularly true with respect to Chapter 91 and its
administration under which no administrative findings are made
that conform to the requirement of the overriding legal principles
that any compromise or transfer of jus publicum interests be
specifically found to be for a public purpose or in the interest of
the public. Even if hindsight might show that such a finding could
have been made in at least some instances, such a showing would
prove nothing; what is called for is the consideration of this
fundamental legal requirement at the time of the hearing on an
application. A finding that there will be no substantial adverse
effect on navigation is merely a negative finding of no adverse
effect on but one facet of the public interests that ought to be
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considered. Such a finding is far different than an affirmative
finding that the public interest will, in the final and total analysis
of the situation, be enhanced.

If the guiding aspects of title and legal principles require that
each project be found to serve a public purpose or interest and, as
a matter of practice, no such findings are made, one might ask
whether past licenses are, therefore, possibly invalid. As a technical
matter, they might be subject to challenge but it seems unlikely
that either the legislature or the courts would or should counte-
nance such after-the-fact challenges either on an accross-the-board
or an individual basis. Perhaps the equitable doctrine of estoppel
by laches for the failure to act or make a claim at the proper time
should apply with respect to outstanding licenses.

Another substantive problem area that has temporarily been
resolved in a procedural manner concerns the quality of the in-
terests that are actually transferred. Here, the issue is one of
immense practical impact for those who propose tidelands develop-
ments and require a firm interest in the tidelands in order to
obtain project financing. The solution to date has been to go to
the General Court for an act confirming and making irrevocable a
license granted by the Department of Public Works in order that
the license will be free from the possibility of future revocation by
the legislature under the General Law enacted in 1869 that makes
all authority and license for tidelands projects revocable at the
legislature’s discretion.

It would seem that the practical effect of having a license
confirmed and made irrevocable is that the conveyance of the
tidelands interest is in essence the conferring of a fee simple title.
The judicial interpretations of the Ordinance of 1641-7 and special
legislative grants make clear that the General Court has power to
convey such an interest. 133 This is, of course, precisely what is
sought through this approach by those to whom a secure interest is
important.

Practical exigencies require that it be possible to obtain such
security, but the fact that such a transfer system may necessarily
have to continue especially requires that all initial transfers of jus
publicum interests be firmly grounded in an affirmative finding
that the transfer is in the interest of the public since it is the
initial transfers by license that are ultimately brought before the
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General Court for its binding confirmation. And, perhaps, it should
be noted again for emphasis that the technical fee interest that is
transferred remains subject to the jus publicum to the full extent
of what is permitted by construction of the grant against the
grantee, consistent with the terms of the grant.

A related problem may also exist, although it was found to be
impossible to establish its existence as a matter of fact because of
the inadequacy of official records, in that intensifying competition
for tidelands that can be developed introduces the possibility of
speculative activity and motives in obtaining and having licenses
confirmed. Ownership of tidelands without having a license makes
them less valuable as saleable real estate than ownership with a
license and, likewise, ownership with a revocable license is less
valuable than ownership with a confirmed and irrevocable license.
In effect, the license, like a Federal Communications Commission
broadcasting license, has intrinsic value for the purpose of estab-
lishing a sale price for the tidelands either separately or in conjunc-
tion with the sale of adjoining upland. In issuing a license and
especially in confirming and making irrevocable an issued license,
the Commonwealth imparts new and substantial value to the
covered tidelands. The benefit of this redounds especially to a
licensee who immediately turns around and transfers his interest in
the property including his now transferable license rather than to
the Commonwealth or the public whose interest has been compro-
mised or surrendered. The laxness of the state in holding the
licensee to his development plans as the Army Corps of Engi-
neers will apparently now do under its new regulations makes
such speculation even more feasible.

Closely related to the possibility of speculation and windfall
profit-taking is the inadequacy of the legal requirements that com-
pensation be made to the state for both displacement of tidewater
and for interests obtained in Commonwealth tidelands. With re-
spect to the former, which applies exclusively in respect to private
tidelands and jointly with the second compensation provision with
respect to public tidelands, the statutory formula that permits a
charge of up to $.0375 compensation per cubic foot of tidewater
displaced has not been revised since the compensation requirement
established in 1866 was amended in 1878 by the establishment ot
a maximum compensation figure of $.0375 per cubic yard dis-
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placed. The lack of flexibility to reflect changing times, conditions
and economics is too obvious to dwell upon.

The companion compensation feature of the law that comes into
play when a license is issued for the use of public tidelands does
not admit on its fact of the same rigidity. In practice, however, the
usual compensation figure has been $.25 per square foot of land
surrendered under the license. Recently, a figure of $l.OO per
square foot has been more commonly employed.

As it presently stands, the law and the way in which it is
administered fails to focus upon the value of the jus publicum
rights and interests that are being given up even if one is to
measure that value in terms of the added market value that the
license gives to the land less the projected costs of fill or construc-
tion. This failing in the law can do nothing but promote the type
of speculative activity described in the preceding paragraphs.

Another shortcoming of the law is that there is little or no way
in which the law provides for assuring compliance with project
plans or license conditions. No bond is required with respect to
performance as is done with respect to permits to remove wreckage
or other obstructions 134 and as the Corps of Engineers sometimes
requires. The only apparent remedy that the statutes provide out-
side of what might be imposed as a control device through license
conditions is resort through the attorney general to a public
nuisance law suit, a slow and cumbersome as well as substantively
difficult avenue for redress. No remedy exists which is tailored to
the statutes and the purpose and policy of the tidelands law; resort
is left to a common law remedy that is inappropriate to times and
conditions which are markedly different than those existing in
16th Century England or in colonial or even 19th Century
America.

As to strengths and weaknesses in procedure or administration,
one is faced with the fact that what strengths that do exist are
rarely grounded in the provisions of Chapter 91 Instead, they arise
either through other laws or from the fact that the Department of
Public Works has often gone beyond the bare requirements of the
statutes in its establishment of administrative procedures. With
respect to weaknesses, some are attributable to the statutes, and
some to understaffing.

Those strengths that exist in the administration of the tidelands
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law deal primarily with notice and hearing on license applications.
Though the provisions of Chapter 91 would permit the law to be
administered with the most limited notice and hearing, the Depart-
ment of Public Works through its Division of Waterways has, as a
matter of practice, gone far beyond the requirements of the
statute. As noted in the earlier description of the administrative
process, notice is given to a number of state agencies and inter-
ested parties rather than to only the aldermen or selectmen of the
municipality in which the proposed work is to be done. And this
notice is augmented by the opportunity of at least those who have
received notice to present their views to a hearing examiner
although the provisions of chapter 91 again do not require that a
hearing be held. In effect, the department has been guided by the
state administrative procedure statutes though it is not at all clear
that the requirements of that body of law apply with respect to
tidelands license applications.

In conjunction with this expanded procedural framework, the
department has developed an apparently close working relationship
with at least the pollution control agencies. These agencies are
among those to whom notice is given and when they express
misgivings it is not uncommon for the department to attempt to
obtain the agreement of the applicant to necessary project modifi-
cations. In any event, the department has accommodated these
agencies by employing its authority to issue licenses with condi-
tions to the end of conditioning work on compliance with the
pollution control laws and agency requirements.

The informal working relationship between the department and
the pollution control agencies apparently is not a pervasive model
of inter-departmental or inter-agency relations. Though the
opinions of other departments and agencies are solicited, it does
not appear that a close relationship exists outside of the described
sphere. There are, however, other laws particularly those dealing
with dredging and filling in coastal wetlands and leasing of the
public tidelands for mineral extraction projects that do mandate
a closer working relationship especially between the Department of
Public Works and the Department of Natural Resources. Both sets
of laws provide, in fact, for the independent exercise of judgment
by the Department of Natural Resources rather than merely re-
quiring that the views of the department be conveyed to and
considered by the Department of Public Works.
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The decision-making process within the department itself
exhibits weaknesses. First, no on-site inspection of a proposed
project site is made in except, perhaps, a highly unusual case. Prior
to the hearing, all that the department has to work with is its set
of maps and charts that indicate the location and nature of prior
projects and the materials submitted in connection with the license
application. In a sense, this places the burden on those who might
object to a project to bring out evidence that the project will
adversely affect the public interest rather than putting the burden
on the applicant to demonstrate that the project is in the interest
of the public or placing the burden on the department to act
affirmatively through independent investigation to make such a
determination as the representative and protector of the public.

The difficulties with the administration of the law do not end
with the decision-making process. Primarily because of under-
staffing, the Division of Waterways is essentially unable to subject
approved or licensed projects to periodic and continuing super-
vision for purposes of assuring compliance with the project plans
or license terms and conditions. Perhaps as a consequence ot this,
protective terms and conditions are little used except with respect
to the protection of navigation and for purposes of pollution
control. The former kinds of terms and conditions are not. how-
ever. policed or supervised except after the completion of the
project or. in the case of structures in public tidelands, at the end
of the five-year period which the statutes provide for the comple-
tion of structures if the license is to be free from the power of
revocation exercisable by the legislature. Moreover, little use is
made of the alternative of requiring periodic, sworn and subscribed
compliance reports of all licensees so that unless attention is called,
as it is in some instances, to improper site activity it is likely that
the licensee will be free to do as he pleases in carrying out his
license project. As to pollution control terms and conditions, the
burden of supervision is assumed by the pollution control agencies.

It would seem that much could be done under the broad
authority to impose license terms and conditions that would tend
to overcome some of the deficiencies in the process as it exists.
This is particularly true with respect to the ability to require
periodic, sworn compliance reports to be made perhaps under
penalty for false statements.
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With respect to the inadequacy of remedies, it seems that it
might be possible to employ a standard license condition con-
taining an agreement between the state and the licensee that the
terms of the license may be enforced by a court of equity through
the issuance of temporary and permanent injunctive relief, thereby
obviating the need to resort to the public nuisance suit to rectify
non-conforming work as has been done in the past. And ulti-
mately, of course, a condition of a license may be that the license
is subject to revocation by the department 1 35 so that as it does
with respect to pollution control terms the department could make
licenses revocable for non-compliance with license terms. Again, of
course, such provisions would be of little or no use if the Division
of Waterways is not adequately staffed with engineers or other
project supervisors since the availability of sufficient personnel is
the key factor in assuring proper project supervision.

In summary, it should be noted that the Department of Public
Works and its Division of Waterways have done about as much as
could be expected, and in some respects much more than the law
requires, in its administration of the tidelands licensing laws. This
is not to say, however, that much more should not be done. Both
the substantive provisions of the licensing statutes and the stat-
utory framework for the administration of the law are severely
lacking in their reflection of the legally protected public interest in
the tidelands. Because of these deficiencies, it is in a sense fortu-
nate that the regulations of the Army Corps of Engineers have
been recently amended in both their substance and procedure.
Adherence to these regulations by the District Engineer and his
superiors may do much to fill the gaps that exist between the
overriding principles of Massachusetts law and the practical
implementation of those principles through and under the tidelands
licensing laws of the Commonwealth. Massachusetts and its citizens
should not, however, have to rely on some external authority or
agency to protect the interests of the state and the public: to do
so is to abdicate both responsibility for and control of lands within
its jurisdiction, and to a large extent within its domain, that are
strongly affected with a public interest.
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The need for revision of ■ the Massachusetts tidelands laws is
beyond doubt. Although Massachusetts is often viewed as a leader
among states in enacting legislation protective of its coastal lands,
waters and resources, 136 it is apparent from this study that its
statutes and their administration fall far short of both the needs of
the coastal region and the higher standards of both trust in which
the jus publicum is held and the decisions of the Supreme Court
pertaining to the disposition of interests in public lands.

The inadequacies of the existing statutory law are manifested in
both the substantive and administrative provisions of the statutes
and especially in Chapter 91 and its licensing provisions. Enact-
ment in the 1960s of .the coastal wetlands dredge-and-fill and
selective regulations statutes only partially overcomes these defi-
ciencies since the operation of those statutes is. limited by the
terms of the statutes to land areas shoreward of the low water
mark. 137

The principal substantive shortcomings of the statutes are
that: (1) that narrowly-drawn, special problem oriented statutes do
not require or even permit administrative consideration and appli-
cation of paramount non-statutory legal principles in the tidelands
decision-making process; (2) the piecemeal development of the
statutes related to the tidelands has resulted in the scattering -of
the laws among the General Laws and their administration among
agencies without adequate provision for administrative coordina-
tion; (3) the statutes do not encompass all activities that may take
place in tidelands and tidewaters; (4) the statutory law is at best
ambiguous as to what interests are acquired under revocable and
irrevocable licenses; (5) the statutes enhance the opportunity for
speculation in the acquisition of revocable and irrevocable licenses;
(6) the statutes provide for inadequate compensation to the Com-
monwealth for its surrender of tidelands interests and rights
through the issuance of licenses; (7) the statutes do not provide
for adequate license compliance requirements; (8) the statutes do
not provide adequate remedies and enforcement procedures for use
in those cases where the terms or conditions of a license or the
underlying statutes have been violated by a licensee.

IX. PROPOSALS FOR CHANGE IN THE LAW
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These lists of present deficiencies in the law and its adminis-
tration contain items of varying significance, but each item is in
itself an important rather than a picayune point if the development
of the tidelands is to be in accord with the overriding principles of
law that are not presently implemented by the statutes and their
administration. Each of these points is, therefore, to be considered
in the following discussion of alternatives for change in the tide-
lands laws of Massachusetts.

There exist two alternative models for change in the tidelands
laws of the state. The first of these would retain the present basic
approach of the statutes but requires comprehensive revision of
those laws while the second would introduce the concept of
coastal zone planning and management in addition to requiring the
comprehensive revision of the first alternative. The basic distinction
between the two approaches is that the latter forsakes the past
approach of decision-making on a case-by-case basis under which
future needs and demands are often put aside for the adminis-
tration of the laws on a base of determined present and future
needs and policies with the decision in each license application case
being made in the light of those needs and policies. A secondary
distinction is that the former alternative preserves the fragmenta-
tion of statutes, authority and decision-making while the second,
either through inter-agency coordination of the same basic statutes
and authority or the drawing together of all authority and
decision-making in one agency, assures constancy in decision-
making to the determined present and future needs and policies
through management consistent with periodic study of and
planning for the development of the coastal zone and its resources.

Extensive restructuring or remodeling of the existing tidelands
statutes lies at the base of both of the alternative approaches. The
difference is that such remodeling is merely the beginning in the
second approach while it is both the beginning and the end in the
first. Revision of the basic statutes is, however, the logical starting
point for either approach.

Alternatives for Change

The First Alternative: Remodeling of Existing Statutes
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A partial model for statutory revision is provided at least in
concept by the amended regulations of the Army Corps of Engi-
neers. The June 1970 amendments to the regulations were ex-
pressly intended to take into account a broader view of the public
interest in the tidelands and do so both in substantive criteria and
administrative requirements. They therefore provide a beginning
guideline for revision though they are by no means a complete
guide for Massachusetts given that the state licensing process
actually transfers interests in land while the Corps permit system
merely authorize projects and convey no interest in land.

The first essential change that is required is that the licensing
statutes be more specifically directed toward the consideration in
the decision-making process of the totality of the public interest
that is embodied in the jus publicum. In keeping with the new
regulations of-the Corps, state license application decisions must be
made with full appreciation that private tidelands subject to the jus
publicum as well as the public tidelands are strongly affected with
a public interest and without presumption that the rights of the
riparian owner are so total or complete that he is entitled to
proceed with a proposed project absent contrary proof that the
project will have a substantial adverse impact on navigation.

It has been seen that the riparian rights, particularly with respect
to filling, are presently misunderstood and overestimated and the
interests of the public as a body rather than as individuals are
equally underestimated and that this gross misunderstanding is
reflected both in the existing statutes and their administration. But
the Corps of Engineers, resting upon the federal navigation servi-
tude and the federal commerce power, has now gone far beyond
the scope of the present state statutes in reflecting the public
interest in the tidelands even though it would seem that the state
has a much more substantial legal basis for undertaking such
protection of that interest because of its position as the sovereign
repository of the jus publicum interests in the tidelands and tide-
waters. The source of its power in the tidelands is not merely a
servitude and the general power to regulate commerce for the
benefit of the public but the paramount and reserved interests in
the land itself. Indeed, the federal interest is one that gives the
Corps of Engineers mere power to make decisions in the public
interest while the overriding principles of Massachusetts law
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actually obligate the state to approve only those license applica-
tions that will serve a public purpose.

The state statutes must, therefore, be amended to require an
administrative finding as to whether a proposed project will serve a
public purpose or the public interest with the burden of establish-
ing this point being placed upon the license applicant. In addition,
to insure that only projects serving a public purpose will be
undertaken in the tidelands and tidewaters of the state, the
statutes must be amended to (1) take into account all possible
tideland and tidewater development and (2) provide for central
administration of all tideland development related statutes or the
mandatory interagency coordination of the administration of the
existing separate statutes. Failing this, one cannot expect that the
primary requirement of having decisions made in the light of the
total public interest will be realized even though each of several
unrelated agencies purport to make their own decisions with that
standard in mind. Tidelands licensing decisions must be made with
full appreciation of the needs of the public and utilize the full
resources of the state if the public interest in the tidelands is to be
faithfully served and preserved.

Another substantive law problem area is that of potential specu-
lation in licenses. Faithful adherence to the public purpose test in
the consideration of license applications will substantially reduce
the opportunity for license speculation because the test necessarily
limits the availability of licenses to proposed projects in which the
specific plans demonstrate the service of a public goal or need.
Similarly, full and adequate compensation to the state in the
amount that, for example, filled land will be worth less the
expenses of filling will further guard against license speculation.

In order to assure fulfillment of the public purpose to be served,
the state must have and exercise the authority to require periodic
compliance reports of licensees and to inspect work-in-progress.
Where such work is found to be not in compliance with approved
plans or the terms and conditions of the license, the state inspector
should have the statutory authority to order a temporary work
stoppage. Both the licensee and the state should have recourse to
swift and effective equitable remedies in the Superior Court in
cases of disputes and, for cases of non-compliance, the court must
be empowered to order at mo cost to the state necessary remedial
work or the removal of completed, non-complying work.
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In appropriate cases such as those involving projects where
special care must be taken to prevent harm by work-in-progress to
valuable fisheries, natural or recreational areas or to nearby struc-
tures, the statutes ought to specifically permit the administrator to
require bonding as a license condition. This should apply as well in
cases of questionable financial responsibility of the ideal of service
of the public interest or a public purpose is taken seriously as it is
in the construction of public buildings and highways.

One last point requires note both for its generality and its
specific application to both license inspection and bonding. That is,
the statutes should require full disclosure of the identity of the
true owners of the land in which development is proposed and not
permit disclosure of merely the nominal owner and the developer.
For the laws to be fully enforceable, they must place full respon-
sibility, financial and otherwise, on the real party in interest.

If the preceding steps are taken, there should no longer be any
reason to debate the character and quality of interests obtained in
the tidelands. These protections of the public interest in accor-
dance with the requirement of the non-statutory law also erase
virtually all plausible grounds for objection to the granting of
irrevocable licensees or the making of outright grants. For these
protections of their interest in each license application case, the
public should be willing provided that these protections are
administratively implemented to concede the security of interest
that is needed by developer-licensees to-obtain financing for such
projects as may be found to serve a public purpose and addi-
tionally meet the other requirements of the law. Such licenses or
grants should, provided that full and adequate compensation is
made to the Commonwealth for the interest acquired, be “revo-
cable” only either by the exercise of the power of eminent domain
or by payment to the licensee of at least the total cost of the
project investment including the amount originally paid to the
state and the cost of development and construction on the site. At
least the former alternative would satisfy the needs and require-
ments of the financial community; the latter might be less satis-
factory but would provide security in that the amount returned by
the state should at least equal the maximum amount of the
original financing.

Moving now to the area of administrative reform, the first
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priority for change is to establish statutory requirements con-
cerning hearings beginning with notice, through hearing procedures
and hearing records to appeal. Here, perhaps, resort should be
made to the Massachusetts Administrative Procedures Act (G.L. ch.
30A) .as a model or, more particularly, as a source of law*
through additional requirements ought to be established.

Because of the broad legally-based public interest in tidelands
matters, the statutes should specifically provide for public notice
and the opportunity of public interest groups or private citizens to
intervene, receive post-intervention notices and testify and intro-
duce evidence in license application hearings. Some preliminary but
flexible requirements of interest and representivity should be estab-
lished, however, in order to avoid abuses of the expanded oppor-
tunity for intervention.

In keeping with the need to promote and facilitate represen-
tation of the public interest, published public notice of license
hearings should be made briefly describing the proposed project
and stating the time and place for the hearing. Such notices might
be officially posted in a public place especially in the municipality
or county in which the work is to be done and/or published in a
newspaper of general circulation in that area about thirty days in
advance of the hearing.

The Administrative Procedure Act offers no improvement over
the present departmental practice of keeping only a shorthand,
non-verbatim transcript of license hearings. The costs of doing
more would be burdensome and should, perhaps, remain, as under
Chapter 30A, on the party requesting a transcription of the short-
hand notes. But on the other hand, it seems that at least one
transcription of the shorthand notes should be made not just for
departmental records but to provide the commissioners with a full
basis for rendering a final decision on matters in which they have
not heard the testimony or evidence. In balance, the notes should
be transcribed with the cost of obtaining a personal copy of the
transcription to be borne by the party who wishes it.

The substantive requirements and proposals previously discussed
dictate that specific findings of fact be required upon the issuance

No decision has been rendered concerning the applicability of Chapter 30A to Ucense
application hearings by the Department of Public Works. The procedures of the depart-
ment do, however, closely approximate those established by Chapter 30A.
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or denial of license applications. The need is most pressing not
merely for purposes of facilitating judicial review but because, on
the one hand, the substantive law requires an affirmative finding of
a public purpose where jus publicum interests are to be transferred
and, on the other hand, a project proponent is entitled to know
the reasons for any denial of a license application especially where
he has sought to conform a plan or proposal to the public purpose
requirement.

Beyond the issues of notice, hearing, intervention, records and
findings are issues concerning administrative practices. In this area,
the Department of Public Works should make further use of its
general authority to impose protective terms and conditions, all in
keeping with the example that it has set in cooperation with
pollution control agencies. So far as protection of marine fisheries
is concerned, of course, such conditions may now be imposed in
dredge and fill projects coastward of the low-water mark by the
Department of Natural Resources.

The further use of resource and activity protection provisions
will not be of much value unless there is better supervision of
work-in-progress. What is required here is a mandate to make such
inspections. In addition, sufficient appropriations to hire the
number of inspectors needed to carry out such a mandate must be
forthcoming. Without such supervision and inspection, most every-
thing else that has been recommended would be almost meaning-
less.

These recommendations are the essence of any law revision
approach and to that extent the first of the two alternative
approaches must be followed. The second alternative is not diffi-
cult in its foundation; it merely goes beyond the first in the
perspective that it would introduce and implement by statute.

The Second Alternative: Coastal Zone Management
Full revision of the tidelands laws under the first approach

brings one to the threshold of coastal zone planning and manage-
ment, the second alternative for change. The primary difference is
that the proposed revision is focused on management on a case-by-
case or an ad hoc basis rather than bringing together both planning
for the future and plan-implementing or guided management as is
now being undertaken in some coastal states.
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To focus on Chapter 91 of the General Laws and its adminis-
tration is to accept the constraints of narrow body of law while
ignoring the breadth and complexity of the existing problems in
the coastal region of the Commonwealth. Thus, while this study
has been limited in essence to the context of land lying beneath
tidewater but on or near the shore, recent attention in Washington
and in many coastal states has been riveted on the total resource
and human activity character of the so-called coastal zone the
waters and land lying between the seaward limits of jurisdiction in
toward and including the upland contiguous to the tidewater.

Consideration of the coastal zone unit is centered on a perceived
need for coordinated, overall planning and management of re-
sources and activities. Though coastal zone planning and manage-
ment has not become a popularized topic, much attention has been
devoted to it as can be seen from the following capsule description
of what has thus far transpired.

Several studies ordered by Congress document the problems of
the coastal zone and make or support the need for planning and
management. Most prestigious among these studies is Our Nation
and the Sea, the monumental report of the Commission on Marine
Science, Engineering and Resources. This report, sometimes called
the Stratton Commission Report, devotes one of its seven chapters
to the topic and strongly recommends federally-assisted state
coastal zone management programs. 138 In turn, the findings of
this report find support in the seven volume National Estuary
Study of the U.S. Department of the Interior published in January
1970.

The case for coastal zone planning and management is articu-
lately stated in Our Nation and the Sea.

The key to more effective use of our coastland is the
introduction of a management system permitting
conscious and informed choices among development
alternatives, providing for proper planning, and encour-
aging recognition of the long-term importance of main-
taining the quality of this productive region in order to
ensure both its enjoyment and the sound utilization of
its resources. The benefits and the problems of achieving
national management are apparent. The present Federal,
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State, and local machinery is inadequate. Something
must be done. 14 2

Recommendations embodying proposals for federally-assisted
coastal zone planning and management have come from the Secre-
tary of the Interior, Mr. Walter J. Hickel, on behalf of the adminis-
tration (November 1969) and in the form of bills emanating from
many members of Congress (H.R. 14730; H.R. 14731; H.R. 14845;
H.R. 15099; S. 2802; S. 3183; S. 3460). Some hearings have been
held on these measures, each recommending federal financing of up
to 50% of qualified state programs, though no conclusive action
has been taken. Of additional significance is the declaration by
President Nixon in July 1970 of his intention to establish the
National Oceanic and Atmosphere Agency (NOAA) which the
Stratton Commission recommended for coordination of a national
ocean policy.

So far as state activity is concerned, California, North Carolina
and Texas have authorized and begun development of coastal zone
plans. 139 There is, in addition, substantial coastal zone oriented
activity in the states of Delaware, Alabama, Alaska, Florida,
Georgia, Hawaii, South Carolina and Washington. 140 Maine has a
completed study of all marine land and resources law? (contained
in four volumes) 141 and has a major study in progress concerning
coastal zone resources and activities. A bill to establish a coastal
zone planning and management program in Rhode Island was
introduced but not passed in the past legislative session and will be
reintroduced in the next session. And, indeed, the Boston Harbor
Islands statutes of 1970 have embarked Massachusetts on a limited
coastal zone and management program. (Acts 1970 c. 742).

On a state-wide basis, North Carolina is a leading example of a
state that, decided that mere revision of inadequate laws was not
the answer to its estuarine area development problems. Instead, it
directed in 1969 a statute ordering a comprehensive study of the
coastal zone with a view to preparing a complete and enforceable
plan for the conservation and management of coastal resources,
shoreline development and other uses and activities in the coastal
zone. (1969 N.C. Laws, ch. 1101).

The basic ingredient of coastal zone management is the develop-
ment through the comprehensive study of coastal zone resources,
uses and activities of a planning report that reflects present and
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projects future needs and demands in the coastal region. From this
base policy decisions can be made for present and future guidance
of decision-makers.

With respect to the management or administration of the coastal
zone plan, one of two alternative approaches may be followed at
the state level. Either all laws and responsibility for their adminis-
tration may be consolidated into the jurisdiction of a single agency
or, as in North Carolina, the basic laws and their administration
may be left where they are (after revision) for jurisdictional pur-
poses with one existing or new body being designated as the
“lead” agency. Under the latter approach, the “lead” agency’s
responsibilities are to develop and assure adherence to basic
policies, coordinate the activities of state agencies and to cooperate
and coordinate the activities of the state with those of other states,
regional organizations and the agencies of the federal government.

What must be done in Massachusetts if coastal zone planning
and management is to be implemented is to study the totality of
the resources and uses of the coastal zone including the bordering
coastal upland to evaluate in light of their attributes and the
demands being placed upon them the alternatives that might be
followed now and in the future for their full enjoyment and most
productive use. That this is the policy of the Commonwealth with
respect to its unique coastal resources should be declared by the
General Court in the enactment of legislation directing that a
comprehensive study of the coastal zone and laws affecting the
coastal zone be made. Such legislation should direct the prepara-
tion of a comprehensive study and report by a department of the
Commonwealth or a legislative commission with specific instruc-
tions being given to prepare necessary legislation for the implemen-
tation of coordinated coastal zone management. The matter is too
important to delay; the need is urgent and a sound plan will
require substantial time and effort to prepare.

Specific Recommendations for Implementation

In the preceding pages, recommendations of a fairly specific
nature have been made but it is necessary to augment these with
specific recommendations for the implementation of this study and
report. These implementing recommendations are that:
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(1) the present Massachusetts statutes be presently revised re-
gardless of whether coastal zone planning and management is
undertaken; (2) that a full-scale study be undertaken for the
purpose of developing and implementing a coastal zone plan; (3)
that pending the completion of and final action on the statutory
revision and a coastal zone plan that no revocable tidelands licenses
be issued by the Department of Public Works and that the General
Court issue no revocable licenses or confirm and make irrevocable
existing revocable licenses except where it is found to be both
necessary and for a public purpose. The basis of the first two
recommendations has already been made clear. The reason for the
third recommendation is that if statutory revision is to implement
basic and often ignored legal principles and coastal zone planning
and management is to be based upon an inventory and evaluation
of existing and projected resources, activities and needs, such
statutory revision and coastal zone plans should be instituted with
respect to status quo so far as is possible; intensive development
over a short-term should be avoided in light of the present intensi-
fication of relatively uncontrolled pressures on coastal lands and
resources especially if an attempt is made to foster more rational
use and development of the estuarine region.

1. United States Department of the Interior, National Estuary
Study, v. 1, p. 11 (1970).

2. Council on Environmental Quality, Environmental Qual-
ity: The First Annual Report of the Council on En-
vironmental Quality 177 (1970).

3. Report of the Commissioners in Relation to the Flats in
Boston Harbor, Senate Document No. 3, p. 28 (1850).

4. Sax, The Public Trust Doctrine in Natural Resource Law:
Effective Judicial Intervention, 68 Michigan Law Review
473, 475 (1970); Note, The Public Trust in Tidal Areas; A
Sometime Submerged Traditional Doctrine, 79 Yale Law
Journal 762, 763 (1970).

5. K. Guterbock, Bracton and His Relation to the Roman Law
(B. Coxe translation 1866); J. Gould, Law of Waters 7 (2d
ed. 1891).

X. FOOTNOTES



HOUSE - No. 4932 [Jan92

This point and the following discussion of the English com-
mon law are based upon the reading of several treatises.
Those relied upon are J. K. Angell, A Treatise on the Right
of Property in Tidewaters and in the Soil and Shores There-
of (1847); Gould, A Treatise on the Law of Waters (1883);
Farnham, Waters and Water Rights (1904).

6.

Martin v. Waddell’s Lessee, 41 U. S. (6 Pet.) 367, 412-13
(1842); Commonwealth v. City of Roxbury, 75 Mass. 451,
483-84 (1857).

7.

See, e.g., Commonwealth v Roxbury, 75 Mass. 451, 483
(1857).

8

202 Mass. 422 (1909).9

Id. at 426. See also, Martin v. Waddell’s Lessee, 41 U. S. (6
Pet.) 367, 413 (1842).

10.

75 Mass. 451 (1857).11
Id. at 479. See also id. at 481-82 and 483-84.12
The Colonial Laws of Massachusetts 91 (1887 ed. reprinted
from the edition of 1672).

13

Commonwealth v. Alger, 61 Mass. 53, 66 (1851).
Storer v. Freeman, 6 Mass. 435, 437 (1810).
See J. Gould, Law of Waters 340 (2d ed. 1891).

14.
15.
16.

Absent such an ordinance in other states, such claims have
been made in recent years even by government officials. See
e.g.. Conservation Foundation Letter 12 (May 1970) report
that Attorney General Arthur K. Bolton of Georgia issued a
position paper to the effect that his opinion is that the
common law public trust doctrine prohibits the conveyance
by the state of the jus publicum and that all such purported
conveyances are null and void.

17

Cf. Commonwealth v. Charlestown, 18 Mass. 180, 183
(1820).

18

19 Gann v. Whitstable Free Fishers, 11 H. L. Cas. 192 (1865);
Blundell v. Catterall, 5 B. & Aid. 268 (1821).

20 Commonwealth v. Charlestown, 18 Mass. 180, 186 (1820).
J. Angell, Tide Waters 85 (2d ed. 1847); H. Famham, 1
Waters and Water Rights 195 (1904).

21

on Weston v. Sampson, 62 Mass. 347, 352-3 (1851); Common-
wealth v. Alger, 61 Mass. 53, 83 (1851).



HOUSE - No. 49321971] 93

See generally 39 Halsbury’s Laws of England 557 (3d ed.
1962) 2 H. Farnham, Waters and Water Rights § 368 et seq.
(1904). And see Commissioner’s report in Leconfield v.
Lonsdale, L.R. 5 C.P. 657, 658-62 (1870).

23.

See Commonwealth v. Alger, 61 Mass. 53, 83 (1851) and
English cases cited therein.

23a

See cases cited note 22 supra and Baltimore v. McKim, 3
Bland 445, 453, 461 (Md. 1831) and State v. Knowles-
Lombard Co., 122 Conn. 263 (1937). For a comprehensive
discussion of the point with regard to English and American
law see Illinois Central R. Co. v. Illinois, 146 U.S. 387,
452-3 (1892).

24.

Storer v. Freeman, 6 Mass. 435, 437 (1810); Commonwealth
v. Alger, 61 Mass. 53, 80 (1851).

25.

Dane’s Abridgement 694 (1823).26.
Commonwealth v. Alger, 61 Mass. 53, 76 (1851).27.
Codman v. Winslow, 10 Mass. 146 (1813); Barker v. Bates,
30 Mass. 255, 258 (1832).

28.

Shively v. Bowlby, 152 U.S. 1, 48-9 (1893)
Dane’s Abridgement 694 (1823).

29.
30.
31. See, e.g., Commonwealth v. Charlestown, 18 Mass. 180, 183

(1822).
32. Austin v. Carter, 1 Mass. 231 (1804); Storer v. Freeman, 6

Mass. 435 (1810).
33. See discussion in Dane, note 30 supra at 696-7 of Common-

wealth v. Pierce (1790) and Commonwealth v. Crowinshield
(1796).

34. Austin v. Carter, 1 Mass. 231 (1804); Commonwealth v
Alger, 61 Mass. 53, 71-2 (1851).

35. Austin v. Carter, 1 Mass. 231, 233 (1804).
1 Mass. 231 (1804).36.

37. Dane’s Abridgement 700 (1823).
38. See, e.g., Commonwealth v. Tewksbury, 52 Mass. 55 (1846)

and Commonwealth v. Alger, 61 Mass. 53 (1851).
39. Austin v. Carter, 1 Mass. 231 (1804).
40. See, e.g., Henry v. Newburyport, 149 Mass. 582, 585

(1889).
41. See, H. Farnham, 1 Waters and Water Rights 197 (1904) for



HOUSE - No. 4932 [Jan94

the proposition that acquiescence of the Crown is required
in England for one who would fill tidelands.
Report of the Commissioners for the Survey of Boston
Harbor, Senate Document No. 47, p. 24 (1837).

42.

House of Representatives Document No. 63, p. 4 (1837).
61 Mass. 53 (1851).

43.
44.

61 Mass, at 95.
61 Mass, at 94-5.
6 1 Mass, at 95.
61 Mass, at 83.

45.
46.
47.
48.

See, e.g. , reports cited in notes 3, 42 and 43. See also
Senate Document No. 119 (1850) (committee report of the
Joint Committee on Mercantile Affairs and Insurance).
Report of the Commissioners in Relation to the Flats in
Boston Harbor, Senate Document No. 3, p. 34 (1850).
Ibid.

49.

50

51.
Fitchburg R. Co. v. Boston & Maine R.R., 57 Mass. 58
(1849).

52.

53. Sixth Annual Report of the Board of Harbor Commis-
sioners, House of Representatives Document No. 56, p. 73
(1872).

54. Commissioner of Public Works v. Cities Service Oil Co., 308
Mass. 349 (1941).
The definitions of the term “coastal wetlands” in c. 130, §

27A and c. 130, § 105, do not, however, encompass those
lands below low water mark that are not at times uncovered
by tidal ebb and flow.

54a

Commissioner of Natural Resources v. Volpe, 349 Mass. 404
(1965).

55.

56. See, Estuarine Areas, Hearings Before the Subcommittee on
Fisheries and Wildlife Conservation of the House Committee
on Merchant Marine and Fisheries 33 (1967).
Zabel v. Tabb, F.2d (sth Cir. 1970), reversing 196
F.Supp. 764 (M.D. Fla. 1969).

57.

Zabel v. Pinellas County Water & Navigation Control Au-
thority, 171 So. 2d 376 (1965).

58.

255 N.E. 2d 347 (Mass. 1970)
Id. at 349.

59.
60



HOUSE - No. 49321971] 95

Id. at 352. Compare, Commissioner of Natural Resources v.
Volpe, 349 Mass. 404 (1965).

61.

S. Ells, Open Space and Recreation Program for Metro-
politan Boston 33 (1969).

62

The discussion by Ells appears at 27-38.
255 N.E. 3d 347, 352 (Mass. 1970).
Boston v. Richardson, 105 Mass. 351 (1870).
Butler v. Attorney General, 195 Mass. 79 (1907)
Id. at 83.

63.
64.
65.
66.
67

For example, the reserved right of fishery in Massachusetts
has always been subject to legislative control for the benefit
of the public as a whole. Vinton v. Welsh, 26 Mass. 87
(1829); Dunham v. Lamphere, 69 Mass. 268 (1855).

68.

69 Austin v. Carter, 1 Mass. 231 (1804).
70 Butler v. Attorney General, 195 Mass. 79, 83 (1907).

Austin v. Carter, 1 Mass. 231, 232 (1804).71.
10 See cases cited in notes 33 and 38 supra.
73 See, e.g., Austin v. Carter, 1 Mass. 231, 232 (1804) and

Commonwealth v. Alger, 61 Mass. 53, 74, 78 (1851).
See Dane’s Abridgement 696-7 (1823) for discussion of very
early cases establishing this principle. See also the discussion
of the point in Commonwealth v. Alger, 61 Mass. 53, 78,
84-5 (1851).

74.

75. Commonwealth v. Alger, 61 Mass. 53 (1851).
Some support for this rationale for the right to inclose may
be found in Locke v. Motley, 68 Mass. 265 (1854). See also
Blundell v. Catterall, 5 B. & Aid. R. 268; S.C. 7 Eng. C.
Law R. 91. But no known authority has comprehensively
considered the nature and reason for the alleged right to
inclose though it should be additionally noted here that
some forms of wharfing did involve the making of an in-
closure as well.

76.

77 See, e.g., Tapsell v. Crosskey, 7 Mees & W. 441; Kimball v.
Carter, 95 Va. 77 (1897); Taylor v. Welbey, 36 Wis. 42
(1874); Dudley v. McKenzie, 54 Vt. 685 (1882).

78 See, e.g., Austin v. Carter, 1 Mass. 231 (1804)
79. Acts 1796, c. Sec also, J. Sullivan, Land Titles 297-8

(1801).



HOUSE - No. 4932 [Jan96

80 M. Frankel, Law of Seashore, Waters and Watercourses
(1969); J. Whittlesey, Law of the Seashore, Tidewaters and
Great Ponds in Massachusetts and Maine (1932); H. Coulson,
The Law Relating to Waters (1880); J. Angell, Tide Waters
(1847); J. Gould, The Law of Waters (2d ed. 1883); R,
Clark, ed., I & II Waters and Water Rights (1967); H.
Farnham, 1 Waters and Water Rights (1904).
Austin v. Carter, 1 Mass. 231 (1804); Stover v. Freeman, 6
Mass. 435 (1810); Ingraham v. Wilkinson, 21 Mass. 268
(1827); Kean v. Stetson, 22 Mass. 492 (1828); Rust v.
Boston Mill Corp., 23 Mass. 158 (1829); Gray v. Bartlett, 37
Mass. 186 (1838); Green v. Chelsea, 41 Mass. 71 (1840);
Drake v. Curtis, 55 Mass. 395 (1848); Sparhawk v. Bullard,
42 Mass. 95 (1840); Burnham v. Lakeman, 73 Mass. 437
(1856); Barker, v. Bates, 30 Mass. 255 (1832); Commercial
Wharf Co. v. Winson, 146 Mass. 559 (1888); Breed v. Lynn,
126 Mass. 367 (1879); Crocker v. Champlin, 202 Mass. 437

(1909); Butler v. Atty. General, 195 Mass. 79 (1907); Locke
v. Motley, 68 Mass. 265 (1854); Doane v. Broad Street
Association, 6 Mass. 334 (1810); Commonwealth v. City of
Roxbury, 75 Mass. 451 (1857); Commonwealth v. Alger, 61
Mass. 53 (1851); Tilton v. City of Haverhill, 311 Mass. 572
(1942); Haskell v. City of New Bedford, 108 Mass. 208
(1871).

81

Boston and Roxbury Mill v. Newman, 29 Mass. 467 (1831);
Atty. Gen v. Old Colony and Newport R.R. Co., 94 Mass.
404 (1866); Walker v. Boston and Maine R.R., 57 Mass. 1
(1849); Fitchburg R.R. Comp. v. Boston and Maine R.R.,
57 Mass. 58 (1849); Boston v. Richardson, 105 Mass. 351
(1870); Boston and Hingham Steamboat Co. v. Munson, 117
Mass. 34 (1875); Old Colony St. Railway v. Phillips, 207
Mass. 174 (1911); Marblehead v. County Commissioners of
Essex, 71 Mass. 451 (1855); Essex Company v. County
Commissioners of Essex, 73 Mass. 451 (1856); Charlestown
v. County Commissioners of Middlesex, 44 Mass. 202
(1841); Richardson v. City of Boston, 60 U.S. 263 (1856)
65 U.S. 188 (1860).

82

Wheeler v. Stone, 55 Mass. 313 (1848); Atty. General v.
Boston Wharf Co., 78 Mass. 553 (1859); Hershaw v.

83



1971] HOUSE - No. 4932 97

Hunting, 67 Mass. 203 (1854); Harvard v. Stearns, 81 Mass.
1 (1860); Wonson v. Wonson, 96 Mass. 71 (1867); Common-
wealth v. Boston and Maine R.R., 57 Mass. 25 (1849);
Davidson v. Boston and Maine R.R., 57 Mass. 91 (1849);
Home for Aged Women v. Commonwealth, 202 Mass. 422
(1909); Jubilee Yacht Club v. Gulf Refining Co., 245 Mass.
60 (1923); Atty. General v. City of Cambridge, 119 Mass.
518 (1876); Treasurer and Receiver General v. Revere Sugar
Refining, 247 Mass. 483 (1924); Brightman v. Fairhaven, 73
Mass. 271 (1856); Hamlin v. Pairpont Manufacturing Co.,
141 Mass. 51 (1886); Joly v. City of Salem, 276 Mass. 296

(1931); Scully v. Commonwealth, 188 Mass. 178 (1902);
Michaelson v. Silver Beach Improvement Association, Inc.,
342 Mass. 251 (1961); Commissioner of Natural Resources
v. S. Volpe Co., 349 Mass. 104 (1965).

84 Henry v. Newburyport, 149 Mass. 582 (1889); Atty. General
v. Boston Wharf Co., 78 Mass. 553 (1859); Baker v. Boston,
29 Mass. 183 (1830); Commonwealth v. Alger, 61 Mass. 53
(1851); Bradford v. McQuesten, 182 Mass. 80 (1902); Com-
monwealth v. Boston Terminal Company, 185 Mass. 281
(1904).

85 Maloney, Plager and Baldwin, Water Law and Administration
122 (1968).

86 H. Farnham, 1 Waters and Water Rights 197 (1904).
Commonwealth v. Charlestown, 18 Mass. 180, 183 (1822);
Commonwealth v. Alger, 61 Mass. 53, 78 (1851).
Perry v. Wilson, 7 Mass. 393 (1811); Opinion of the Jus-
tices, 204 Mass. 607 (1910); Opinion of the Justices, 297
Mass. 567 (1937).

87

88

89. Salisbury Land Improvement Co. v. Commonwealth, 215
Mass. 371 (1913).

90. See, e.g., Beekman v. Saratoga & S.R. Co., 3 Paige 45, 73
(N.Y. Chancery 1831). But it is more accurate to confine
the term to describing the power to take property for a
public purpose and to use the term “public domain” to
describe the property held by the sovereign.

91. While Parliament may make a grant which by its terms will
defeat the exercise of public rights, such rights are prima



HOUSE - No. 4932 [Jan.98

facie paramount and are extinguished only where their ex-
ercise would be inconsistent with the terms of the grant.
See, e.g., Williams v. Wilcox, 8 Ad. & El. 314 and J. Angell,
Tide Waters 432 (2d ed. 1847).

92 Blundell v. Catterall, 5 B. & Aid. R. 268; S.C. 7 Eng. C.
Law R. 91. See also J. Angell, Tide Waters 19, 26 (2d ed.
1847).

93 See note 24 supra.
94 See, e.g., Illinois Central R. Co. v. Illinois, 146 U.S. 387

452-3 (1892); Martin v. Waddell’s Lessee, 41 (16 Pet.) 367
412-13 (1842).

95 See, e.g., Commonwealth v. Alger, 61 Mass. 53, 83 (1851);
Commonwealth v. Roxbury, 75 Mass. 451, 483-4 (18-57);
Home for Aged Women v. Commonwealth, 202 Mass. 422,
426, 434-5 (1909).
See, e.g., discussion in Codman v. Crocker, 203 Mass. 146,
149, 151-2 (1909).

96

97 For cases and authority supporting this paragraph in general,
see Part 111 supra and authorities cited therein.
See Report of the Commissioners in Relation to the Flats in
Boston Harbor, pp. 11-12, Senate Document No. 3 (1850).
But this notion was strongly disputed by the legislative
committee to which the report was referred. Report of the
Joint Committee on Mercantile Affairs and Insurance pp.
1-4, Senate Document No. 119 (1850). See also, 6th Annual
Report of the Board of Harbor Commissioners, pp. 21-22,
House Document No. 56 (1872).

98

99 See, e.g., Williams v. Wilcox, 8 Ad. & El. 314 and see
generally J. Gould 43, 47, 164 (1883). See also J. Angell,
Tide Waters 23-8 (2d ed. 1847).

100. See cases cited note 89 supra.
See cases cited note 90 supra.101.

102. Moore v. Sanford, 151 Mass. 285 (1890)
See generally Report of the Commissioners Appointed
Under the Resolves Concerning Boston Harbor and Back
Bay, House Document No. 106 (1850).

103.

Address of Richard K. Hale, President of the Boston Society
of Civil Engineers reprinted in Journal of the Boston Society
of Civil Engineers, v. XIII, pp. 137-38 (1926).

104



HOUSE - No. 49321971] 99

Higginson v. Treasurer and School House Commissioners of
Boston, 212 Mass. 583, 591 (1912).

105.

Inhabitants of Marblehead v. Essex County, 71 Mass. 451
(1855).

106.

Quincy v. Boston, 148 Mass. 389 (1889).107
Sacco v. Department of Public Works, 352 Mass. 670
(1967).

108.

Gould v. Greylock Reservation Commission, 350 Mass. 410
(1966).

109.

Robbins v. Department of Public Works, 355 Mass. 328
(1969).

110.

Codman v. Crocker, 203 Mass. 146, 153 (1909).11l
Id. See also Gould v. Greylock Reservation Commission, 350
Mass. 410 (1966).

112.

See cases cited note 96 supra.113
Id.114.
Codman v. Crocker, 203 Mass. 146, 153 (1909).115.
Old Colony Railroad Co. v. Framingham Water Co., 153
Mass. 561 (1891). See also Boston v. Brookline, 156 Mass.
172 (1892).

116.

117. Robbins v. Department of Public Works, 355 Mass. 328, 331
(1969).

118 349 Mass. 404 (1965).
349 Mass, at 112.119

120 61 Mass. 53, 94-95 (1851)
52 Mass. 55 (1846).121

122. See, e.g., Commonwealth v. Alger, 61 Mass. 53 (1851);
Commonwealth v. Tewksbury, 52 Mass. 55 (1846). See also
Commissioner of Natural Resources v. Volpe, 349 Mass.
104, 110-11 (1965) wherein the court’s focus was on the
denial of all practical uses rather than any particular use.

123 Commonwealth v. Alger, 61 Mass. 53, 84-5 (1851).
Davidson v. Boston & Maine R.R., 57 Mass. 91, 105-6
(1849); Henry v. Newburyport, 149 Mass. 582, 585 (1889).
Id.

124

125
126 Home for Aged Women v. Commonwealth, 202 Mass. 422

(1909). See also. Breed v. Lynn, 126 Mass. 367 (1879).
Maine v. Johnson, Me. , 265 A.2d 711 (1970). See127.
also Sibson v. State, N.H. , 259 A.2d 397 (1969)



HOUSE - No. 4932 |Jan.100

and Pic-N-Pay, Inc. v. State, N.H. , 259 A.2d 659
(1969).

128. See cases cited note 88 supra
129. Environmental Quality, The First Annual Report of the

Council on Environmental Quality, p. 176 (1970).
Our Nation and the Sea, Report of the Commission on
Marine Science, Engineering and Resources pp. 52-53
(1969).

130,

Zabel v. Tabb, F.2d (sth Cir. 1970), reversing 296
F.Supp. 764 (M.D. Fla. 1969).

131.

Fitchburg R. Co. v. Boston & Maine R.R., 57 Mass. 58
(1849).

133.

M.G.L.A. ch. 91, s. 42.134.
135. Commissioner of Public Works v. Cities Service Oil Co., 308

Mass. 349 (1941).
136. See, e.g., M. Heath, Estuarine Conservation Legislation in

the States, 5 Land and Water Law Rev. 351, 356-7, 368
(1970).

137. M.G.L.A. ch. 130, § 27A, the dredge and fill statute,
pertains to such activities in “any bank, flat, marsh, meadow
or swamp bordering on coastal waters.” M.G.L.A. ch. 130,
§ 105 appears to be somewhat broader in its definition of
“coastal wetlands,” but neither statute really comprehends
land below low water except perhaps for unusual cases
arising under § 105.

138. Our Nation and the Sea, Report of the Commission on
Marine Science, Engineering and Resources, ch. 3 (1969).
The California plan is presently limited to the San Francisco
Bay Area, CALIF. GOVT. CODE § 7.2 (1966) though
comprehensive state legislation is currently being considered.
Assembly Bill No. 730 (1970). For other state statutes see
N.C. GEN SEAT. § 113-229 (1969) and TEX. REV. STAT.
Art. 5415 f (1969), the latter of which declares a mora-
torium on the sale or lease of state submerged lands pending
completion of a comprehensive estuarine resource study by
the Interagency Natural Resources Council pursuant to a
1969 resolution of the Texas Legislature.

139.



HOUSE-No. 49321971] 101

See generally, National Estuary Study, supra note 1, v. 7,
pp. 8-19 with respect to the status of state estuarine re-
source planning and agency coordination. Washington had
before its legislature a bill to establish a coastal zone
planning and management program in 1969 but it failed to
pass. The Oceanographic Commission of Washington is
presently working on new legislation.

140.

H. Henry et. al, Maine Law Affecting Marine Resources
(1969).

141.

Our Nation and the Sea, supra note 138 at 49.142





[November 1971.) HOUSE - No. 4932 1

MINORITY REPORT

Submitted by

Representative John J. Finnegan

of the

Special Commission on Tideland Licenses

November 1971





HOUSE - No. 49321971.] 3

As a member of the Special Commission on tideland licenses, I
submit this minority report.

I commend the Commission and its staff for the excellent report it
has compiled entitled “A STUDY OF THE LAW PERTAINING TO
THE TIDELANDS OF MASSACHUSETTS.”

The report is very well done.
The recommendations of the commission to my way of thinking

leave a great deal to be desired.
APPENDIX B in so far as it goes is alright assuming that such

recodification will take place. Frankly, I would prefer to see the
recodification done by special counsel answerable directly to the
commission. This way the lines of responsibility between the
commission and those changed with recodifying the tideland laws
would be much clearer than under the recommendation of Appen-
dix B.

At this point the recommendations of the Commission cease.
Speaking as one member of the Commission, I would have gone
much further in my recommendation and do so now.

RECOMMENDATION 1. That a public hearing be mandatory.
Hearing on revocable license to fill must be held in a suitable meeting
place in the municipality where fill would take place with written
notice certified mail, return receipt requested to all abutters and
all elected officials state and municipal representing any part of said
municipality at least 21 days in advance of said hearing, and notice
of said hearing its place, date, time, purpose etc. must be published
in a newspaper of general circulation once each week for three weeks
prior to the hearing with the last publication at least 5 days prior to
the hearing date.

RECOMMENDATION 2. That there be a moratorium on revo-
cable licenses to fill while the laws are being recodified and until they
are enacted.

Although only the legislature has the right to grant a so called
“irrevocable license” (the legality of which would be the subject of a
Special Commission itself) the real damage is done to our waterways
when a recipient of a “revocable license” begins to fill Once fill is
placed in our waterways it is almost impossible, if not impossible, to
undo the damage done thereby whether or not the fill is
subsequently removed.

To the Honorable Senate and House ofRepresentatives:
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Many licensees (of revocable licenses) never seek an irrevocable
license from the legislature, being content with what they have. So
even though the legislature drastically cut back on the number of
“irrevocable” licenses granted, the damage to our environment
continues by means of “revocable” licenses.

I propose that this damage, this filling, cease at least until such
time as the tideland laws are recodified and enacted, hopefully,
giving the public far greater protection of their domain than they
now receive.

RECOMMENDATION 3. In this same regard it must be pointed
out that the keeping of the transactions, statements (etc.) of the
hearings prerequisite to the granting of a revocable license is
haphazard indeed. Individuals have attended and have spoken at such
hearings only to find no record of same when examining the file on
the application.

To avoid that kind of thing and to protect the public’s right to
know and so that nothing surrounding a hearing on a petition to
grant a revocable license to fill is left to conjecture, innuendo, or
misunderstanding, I propose that a verbatim stenographic record be
kept of the public hearings and that said record be kept of the public
hearings and that said record be a matter of public record and
available to the public during business hours for examination or
making copies thereof. The cost of the stenographic record is to be
borne by the dpplicant for the license to fill.

RECOMMENDATION 4. Greatest citizen complaint no notifi-
cation. Their environment is being changed without so much as a by
or leave from their government. They are in effect, given no
opportunity to make their voices and their feelings heard. To them it
appears that ho one cares. It would seem that any department with
such power would be more certain that public opinion was heard,
considered, and satisfied before exercising said power. For that
reason, I recommend that a public hearing on an application to fill
tidelands be mandatory.

JOHN J. FINNEGAN
Member of the Commission
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