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(House, No. 6153 of 1970)

Ordered , That the Legislative Research Council make a study
and investigation relative to popular constitutional conventions
held in other states in recent years, with a view to determining
what factors caused some of these conventions to be successful
while others failed; that said study and investigation compare the
experience and practices of said conventions with the experience
and practices of the Massachusetts popular constitutional con-
vention of 1917-19; that said study and investigation consider the
subject matter of chapter 772 of the acts of 1968 proposing such a
convention for Massachusetts; and that said Council file its statis-
tical and factual report hereunder with the Clerk of the House of
Representatives not later than the last Wednesday of February,
nineteen hundred and seventy-one.

Adopted.
By the House of Representatives, August 19, 1970
By the Senate, in concurrence, August 19, 1970
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To the Honorable Senate and House of Representatives:

GENTLEMEN: The Legislative Research Council submits here-
with a report relative to the recent experiences of the other states
in respect to popular constitutional conventions as a means of
constitutional reform and other related matters. This report was
required by House, No. 6153 which was adopted by both branches
of the General Court in 1970.

The Legislative Research Bureau is limited by statute “to statisti-
cal research and fact-finding”. This report therefore contains
factual information only, without recommendations or legislative
proposals. It does not necessarily reflect the opinions of the under-
signed members of the Council.

Respectfully submitted,

Sen. JOSEPH D. WARD of Worcester, Chairman
Rep. JOSEPH B. WALSH of Boston, Vice Chairman
Sen. ANDREA F. NUCIFORO of Berkshire
Sen. JOHN F. PARKER of Bristol
Sen. FRED I. LAMSON of Middlesex
Rep. CHARLES F. FLAHERTY, JR., of Cambridge
Rep. SIDNEY Q. CURTISS of Sheffield
Rep. HARRISON CHADWICK of Winchester
Rep. J. HILARY ROCKETT of Marblehead

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL
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To the Members of the Legislative Research Council :

GENTLEMEN: House, No. 6153 of 1970 directed the Legisla-
tive Research Council to make an investigation and study of the
experiences of other states which recently held popular constitu-
tional conventions, and other related matters.

The Legislative Research Bureau herewith submits such a report.
Its scope and content are governed by statutory provisions which
limit the Bureau to factual reports without recommendations.

The preparation of this report was the primary responsibility of
James E. Ritzo, who has been retained as a temporary consultant
by the Bureau.

Respectfully submitted

DANIEL M. O’SULLIVAN
Director, Legislative Research Bureau.

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL
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This report is based on House, No. 6153 of 1970 which directed
the Legislative Research Council to study and report on the use of
the popular convention as a possible constitutional revision tech-
nique. Encompassed in this discussion is a brief history of the
origin and nature of the constitution as a governing document, and
the various methods by which it is revised.

Past and present legislative proposals are examined as well as
past constitutional conventions held in Massachusetts. The experi-
ences of other states with the convention in recent years is docu-
mented, particularly in respect to those factors which contributed
to the success or failure of these endeavors.

Tire idea of having a written document which would define the
fundamental law and structure of government is deeply rooted in
our Anglo-American heritage. Although England does not have a
single written constitution there are documents such as the Magna
Carta and the Bill of Rights of 1628 and 1689 which set forth the
philosophy of insuring certain, rights to the people while placing
limitations on the government.

Tire American form of the constitution as it is found today in
the United States Constitution and Bill of Rights and in the
various state constitutions evolved from the early colonial charters
which were granted to the settlers by the Crown. The earliest state
constitutions, drafted when the colonies broke with England were
generally brief, concise documents. However, as societies became
more complex and new states were admitted to the Union, the old
constitutions were either amended or revised so that they could
remain relevant. With each additional amendment the documents
became more complex and verbose.

®f)e Commontoealtf) of iflajteadjufiettst

POPULAR CONSTITUTIONAL CONVENTIONS

SUMMARY OF REPORT

The Constitution As a Governing Document



HOUSE No 509719711 9

Present state constitutions currently run in length from less than
10,000 words to more than 200,000 words, and most have more
than 100 amendments. The Massachusetts Constitution of 1780,
the oldest in existence, is among tire briefer of the documents with
a word length of approximately 36,000 words and 94 amendments.

Constitutions are concerned with certain fundamental proposi-
tions. These fundamental propositions, as opposed to legislative
propositions, relate to the general framework of federal, state, or
local government and to the checks and balances of governmental
power. A legislative proposition is concerned with the actual appli-
cation of this power and more appropriately left to statute law. In
determining whether a proposition is to be fundamental or legisla-
tive the main factor to be considered is what is the most effective
and workable classification for the existing governing body.

The Need for Constitutional Change

It is the general consensus among scholars in the field of consti-
tutional revision that the increased interest in constitutional reform
stems from the inability of state constitutions to keep pace with
the technological and sociological changes which have occurred in
recent years. Obsolete and ineffective provisions coupled in many
instances with severe restrictions have hampered state governments
in their response to the burgeoning needs of a complex society.
The preservation of the American federal system, the growth of
intergovernmental relations and legislative apportionment have
influenced the reform movement.

A recent survey reports that within the 1969-1970 period alone
35 states were making a broad review of their basic document.
Constitutional study commissions were active in 20 jurisdictions
while the convention method was under consideration in 13 states.
Advisory groups or special legislative committees served as the
approach in the two remaining states.

A constitution may be changed by informal or formal means.
The informal means occur whenever a judicial body interprets the
meaning or construction of the constitution, while the legislative
amendment process, the Initiative and Referendum, (I & R), the
constitutional commission and the constitutional convention are
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illustrative of the formal methods. For partial or limited revision,
the legislative method or I & R is most commonly used. Total or
substantia! changes are ordinarily brought about by the convention
or commission route.

All of these methods of change are available in Massachusetts,
the most frequently used being the legislative amendment. On four
occasions (in 1779-1780, 1820, 1853, and 1917-1919) the popular
constitutional convention has been utilized with varying degrees of
success. The commission method was used as recently as 1963 but
was unsuccessful.

Constitutional Change by Popular Convention

The first constitutional convention was of grass roots origin and
was held in Massachusetts in 1779-1780. In the 190 years since
that time there have been approximately 220 popular conventions
held in the United States.

The popular constitutional convention as a revision medium is
expressly authorized by 40 state constitutions. While eight states,
including Massachusetts, do not provide for this mechanism in their
basic document, statutes, judicial decisions and Attorney General
opinions have been relied on to support the legality of a conven-
tion. Only two states have no provisions or precedents authorizing
a popular convention (N.J. and N.D.).

In all but 10 states, the passage of a legislative resolution is the
first step in authorizing a convention. Twenty states require valida-
tion by a 2/3 vote, in the remainder a simple majority is sufficient.

The constitutions of 21 jurisdictions expressly require approval
of the electorate on the question. However, in the remaining states
either the enabling legislation or standard practice supports sub-
mission to the voters

Recent Constitutional Conventions
Illinois. The unlimited popular constitutional convention held in

Illinois in 1969-1970 was supported by an appropriation of 52.88
million and consisted of 116 delegates elected on a nonpartisan
ballot. The convention lasted approximately ten months with the

Convention Call Provisions
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end result being the submission of a new Constitution and four
separate controversial proposals to the voters in a special election.
The new constitution was ratified by the voters. Its more signifi-
cant provisions include (I) strengthening the Executive and Legisla-
tive branches; (2) home rule; (3) an expanded Bill of Rights; (4)
protection of the natural environment; and (5) a prohibition
against a graduated personal income tax.

Arkansas. The 1969 Arkansas popular convention, which was
appropriated $605,000 and involved 100 delegates, evolved from a
recommendation made by the Constitutional Revision Study Com-
mission. The contention lasted for approximately six months. The
new Constitution, which was rejected by the voters, provided for
(I) a major governmental reorganization; (21 single-member legisla-
tive districts; and (3) home rule for cities, among other provisions.

New Mexico. A popular convention which lasted three months
was held in New Mexico in 1969. The convention involved the
participation of 70 delegates and $250,000 was appropriated to
cover the expenses. The convention produced a new Constitution
which would have (a) lengthened the term of office for all state
elected officials; (b) increased die power of the Legislature in
terms of setting its own salary, rules, and procedures; and (c)
reorganized the Executive branch into 20 cabinet level depart-
ments. It was rejected at die polls.

Maryland On May 6, 1966 the Maryland General Assembly
passed an act providing for a referendum on the question of calling
a constitutional convention. This call was approved by the voters
and an enabling act was passed authorizing the election of 142
delegates. The convention convened on September 10, 1967 and
adjourned four months later. The end result of the $2,000,000
convention was a document which in effect strengthened the
Governor’s control over the administrative branch, restructured the
judicial branch and made provisions for mandatory home rule. The
new Constitution also contained a section banning all forms of
racial and religious discrimination. This and the provision on metro
government triggered a racial backlash which in combination with
other forces caused a rejection of the document.

Rhode Island. The 100-member constitutional convention which
convened in 1964 in Rhode Island did not adjourn until 1969. The
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principal features of the rejected document were: (a) General
Assembly power to set members’ salaries; (b) removal of a ban on
lotteries; (c) broader home rule powers; and (d) constitutional
tenure for the judiciary.

Hawaii. In 1966 the voters of Hawaii found themselves in a
position where they had to reapportion in order to satisfy recent
Supreme Court orders and chose the convention method to revise
their constitution. The convention was composed of 82 delegates.
Twenty-three proposals were submitted to the electorate, all but
one (18-year-old vote) were adopted.

Pennsylvania. A convention limited in scope to consideration of
apportionment, the judiciary, local government, and taxation was
held in Pennsylvania in 1967-1968. The Legislature appropriated
approximately 51.5 million and stipulated that 163 delegates were
to participate. The convention produced five proposed amendments
which were approved by the voters.

Pennsylvania’s experience with the legislative amendment process
and the limited convention is illustrative of the success which can
be achieved when the revision means are tailored to the specific
needs and traditions of a particular state.

New York. Faced with reapportionment problems, the Legisla-
ture submitted the question of a constitutional convention to the
electorate in November, 1965. It was narrowly approved.

In 1967, 186 delegates who had been elected on a partisan
ballot assembled in Albany to conduct their deliberations. They
proposed a new Constitution which, among other terms, vested
power in the Governor to reorganize the Executive Department
subject to legislative approval; provided for state assumption of the
costs of both welfare and the judicial system; and repealed the
Blaine Amendment which barred aid to religious-operated schools.

The document was overwhelmingly rejected by the voters. Criti-
cism centered on the Blaine Amendment and the fear of increased
taxes resulting from the new fiscal provisions.

The cost of the convention was estimated at $l4 million, due
chiefly to the $15,000 stipend and $3,000 expense allowance
authorized for each delegate.

Connecticut. The constitutional convention of 1965 was called,
without a referendum by the people, by the State Legislature in
response to pressure from a Federal District Court concerning
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reapportionment. The Legislature appropriated $500,000 to cover
the cost of the convention and provided for the election of 84
delegates.

The convention approved proposals relative to methods of re-
apportionment, constitutional revision, structuring of the Executive
and Judicial branches, voting procedures and the Bill of Rights. All
were approved by the voters.

Michigan. The adoption of a gateway amendment in Michigan in
1960 opened the way for the constitutional convention in 1961
and 1962. The convention had 144 delegates, was appropriated S2
million, and lasted approximately 7-1/2 months.

The end result of the convention was a new document which
was ratified by a narrow margin and which (1) changed the
legislative apportionment formula; (2) authorized county home
rule; (3) guaranteed both equal protection of the laws and civil
rights; and (4) made appointive some offices which were previously
elective.

Tennessee. The 1968 Tennessee General Assembly placed on the
November 1968 ballot a proposal which called for a limited con-
vention to consider five proposals. The voters elected to consider
only one of these proposals, i.e., the classification of property for
tax purposes. In November of 1970, 99 delegates were elected and
the limited convention is to convene August 2, 1971.

Legislators as Delegates
Ideally, the delegates to a constitutional convention should be

chosen from the widest possible selection and this process should
result in a selection of those who are most competent to revise the
fundamental law. There are those who would exclude state legis-
lators from becoming convention delegates on the grounds that it
would be inappropriate to allow legislators to judge their own past
performance and interests by participating in the convention. In
their view, nonlegislator delegates would be less prone to deals for
personal political advantage and partisan acceptance.

The advocates of legislative participation believe the inclusion of
such delegates would provide a wealth of informative ideas and
experience which would benefit the assembly.

Constructive legislator participation helped the convention cause
in Hawaii and Connecticut while questionable conduct on the part
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of legislator delegates hampered efforts in Rhode Island and New
York.

Both proponents and opponents of legislative participation agree
that the ultimate success of the convention will depend on the
quality and character of the delegates who are elected.

Convention vs. Commission

Constitutional conventions, even with the difficulty most states
experience in activating them and with the failures they have most
often suffered, still remain the classic means of achieving total
constitutional reform and most nearly meet the philosophical
principles on which our constitutional government was founded.

Tire constitutional commission, historically, has appeared as a
substitute for the convention method, often because conventions
are difficult to convene, and are more costly and more complicated
to administer.

In many respects the convention is superior to the commission.
Tire convention provides an organizational procedure for concen-
trated, total revision and assures a direct route from the reform
agency to the voters’ ballot. The convention when organized can
often accomplish its goals in a comparatively shorter period of
time than the commission since the latter must report to the
Legislature and have its recommendations approved or modified.
The convention offers a more conducive atmosphere for public
participation because of its independent nature and because its
delegates are usually elected by the public to whom it is solely
responsible. Commission members, on the other hand, are ap-
pointed and are often not answerable to the public.

Commissions are more advantageous than conventions in that
their work can often be begun in the time it takes to organize and
get a convention underway. They are decidedly less costly provided
that they accomplish the same amount of work as a convention in
a shorter period of time. The commission's greatest asset is that it
can make concrete suggestions for later use as a basis for revision.

Massachusetts Developments

The present Massachusetts Constitution, with the subsequent
Past Massachusetts Conventions
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addition of 94 amendments, was the result of the Constitutional
Convention of 1779-1780. This document was originally drafted by
John Adams and was based upon principles which were enunciated
in the Declaration of Independence.

The Massachusetts Constitution was approved by the 293 dele-
gates to the convention and was later ratified by a majority of the
voters. There was a provision in the document wh.ch specified that
a second popular convention should be held in 1795; however this
call was later rejected.

It was not until 1820, when Congress passed the “Missouri
Compromise” and the territory of Maine left Massachusetts and
joined the Union as a “free state”, that constitutional reformers
had enough support to persuade the Senate to ascertain the will of
the people relative to the calling of another constitutional conven-
tion. They argued that since Massachusetts had lost one-fourth of
its inhabitants, three-fourths of its land area, and nine of its
Senators, there was a breach of tire old constitution and a neces-
sity for revision.

The 1820 Convention was composed of 490 delegates, lasted six
months and eventually submitted 14 proposals to the electorate for
ratification. Of these 14 proposals, nine were accepted and became
the first nine Amendments to the Constitution.

The third popular constitutional convention was held in 1853
and attempted a complete revision of the Constitution. The main
reason for the calling of this convention was dissatisfaction with
the method of electing representatives to the General Court
Governor Boutwell recommended that the Legislature issue a call
which would lead to a convention and a more “equal and just
system of representation’ This call was issued and was approved
b> the voters. A convention was assembled consisting of 422
delegates and lasted for 72 days. The only achievement of this
convention was to rewrite the Constitution, which, when submitted
to the voters, was rejected

The fourth and only other popular constitutional convention in
Massachusetts was held from 1917 to 1919 The convention call
was issued by the Governor and 320 delegates were elected. During
the three years in which it met the convention considered some
220 proposals and ultimately approved 22 including the Initiative
and Referendum proposal which later became Article XLVIII of
th» Amendments to die ( onshtutioii
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Various estimates relative to the cost of this convention have
been made. Some sources put the cost in the vicinity of
$2,000,000.

The Convention also produced a “rearranged” constitution
which the Supreme Judicial Court ruled was only a digest of the
original Constitution and that the latter was still the governing
document of the Commonwealth.

Current Activity
Senate, No. 675 of 1971, which is identical to Chapter 111 of

the Acts of 1968 except for the time limitations, proposes that the
question of holding a constitutional convention be placed on the
1972 state election ballot. This convention, if the question is

answered in the affirmative, would be limited to such matters as
the Executive Branch; the General Court; the Executive Council;
and the government of cities, towns and counties, and their rela-
tionship to each other and to the government of the common-
wealth. The 150 delegates would be selected in the following
manner; 20 from the Legislature, 10 elected at large, and the
remaining 120 from the 40 Senatorial districts. Each delegate
would receive a salary of $1,000.00 plus expenses for the 120
calendar days of the convention.

Unlike Senate, No. 675 which was introduced through the legis-
lative petition procedure. Chapter 772 of the Acts of 1968 began
as an initiative petition and was to be placed on the 1970 ballot,
without ever being considered by the Legislature, imder the pro-
cedure as set forth in Article XLVIII of tire Amendments of the
Constitution. The question was not placed on the 1970 ballot
because the Supreme Judicial Court in Cohen v. Attorney General
(1970 Adv. Sh. 867) ruled that the initiative petition was not a
proper vehicle for the calling of a popular convention, rather that
the call must come from the Legislature.

Several other proposals which provide for a popular constitu-
tional convention with consideration restricted to various subjects
are awaiting action in the current session (Senate, Nos. 677 and
685 and House, No. 409).
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Origin and Scope of Study

Origin of Study
House Order, No. 6153 of 1970, reprinted on the inside front

cover of this report, directs the Legislative Research Council to
study and report on the use of the popular constitutional conven-
tion as a method of constitutional revision, with a view toward
determining what factors caused some conventions in other states
to be successful while other conventions have failed in their
attempt to bring about constitutional revision.

In addition, the order specifically requests a comparison of those
constitutional conventions held recently in other states with the
Massachusetts constitutional convention of 1917-1919.

This order was filed by Representative Joseph B. Walsh of
Boston, the Vice-Chairman of the Legislative Research Council. It
was adopted by both the House of Representatives and the Senate
on the same date, August 19, 1970.

Scope of Study
This report discusses the use of the popular constitutional con-

vention as a means of revising the State Constitution and the
relative effectiveness thereof.

Encompassed in this discussion is a consideration of the develop-
ment of, and the general principles, on which the written constitu-
tion as a basic governing document is based. Also considered are
the reasons for, and the methods by which a state constitution
may be revised, with particular emphasis being placed on the use
of popular constitutional convention as a means toward this end.
Recent constitutional conventions in other states are analyzed with
a view toward their physical structure, scope of agenda, and rela-
tive effectiveness.

tEf)e Commontoealtf) of JHagSadjusctte

POPULAR CONSTITUTIONAL CONVENTIONS

CHAPTER I
INTRODUCTION
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In general then, this recess assignment is concerned with the
revision of the state constitution, and in particular, with the
revision of this document by means of the popular constitutional
convention. Of necessity other methods of constitutional revision
are cited for comparison or when such information will be helpful
to the reader. It is not the purpose of this study nor will any
attempt be made to analyze or evaluate the content of the Massa-
chusetts Constitution, although some reference may be made to
the substance of the document in general terms in the treatment of
the historic development of the Constitution, or in order to differ-
entiate between the various methods of constitutional change.

The first legislative proposal within the past 20 years to call for
a constitutional convention was House, No. 881 of 1953. This
petition was filed by Representative Carter Lee of Quincy and
Robert M. Ford to bring about changes which they felt were
necessary in the administrative features of the state constitution.

House, No. 881 of 1953 called for the ascertainment of the will
of the people relative to the holding of a constitutional convention
which would revise, alter or amend the existing State Constitution.
The petition proposed that 312 nonpartisan delegates be elected,
16 of whom were to be chosen at large, 56 from the fourteen
existing congressional districts, and 240 from the state legislative
districts. The petition was heard on February 18, 1953 and on
February 24 the House of Representatives accepted the adverse
report of the Committee on Constitutional Law. The following
year Senate, No. 227, basically the same as House, No. 881, was
considered. In this instance, the General Court again defeated the
me asure.

No other proposals calling for a constitutional convention
appeared until 1957 when Governor Foster Furcolo referred to a
constitutional convention in his Inaugural Address. In his Second
Inaugural Address in 1959 he recommended that the Legislature
call a popular constitutional convention to consider the following
matters:

1. The tax policies and tax structure of the Commonwealth,
including the adoption of a graduated income tax;

Past Legislative Proposals



HOUSE - No. 50971971] 19

2. The reorganization of the Executive Branch of the govern-
ment;

3. The evaluation of the relationships and functions of local
governmental units to the state government;

4. The establishment of a four-year term for constitutional
officers;

5. The advisability of permitting necessary incentives for the
growth and expansion of industry; and

6. The reduction of the voting age to eighteen.
In the same session, Senator William C. Madden of Middlesex

and Representative Charles R. Doyle of Boston filed petitions to
ascertain the will of the people relative to the calling and holding
of a constitutional convention. The three proposals, Senate, No. 1,
Senate, No. 67, and House, No. 1469 were incorporated into
Senate, No. 517 which was referred to the Senate Committee on
Ways and Means. That committee reported “ought not to pass,”
and the omnibus bill was defeated in the Senate on August 6,
1959.

Governor Furcolo again called for a constitutional convention in
his 1960 Address and again this call was rejected by the Legisla-
ture. In the next two years, approximately 20 petitions were filed
by various legislators for a popular constitutional convention, all of
which were rejected.

In 1962, the Special Commission on Revision of the Constitu-
tion was established under the authorization of Chapter 88 of the
Resolves. It reported its findings to the General Court, first in
March 1963 (3/27/63; 107 pp. mimeo. and Appendix), and again
in March 1967. This final report, Senate, No. 1245 of 1967, made
several recommendations, one of which proposed an amendment to
the State Constitution which would provide as follows: 1

1. The General Court shall be empowered to enact a constitu-
tional convention enabling act which will provide for the
procedure for the holding of the convention, unlimited or
limited as to subject matter at the option of the General
Court, after an affirmative vote on the convention question.

2. The question of whether to hold an unlimited popular con-
stitutional convention shall be placed on the ballot in 1974

1 Senate, No. 1245 of 1967, Final Report of the Special Commission on Revision of the
Constitution, pp. 24-25.
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and each twenty years thereafter, unless a convention shall
have been held in the preceding ten years.

3. Specific authority will be set forth for the passage of a
constitutional convention enabling act by the popular initia-
tive or a statute.

The final report of the special commission was submitted to the
Legislature and was subsequently rejected on June 27, 1967.

The 1967 legislative session witnessed approximately a score of
petitions dealing with a popular constitutional convention; all were
turned down by the Legislature. Among these proposals was
Senate, No. 237, filed by Senator John M. Quinlan of Dover.

The last significant proposal resulted in Chapter 772 of the Acts
of 1968, which is reprinted as Appendix A of this report. This
proposal provided that the official ballot in the 1970 biennial state
election contain a question asking the voter whether there shall be
a popular constitutional convention in 1971 to:

(1) Alter, amend or revise the Constitution on the following
subjects, insofar as they relate to the structure of govern-
ment, and no others: the Executive Branch; the General
Court; the Executive Council; the government of cities,
towns and counties and their relationship to each other and
to the state government.

(2) Simplify and rearrange the Constitution.
(3) Provide for methods of amending the Constitution.

The question also stated that the convention should not consider
any proposals which relate to the Declaration of Rights, the con-
stitutional provisions relating to the Judiciary or to any of the
excluded matters as enumerated in Article 48, 11, Section 2.

The proposal set the maximum number of delegates at 150, 20
of whom were to be chosen from among the membership of the
General Court, 10 elected at large, and 3 each elected from the 40
Senatorial districts.

The law also provided that, if the vote on the question was in
the affirmative, the Governor was to then appoint a preparatory
commission of five members to compile data which would aid the
convention in discharging its duties. Each member of tire commis-
sion was to receive a salary of $lO,OOO from the maximum appro-
priation of $200,000 authorized for the commission.
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The initiative .petition from which the resultant statute devel-
oped was begun under the direction of Senator John M. Quinlan
of Dover and was filed with the Attorney General on September 6,
1967. After the latter approved the petition as to form in accor-
dance with applicable constitutional provisions, a signature drive
was undertaken which produced the assent of 62,266 qualified
voters to the petition. Thereafter, it was filed with the Secretary of
State who transmitted it to the General Court. The Legislature
failed to act within the time prescribed by Article 48 of the
Amendments to the Constitution. When 15,457 additional qualified
voters signed the petition, it was placed on the 1968 state ballot,
and was approved by a vote of 885,455 to 619,392. 1

As required by the enacted law, the Secretary of the Common-
wealth was obliged to place the question as to whether there
should be a constitutional convention in 1971 on the 1970 state
election ballot. In February 1970, however, two petitions were
filed in the Massachusetts Supreme Judicial Court by concerned
citizens to restrain the Secretary from proceeding with the ques-
tion at the 1970 state election and to quash the certificate of the
Attorney General as to the proper form of the initiative petition
which proposed the law. Both petitions challenged as unconstitu-
tional the initiative petition which was brought pursuant to Article
48 of the Amendments to the Constitution.

The Supreme Judicial Court, in an opinion written by Justice
Kirk, rejected the defendant’s contention that the constitutional
convention enabling act was a “law” which could be the subject of
an initiative petition, and held that the words “law” and “laws” as
appearing in Article 48 do not include a measure advanced by
means of an initiative petition. 2

Despite the apparent death blow dealt to the 1970 scheduling of
the popular constitutional convention by the Supreme Judicial
Court, the movement to hold such a convention is still very much
alive.

Several legislative petitions have been filed for consideration by
the 1971 Legislature. One such petition, House, No. 409, was filed
by House Majority Whip, Representative Paul Murphy of Boston,

1 Secretary of Stale.,Election Statistics 1968,p. 380.

2 Cohen v. Attorney General, 1970 Adv Sh. 867, 880
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and requests that the question of holding a constitutional conven-
tion be placed on the 1972 biennial state election ballot. This
proposed constitutional convention would be limited to considering
the following subjects:

1. The Executive Branch.
2. The General Court.
3. The Executive Council.
4. The government of cities and towns and counties and

their relationship to each other and to the government of
the Commonwealth.

5. The method of choosing judges so as to provide for the
election of some judges.

6. The mandatory retirement of judges.
7. The graduated income tax.
8. Financial aid to private schools.
9. A specific constitutional limitation of local property taxa-

tion on certain residential property.
10. The establishment of a non-legislative board to fix salaries

of members of the General Court and the Judiciary.
11. The rights of the unborn.

The constitutional convention as envisioned by this proposal
would consist of 150 delegates, 20 of whom are concurrently
members of the General Court. The convention would be limited
to 120 calendar days.

Another petition, Senate, No. 675 of 1971, filed by Senator
John M. Quinlan of Norwood also proposes that the question of
convening a popular constitutional convention be placed on the
1972 state election ballot. Senator Quinlan’s proposal specifies that
the convention be limited to the following areas:

1. The Executive Branch.
2. The General Court.
3. The Executive Council
4. The government of cities and towns and counties and

their relationship to each other and to the government of
the Commonwealth.

5. Revisions, alterations and amendments which rearrange
and simplify the provisions of the Constitution or which
relate to the methods of amending the Constitution of
the Commonwealth.
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Senate, No. 615 sets the number of delegates at 150, 10 of
whom are to be elected from the House of Representatives and 10
from the Senate, with not more than six legislators to be from the
same political party. Ten delegates would be chosen statewide, and
each of the 40 Senatorial districts would elect three delegates. The
compensation of the delegates is limited to $1,000.00 plus ex-
penses for the 120 calendar days of the convention.

Other petitions filed for the 1971 session on this subject include
Senate, No. 677 which is similar to Senate, No. 675, and Senate,
No. 685 which calls for a special election in 1971 to approve a
constitutional convention in 1972 which would be limited to
considering public and private education.

In the recent past the Legislature has authorized two studies
which deal with the question of constitutional revision. The first
report of the Special Commission on Constitutional Revision con-
tained an analysis of the duties before the commission, the need
for constitutional revision in Massachusetts and a survey of recent
proposals for constitutional amendments. It also included the
History of the Constitution of Massachusetts by Samuel Eliot
Morison as revised by Morris M. Goldings, Esq. The commission
concluded its investigation with the release of a 1967 report
containing its recommendations.

In 1966 the Legislative Research Council filed its report titled
Constitutional Revision Procedures (Senate, No. 845). The Council
had been directed by the Legislature to study and report on the
subject matter of two bills (House, Nos. 922 and 2267 of 1965)
which were concerned with constitutional recodification techniques
and procedures. The report dealt with the various methods of
constitutional revision and focused on the use of the commission
approach as a means to effectuate this change.

There have been numerous other studies in recent years con-
ducted by private organizations and by colleges and universities
which deal with the subject of constitutional revision, the most
notable of these being the publications of the National Municipal
League which contain the articles of Director John P. Wheeler, Jr.
and the publications of the Council of State Governments which
contain studies by Dr. Albert L. Sturm of Virginia Polytechnic
Institute.

Related Studies
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Origin of a Written Constitution
Essential to any discussion of constitutional revision procedures

is an understanding of the origin, nature and function of written
constitutions both in relation to the structure of our federal
system and in respect to state and local government.

For the purpose of this report, an adequate definition of the
word “constitution” is found in Opinions of the Justices, 233 Mass
603, 611 (1919):

A written constitution is the fundamental law for a government of a
sovereign state. It is the final statement of the rights, privileges and obligations
of the citizen and the ultimate grant of the powers and the conclusive
definition of the limitation of the departments of state and of public officers.
In its grants of power, the bounds set for their exercise, the duties enforced
and the guarantees established are found the constitutional liberty of the
individual and the foundation for the regulated order and general welfare of
the community.

The idea of a written document which would define the funda-
mental structure of government and which would enumerate the
rights of the people as a limitation of the powers of government
had its origin in Western civilizations.

Although England does not have a written constitution as such,
it does have a few significant documents upon which the idea of a
written constitution is based. These notable documents include the
Magna Carta (1215), the Bill of Rights of 1628, the Habeas Corpus
Act of 1679, and the Bill of Rights of 1689, and are concerned
with the assertion of the rights of the people in relation to their
government. In addition to their governing function, these docu-
ments have in times of crises served as symbols and rallying points
in the defense of freedom.

When the early settlers came to this country, they had in their
possession certain charters granted to them by the Crown which
defined the boundaries of the land to be settled and which dic-
tated the form of government to be instituted. The colonist often
found the charters were inadequate in establishing the standards
for government and thereafter they drafted other written docu-
ments which would guarantee their own liberties as individuals

CHAPTER II
THE CONSTITUTION AS A GOVERNING DOCUMENT
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while retaining their allegiance to the Crown. An excellent example
of this type of self-executed document is the Mayflower Compact
of 1620 which was based upon the correct assumption that men
may by compact among themselves determine just how they
should be governed. This assumption was reinforced by the writ-
ings of Milton, Hume, Locke, Montesquieu and others in which the
theories of natural law and social contract were expounded. The
settlers found that the best way to accomplish these objectives was
by means of a written constitution.

Eventually, the governing documents for the colonies were based
upon the voluntary assertion of the rights of the people to assem-
ble and govern themselves and were constitutions as we know them
today, the culmination being the United States Constitution and
the Bill of Rights.

The task of actually writing the first constitutions was a formi-
dable task in that there was no precedent to follow. Great Britain
did not (and still does not) have a single written document which
outlined her governmental structure. Moreover, the institutions of
an obsolute monarchy and a hereditary nobility were repugnant to
the idealistic settlers. Thus, the colonists were faced with the
problem of applying textual theories based on inadequate charters
to very real and important situations, and often had to rely on
their own resources for a solution, with the end result being the
Declaration of Independence in 1776.

The Federal Constitution
In 1774 the First Continental Congress, composed of delegates

from 12 colonies, met in Philadelphia to discuss the growing
difficulties which they were having with Great Britain. The result
of these meetings was the adoption of what has become known as
the Declaration and Resolves of the First Continental Congress. In
that instrument which was addressed to the King and to the people
of Great Britain there was embodied a statement of rights and
principals which included the right to “life, liberty, and property”;
the right to assemble and consider grievances, and if necessary, to
petition the King as to these grievances. The delegates declared
that the keeping of a standing army in the colonies during time of
peace was “against law” and any government, to be effective, must
follow the theories of the separation of powers and the system of
checks and balances.
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The First Continental Congress adjourned in 1775 after recom-
mending that a second Congress be held in the spring of the
following year. However, before this second meeting took place,
the Battle of Lexington had been fought and Massachusetts had
organized its own government in defiance of the royal governor
and the Crown.

The Second Continental Congress met a few months later and
out of necessity became a de facto government and began to issue
bills of credit and organize an army to help in the defense of
Massachusetts. On July 4, 1776 the convention delegates declared
their independence from Great Britain and began formulating plans
for the drafting of the Articles of Confederation for the new
government.

Two years later, on July 9, 1778, the Articles of Confederation
were submitted to the several states and became operative. It was
in this document that the name “United States of America” was
first used to designate, the collective states. The second article
declared that each state had retained “its sovereignty, freedom, and
independence, and every power, jurisdiction and right which is not
by this Confederation expressly delegated to the United States”.
Congress was given the sole power to enter into treaties and
alliances, to regulate the value of money and to maintain naval and
armed forces.

There were, however, inherent weaknesses in the Articles of
Confederation in that all treaties made by Congress had to be
ratified by the several states and also that Congress did not have
the power to levy taxes or to regulate commerce. It was this last
weakness which brought about a general questioning of the frame-
work of government which stemmed from the Articles of Con-
federation. Virginia and Maryland, in a dispute over navigation on
the Potomac River, called for a general trade convention to con-
sider the question of trade and commerce among the states. This
convention was not representative of the states in that only nine
states sent delegates. As a result, the delegates agreed to hold
another convention in which the defects of the Confederation
system would be explored and hopefully removed.

Congress eventually approved of this convention and gave its
permission for a convention to be held which would “. .

. revise the
Articles of Confederation” and “render the Federal Constitution
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adequate to the exigencies of Government and the preservation of
the Union”. The convention convened on May 25, 1780 and after
several weeks of deliberation a new Constitution emerged.

The new Constitution diminished even further the powers and
sovereignty of the states by delegating exclusive power to the
federal government to regulate (1) interstate and foreign commerce
and (2) patents and copyrights. Delegates to the Constitutional
Convention had envisioned a central government of enumerated
powers. A similar view had been advocated by the authors of The
Federalist. When the first Congress met, a Bill of Rights was drawn
up and submitted to the states for ratification as a series of
amendments to the Constitution. The last of these amendments,
the Tenth, declared that:

The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to the
people.

It was assumed that when this amendment was passed it estab-
lished the limited character of the powers of the federal govern-
ment in relation to the states. With the passage of time this
assumption has not been borne out, since in many areas the federal
government has actively participated to a greater extent in relation
to the states than was originally intended by the framers of the
constitutional amendments. These developments, particularly in
respect to taxation and the exercise of the police power by the
federal government, have been viewed in some quarters as an
usurption of states’ rights.

Several factors have been cited to explain this increased inter-
vention of the federal government. One factor, which is undisput-
able, is that we have at this time very grave problems which
transcend state lines and defy solution, both in complexity and in
financial terms, by the state and local governments. A second and
related factor is that as a result of improved means of transporta-
tion and communication state boundary lines have lost their signi-
ficance. Third, intervention by the federal government has been
defended because it is alleged that the states have failed to respond
to urgent needs. Very often this inaction on the part of the states
is due to inability to act because of the ineffective and outdated
provisions of existing state constitutions. As a result of this in-
action problems which could have been solved if attacked early
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have been perpetuated and ultimately required federal intervention.
The very fact that the federal government is rapidly finding it
necessary to assume a greater role in dealing with the states is
illustrative of the inadequacy of some state constitutions and the
dire need for constitutional reform.

The State Constitution
The Declaration of Independence resulted in the transformation

of the colonies into self-governing commonwealths. To help the
colonies make the transition from governed to governing bodies,
the Second Continental Congress recommended that the states
frame new constitutions. These new documents were drafted by
the existing legislative assemblies or were the result of revolution-
ary conventions, thus making popular participation minimal. For
the most part, these documents were not ratified by the people,
the exceptions being Massachusetts and New Hampshire.

The end result of this constitutional movement was the emer-
gence of a set of various documents which in theory were desir-
able, but which in actuality were somewhat qualified. For each
principle enunciated there seemed to be exceptions in which this
principle would not apply. For the idea of popular government,
there was a Bill of Rights which limited the powers of government.
A commitment to legislative supremacy clashed with the philosoph-
ical underpinning of the separation of powers doctrine. For democ-
racy there were still the restrictions of suffrage and the narrowing
of eligibility to public office and for freedom of religion, the
imposition of religious qualifications for voting and holding of-
fice . 1

These qualifications presented problems and have been one of
the reasons for the necessity of reviewing and revising constitutions
as societies and modes of living changed due in larger measure to
the population movement from rural areas to urban centers.

Selected Characteristics ofState Constitutions
Length of Document. A constitution need not be complex and

lengthy in order that it serve the function for which it was

0 States and Their Local Governments, Alfred A. Knopf, IniFesler, James W
New York, 1967, p. 41
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intended, although many present documents are. Chief Justice
Marshall in his famous opinion in McCulloch v. Maryland, 4 Wheat
316 (1819), outlined what he considered to be essential contents
of a constitution;

A constitution to contain an accurate detail of all the subdivision of which
its great powers will admit, and of all the means by which they may be
carried into execution, would partake of a prolixity of a legal code, and could
never be embraced by the human mind. It was probably never be understood
by the public. Its nature, therefore, requires that only its great outlines should
be marked, its important objects designated, and the minor ingredients which
compose those objects be deduced from the nature of the objects themselves.

As the data in Table 1 indicates, this plea for a simple constitution
has not been needed in many states.

State constitutions run in length from 7,600 words (Vermont)
to 253,800 (Louisiana) and 500,000 words (Georgia) including
local amendments. Massachusetts, until the addition of the most
recent amendments in 1970, had approximately 36,000 words.
Forty jurisdictions, including the Territory of Puerto Rico, have
constitutions which are shorter than the Massachusetts Constitu-
tion.

Constitutional revision and the amendment process have in-
fluenced the length of state constitutions. In some instances, a
briefer document has resulted; in other situations because of drafts-
manship and construction principles in vogue, the resultant docu-
ment has been expanded.

The Constitution of Georgia has been amended 655 times and
the Louisiana Constitution 494 times, with each additional amend-
ment adding to the length of the document. Vermont, with the
shortest Constitution, has adopted only 44 amendments since
1793; New Hampshire’s short Constitution (12,200 words) has

been amended only 60 times over the same period. Massachusetts,
with the oldest state Constitution still in use, has adopted 94
amendments since 1780.

One reason cited for the verbose characteristics of state constitu-
tions is the growth of popular distrust of the legislature. 1 While
this factor is surely significant it is not the only one to be

1 Massachusetts Legislative Research Council, Constitutional Revision Procedures, Sena
N0.845 of 1966, p. 24.
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Table I. General Information on State Constitutions

Number Estimated
of Length Numberof

Stale or Other Consti- (Number of Amendments
Jurisdiction tutions Dates of Adoption Words)1 Proposed Adopted

Alabama 6 1819 ;61 ;65;68;75; 106,000 465 314
190!

Alaska. ..... 1 1956 14,400 66(a) 2(b)
Arizona 1 1911 16,000 126 64
Arkansas 5 1836;61 ;64;68;74 40,170 (c) 53
California .... 2 1849;I87 9 64,000 618 358

Colorado 1 1876 40,190 (c) 70
Connecticut ... I 1818(d) 7,959 (c) 60(e)
Delaware .... 4 1776; 1792; 1831;1897 22,000 (c) 80
Florida 6 1839;61 ;65 ;68 ;85; 21,286 1 1

1968
Georgia 8 1777;89 ;98; 1861 ;65; 500,000(0 859 655

68;77; 1945
Hawaii 1 1950 1 1,882 35 32
Idaho ■. 1 1889 22,280 123 83

Illinois 4 1818; 1848;1870;1970 21,580 2 33 13
Indiana 2 18I6;1851 11,120 42 22
lowa 2 1846;1857 11,200 35 30(g)
Kansas 1 1859 14,500 82 55(h)
Kentucky

....

4 1792; 1799; 1850; 1891 21,500 44 19

Louisiana
....

10 I812;45;S2;6I;64;68; 255,450 659 494
79;98;1913;1921

Maine 1 1820 15,000 132 113(i)
Maryland

.... 4 1776;18S 1 ;1864;1867 35,000 172 134
MASSACHUSETTS. 1 1780 36,000 112 94
Michigan 4 1835; 1850; 1908; 1963 23,270 6 3
Minnesota

....
1 1858 20,080 180 94

Mississippi .... 4 1817,1832;!869;1890 25,742 104 35
Missouri 4 1820; 1865; 1875;1945 33,260 33 19
Montana 1 1889 28,000 54 34(j)
Nebraska 2 1866;1875 23,170 180 119
Nevada 1 1864 17,160 102 59

New Hampshire . , 2 1766;1784(k) 12,200 13 l(k) 60(k)
New Jersey .

...
3 1776;1844;1947 16,040 17 13

New Mexico
... I 191 1 26,136 157 73

New York ....
6 1777;1801;21;46;68; 47,000 186 143

1894
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1

Table 1. General Information on State Constitutions (Continued)

Number Estimated
of Length Number of

State or Other Consti- (Number of Amendments
Jurisdiction tutions Dates ofAdoption Wordsf Proposed Adopted

North Carolina . , 2 1776;1868 17,000 97 69
North Dakota . . , 1 1889 31,470 (c) 86
Ohio 2 1802; 1851 29,110 171 93
Oklahoma

....
1 1907 63,288 177 78

Oregon 1 1859 23,000 256 127
Pennsylvania

...

4 1776; 1790; 1838; 1873; 24,750 117 89
1968(1)

Rhode Island
...

1 1843(d) 21,040 70 36
South Carolina , , 6 1776;1778;1790;1865; 45,740 387 284

1868;1895

South Dakota . . 1 1889 30,290 147 74
Tennessee .... 3 1796; 1835; 1870 15,150 34 18
Texas 5 1845 ;61 ;66;69;76 52,270 301 191
Utah 1 1896 20,990 85 55

Vermont 3 1777 ;1786; 1793 7,600 200 44
Virginia 6 1776;1830;51 ;68; 34.250 2 154 9 5

1902;1970
Washington

....
1 1889 26,930 93 54

West Virginia
...

2 1863:1872 22,970 64 37

Wisconsin
....

1 1848 11,000 138 94
Wyoming 1 1890 23,170 56 32
Puerto Rico, ...

1 1952 9,000 6 5

mdertaken in 1967 in preparation for this table.Extensive word rt
Data unavailable to new constii
(a) Total number of measures proposed by the Legislature includingduplicate
(b)Total number of proposed measures adopted by the Lej of which requiredvoter approval.
(c) Data not available.
(d)Colonial charters with some alterations, in Connecticut (1662) and Rhode Island (1663), served as the first constitution;the

these states.
the constitution. Amendment I. adopted prior to 1955,0 In 1955, 47 earlier amendments were recodified and incorporated

was incorporated in the constitution in 1961. Twelve amendmei
constitutionof 1965.

adopted since 1955 were incorporated

(0 The Georgia constitution includes many locally adopted provisions aj
(g) Three amendments were adopted but were nullified on procedural gr<
(h) a single proposition amends more than one section of the cor

>nly local
inds by the lowa Supi

be counted as more than a singleof the
amendment.

(i) One adopted amendment will not become effective until the Legislati
(j) In 1904 several amendments were withheld from the ballot and at lea
(k) constitution of 1784 wasextensively amended, rearranged and

cts further legislate
dividedon the ballt

rified in 1793. Figures show proposals and adopt
1793.

(1) Limited coi

Source The Council of State Governments. The Book of the Slates. 1970-71
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considered. The adoption of additional amendments has been
necessary due to the sociological and economic growth of the
respective states in areas previously not covered by the existing
document.

Fundamental Propositions. A proposition is fundamental if it
reflects the more or less fixed convictions or sentiments of the vast
majority of the people as to what kind of a society they want. 1
What may be a fundamental proposition in one state may not be
applicable in another; however, the limited and balanced demo-
cratic government that evolves will be based on these fundamental
propositions.

Past constitutional revision attempts have pointed out a distinc-
tion between fundamental propositions and legislative matters, the
former being desired in the governing document while the latter is
to be excluded. This distinction is in some cases very difficult to
discern since the “fundamental” and “legislative” term share a
number of underlying assumptions. Professor Frank P. Grad has
set out these assumptions as follows:

(1) That although there may be an intermediate area of doubt
there is, on the one hand, a set of constitutional provisions
which are clearly fundamental, and that, on the other,
there are provisions which clearly more appropriate for
legislation

(2) That the terms “fundamental” and “legislative” have more
or less readily ascertainable and applicable content unaf-
fected by time or place

(3) That a brief constitution, one that is limited to “funda-
mental” matters, is better than a long constitution that
contains legislative detail.2

The question of including or excluding matter must be con-
sidered in the light of what actually “works” best for the partic-
ular government rather than to formulate a hard and fast rule for
including fundamental principles and excluding legislative matters.

Constitutional Core Area. There are certain core areas which a
constitution is expected to cover if the document is to be at all

Shape of the Document, National Municipal
League, 1969, p, 13.
Grad, Frank P., The State Constitution, Its Function and Form of Our Time, National
Mimir'in'tl I pooiip 1 OAB n8. n. 20
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effective. Judge Cooley has identified “five basic elements of the
constitutional pattern” as follows: (1) a general framework of
government; (2) qualifications for suffrage; (3) checks and balances
of republican government; (4) local self-government; and (5) a
declaration of rights for the protection of individuals and minor-
ities. 1

These categories are of necessity very porous and in some
particular situations where special and urgent needs are present,
legislative matter may leak into sections designed for fundamental
principles.

The core areas listed above are included in the National Munici-
pal League’s Sixth Edition of the Model State Constitution in
addition to provisions on civil service, state and local finance,
public education and intergovernmental relations.

Reasons for Trend
It is the general consensus among scholars in the field of con-

stitutional revision that the increased interest in constitutional
reform stems from the failure of the present state documents to
keep pace with the sociological and technological changes of soci-
ety. The problems which arose in connection with these innova-
tions coupled with the continued expansion of state functions and
responsibilities very often placed the state in a position where it
was virtually impossible for it to act. The result of this inaction on
the part of the state was that the crucial problems, instead of
being solved, were compounded and prolonged. 2

The Council of State Governments in a September 1968 news
release gave the following reasons for the increased interest in
constitutional revision:

The need for modernization began to become apparent when, in 1955 the
Commission on Intergovernmental Relations proclaimed that the future of the
American federal system depends as much upon the vigor of state and local

CHAPTER HI
NATIONAL TREND TOWARD REVISION

1 Op. cit., p. 22
2 Sturm, Albert C., Thirty Years ofState Constitution-Making, 1938-1968, National Muni

cipal League, 1970.
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governments as upon action in Washington. Simultaneously, the growth of
cities created a demand for flexible federal-state-local relations which many
state constitutions were unable to fulfill. Finally, the “one-man, one-vote”
rulings of the early 1960s forced many states to make major revision of their
constitutions and a trend was underway.

In addition to the reasons set forth above, successful state
constitutional revision activity has tended to stimulate reform
interest in other states which were faced with similar problems,
with the call for revision coming from the executive leadership of
the state as well as from combined citizens’ groups.

The states have begun to respond to the demands of those
whom it is supposed to represent, with the response being mani-
fested in a revision of their basic governing documents. The meth-
ods which are being used may differ from state to state; however,
the desired result is the same - a document which is simple enough
to understand yet complete enough to serve the purpose for which
it is intended.

Recent Developments
This trend toward constitutional revision among the states is

evidenced by a recent survey taken by the Council of State
Governments which shows that during the two-year period of 1969
through 1970 thirty-five states were making a broad review of their
basic state documents. 1 This review is in addition to the usual
piecemeal amendments which were added to the basic document
through the legislative process.

Constitutional study commissions were active in 20 states while
the convention method was considered in 13 jurisdictions. The
remaining two states functioned through various legislative commit-
tees or through special advisory groups.

In the past decade, new state consitutions were adopted in
Michigan (1963), Connecticut (1965), Hawaii (1968), Pennsylvania
(1968), Virginia (1970) and Illinois (1970). The convention meth-
od was successfully used in Michigan, Connecticut, Hawaii and
Illinois. Florida utilized the commission method, as did Virginia,
while Pennsylvania used a combination of the two.

1 The Council of State Governments, State Headlines No. 70-18, August 31, 1970
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On the other hand, the States of New York (1967), Maryland
(1968), New Mexico (1969), Rhode Island (1969) and Arkansas
(1970) utilized the convention method and in each instance the
resulting document was rejected by the voters. New constitutions
which were prepared by commissions were defeated in Oregon
(1961) and in Kentucky (1964). In Idaho, the State Supreme
Court ordered the draft of the constitution which had been pre-
pared by a constitutional commission removed from the November
1970 ballot on the grounds that it had been submitted to the
electorate in an unconstitutional manner.

In the November 1970 election, the voters in Alaska, lowa,
Maryland, Montana and North Dakota considered the question of
whether or not to hold a constitutional convention. This question
was answered in the affirmative in Alaska and Montana and in the
negative in the other states.

In recent years, convention calls were sought in Missouri (1962),
Pennsylvania (1963), Kentucky (1964), Utah (1966), Vermont
(1969) and Tennessee (1968). This convention call was rejected by
the voters in the first five states but was approved in Tennessee.
The Tennessee convention will convene on August 2, 1971 and is
limited to a consideration of the alteration and reformation of
sections of the constitution which deal with the classification of
property for tax purposes. In Massachusetts the Supreme Judicial
Court ordered the question of whether or not to hold a constitu-
tional convention removed from the November 1970 ballot on the
grounds that it had originated from an initiative petition and not
by legislative action. 1

Finally, twenty-seven states established a formal revision com-
mission during the period 1960-1969:
Alabama (1969) Kansas (1969) Oregon (1963)
Arkansas (1967-1968) Kentucky (1964) So. Carolina (1969)
California (1963) Michigan (1961) So. Dakota (1969)
Delaware (1968) Montana (1969) Texas (1968)

Florida (1965) Nebraska (1969) Utah (1969)
Georgia (1969) No. Carolina (1969) Vermont (1968)

1 Cohen vs. Attorney General. 19/0 Adv. Sh. 867.
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I
No. Dakota (1963)
Ohio (1969)

Idaho (1965)
Illinois (1968)
Indiana (1968)

Virginia (1968)
Washington (1966)
Wisconsin (1965)Oklahoma (1969)

The commissions in Arkansas, Illinois, Michigan and Vermont were
established as preparatory units to a convention.

Methods ofRevision
There are several methods available by which a state constitution

may be revised. These methods may be formal or informal and
may include elaborations of the contents of the document itself
through the legislative process, interpretation by 'executive and
judicial officers or by legally prescribed procedures. 1

Amendment vs. Revision
A distinction is usually made between an amendment procedure

and a revision procedure in relation to effectuating constitutional
change. In common terminology, an amendment normally refers to
a specific and limited alteration of relatively narrow scope while
revision connotes a more extensive change involving the revising of
several sections or even the minor part of a document, thereby
accomplishing comprehensive alterations, perhaps of structure,
power relationships or basic policies. 2 The choice between using an
amendment procedure or a revision procedure depends on the
social, economic or political problems within the respective states.

Change by Judicial Interpretation
Constitutional change through the process of judicial review

merits brief mention in a discussion of various revision proce-
dures.3 Although no constitution has ever been totally rewritten

CHAPTER IV
CONSTITUTIONAL REVISION PROCEDURES

I Sturm, Albert L., Thirty Years ofState Constitution-Making, 1938-1968, National Muni-
cipal League, p. 17.

2 Ibid.
Massachusetts Legislative Research Council, Constitutional Revision Procedures, Senate
No. 845 of 1966.
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by judicial review, this method has been used to bring about
changes in the document by way of judicial interpretation of
certain words and phrases.

The result of judicial interpretation is more readily apparent if
the Federal Constitution is considered in the light of recent liberal
constitutional decisions of the United States Supreme Court, In
general, the high courts of many states have not been as liberal in
interpretating their state constitutions. In part, this difference is
explained by the more specific and detailed nature of the language
found in the state documents which would support an easier
judicial rationalization of the somewhat rigid document. The flexi-
ble nature of the United States Constitution and the fact that it is
written in brief, broad general terms lends itself more readily to
judicial interpretations which are more responsive to the needs of
an expanding and changing society.

Changes by Formal Means
There are at present four basic methods of proposing formal

alterations of a state constitution: (1) legislative action, (2) popular
initiative, (3) constitutional conventions, and (4) constitutional
commissions. A pattern has emerged in the application of the
various methods in that the first two means legislative action
and popular initiative have been traditionally used, with certain
exceptions, to make a limited number of changes while the latter
two approaches have been employed to make extensive revisions in
the existing document or to prepare a new document.

Regardless of the extent or degree of alteration, two principal
phases are involved in changing a constitution; initiation and ratifi-
cation or adoption.

Three types of initiation are used by the various states: (1)
action by the legislature, (2) a popular convention, and (3) in some
instances by formal initiative petitions. Only a few states allow free
selection of any one of these methods. Most of the states authorize
the use of either of the first two methods.
Methods Used in Massachusetts

Massachusetts in the past has employed three of these four
methods to effectuate constitutional change. 1 The first occurs

1 Op. cit., p. 29
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when two successive separately elected legislatures sitting in consti-
tutional convention adopt amendments (by a majority vote of the
total membership - 141 or more) and then submit them to the
people for ratification. For a valid ratification a majority of the
total number of voters who cast ballots at the election must vote
affirmatively on the issue

The second method is authorized by the Initiative and Referen-
dum section of Article 48 of the Amendments to the Massachu-
setts Constitution.

While the Constitution contains no express provision authorizing
amendment or revision through a popular constitutional conven-
tion, nonetheless this process has been used four times in Massa-
chusetts in 1779, 1820, 1853 and 1917. This method will be
discussed in greater detail in subsequent chapters.

All states provide for the introduction of proposed constitu-
tional amendments in the legislature. However, the states have
varying requirements, usually prescribed by the constitution, rela-
tive to the scope of the legislative vote necessary to validate action.
Thus, the largest number (19) mandate an unqualified two-thirds
majority in each house to effect passage (Alaska, Calif., Colo., Del.,
Ga., Ida., 111., Kan., La., Me., Mich., Miss., Mont., S.C., Tex., Utah,
Wash., W. Va. and Wyo.). Eight jurisdictions prescribe a three-fifths
vote in each branch (Ala., Fla., Ky., Md., Neb., N. H., N. C. and
Ohio). A simple majority of each chamber is sufficient in 16 states
(Adz., Ark., Ind., la., Minn., Mo., Nev., N. Y., N. D., Okla., Ore.,
Pa., R. 1., S. D., Va. and Wis.). In Massachusetts, a majority (141)
of the total elected membership (280) of each house, sitting as a
joint convention, is necessary. Among the remaining six jurisdic-
tions the following provisions are in force:

Connecticut. Majority vote in each house in two sessions or
three-quarter vote in each house in one session.
Hawaii. Majority vote in each house in two successive sessions or
two-thirds vote in each branch in one session
New Jersey. Majority of all members of each house for two
successive sessions or three-fifths vote of each house
New Mexico. Amendments dealing with certain sections on elec-
tive franchise and education must be proposed by three-fourths

Legislative Action
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of the Legislature and ratified by three-fourths vote of the
electorate
Tennessee. Majority of members elected, on first passage; two-
thirds of members elected on second passage.
Vermont. Two-thirds vote of Senate and majority vote of House
on first passage, majority both houses on second passage
Only a dozen states including Massachusetts require that the

proposed amendment be approved by two sessions (Del., Ind., la.,
Mass., Nev., N. Y., Pa., R. 1., Tenn., Vt., Va. and Wis.). Most of
these jurisdictions stipulate only a majority vote in each session.
However, as indicated above, in another three states, a vote in
excess of a simple majority will obviate consideration by a second
session (Conn., Ha., and N. J.). Lastly, in South Carolina the
Legislature gives final approval only after ratification by the voters.
In this instance, only a majority of the quorum is necessary.

With the exception of the State of Delaware, all legislatively
approved amendments must be submitted to the electorate for
ratification. In the vast majority of states, a bare majority vote is
sufficient. However, four states require that the majority vote be at
least equal to the majority of voters casting ballots at the election
(111., Minn., Tenn. and Wyo.). This requirement may be suspended
in Illinois if the amendment receives a two-thirds majority. Finally,
in less than a handful of states, higher approval stipulations are in
effect (three-fifths - R. L, two-thirds - N. H. and three-fourths -

N. M.).
A few states restrict the number of amendments that the Legis-

lature may submit to the voters at any one time or place a time
limit during which a defeated amendment may not be resubmitted
to the people.

When a particular technical problem arises which requires a
special expertise or when the existing political climate warrants the
pursuit of such a course, the Legislature may establish a special
constitutional revision commission to prepare and present to the
Legislature recommendations as to the method of solving the
particular problem.

Initiation by Popular Convention
A constitutional convention may be invoked to draft a new

constitution or to prepare amendments to an existing constitution.
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The procedure for calling the convention, which will be discussed
in greater detail in the following chapter, usually involves action by
the Legislature, followed by an affirmative vote of the people.

The recent association of the convention method with full-scale
reworking of a constitution has tended to obscure its use for
amending purposes, yet its utility in securing amendments cannot
be ignored.

Initiation by Initiative Petition
As indicated by Table 2 below, in 14 states including Massachu-

setts, amendments to the state constitution may be initiated direct-
ly by the people through the use of the initiative petition.

This method authorizes a specified percentage of the voters
ranging from 3% (Massachusetts) to 15% (Oklahoma) or an abso-
lute minimum number of voters to submit proposed amendments
to the electorate. This submission may be direct or indirect. It
would be considered to be direct if, after the verification of the
signatures by the Secretary of State, it is submitted to the voters
without having been first approved by the Legislature. If it is sent
to the Legislature, the submission to the electorate would be
dependent on the Legislature’s action. Constitutional limitations
usually specify the extent to which the Legislature is involved in
this process. 1 The majority of the states submit the question
directly to the people for approval, Massachusetts being the excep-
tion.

TABLE 2. Constitutional Amendment Procedure by InitiativePetition

State Size ofPetition Referendum Vote

Arizona 15% of total voters for Majority vote on
Governor at last amendment
election

Arkansas 10% of voters for Governor Majority vote on
at last election amendment
including 5% in each
of 15 counties

1 Sturm, Albert L., Thirty Years ofState Constitution-Making, 1938-1968, National Muni-
cipal League, 1970, p. 26.
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Majority vote
amendmentVi of the congressional

districts and 8% of the
total votes cast in the
State in the last election
for presidential electors

30% of total votersMASSACHUSETTS 3% of total vote for
at election andGovernor at preceding

biennial state election. majority vote on
no more than % from amendment
any one county

10% of total voters forMichigan Majority vote on
amendmentGovernor at last

election

Missouri 8% of legal voters for
Governor at last
election in each of 2/3
of the congressional
districts in the State(a)

Majority vote on
amendment

Nebraska 10% of total votes for
Governor at last
election including 5%
in each of 2/5 of the

Majority vote on
amendment(b)

counties
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Nevada 10% of total votes cast Majority vote on
in 75% of the counties amendment in
and 10% of the voters two consecutive
who voted in the entire general elections
State and the last
general election

North Dakota 20,000 of electors Majority vote on
amendment

Ohio 5% of vote for Governor Majority vote on
at last election in amendment
each of % of the
counties

Oklahoma 15% of legal voters for Majority voting in
office receiving election(c)

highest number of
votes in last general
state election

Oregon 8% of the total votes for Majority vote on
Governor at last amendment
election

(a) Legislature is empowered to fix a smaller percentage.
(b) Votes cast in favor of amendment must be at least 35% of total vote at

election.
(c) If amendment is voted on at general election, ratification is by majority

voting in election. If it is voted on at a special election, ratification is by
majority vote of the amendment.

Source: The Council of State Governments, The Book of the States,
1970-1971, p. 21.

The following text describes the procedure in Massachusetts for
submission of the proposed initiative amendment.

If the initiative proposal for a specific constitutional amendment
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contains certified signatures equal in number to 3% of the total
vote cast for Governor at the preceding gubernatorial election, it
may be introduced in the Legislature. If either house so votes, the
Legislature will consider the proposal in a joint session. The call
for the joint session must be adopted not later than the second
Wednesday in May. If both houses fail to agree on the time for the
holding of the convention or fail to continue the joint session until
final action is taken on all pending amendments, the Governor
shall call for a joint session to be held or for the joint session to
continue, as the case may be.

The proposed amendment must be voted on in the form in
which it has been submitted unless three-fourths of the members in
a roll call of the joint session vote to amend the proposal. The
“legislative substitute” is submitted to the voters if approved by
the majority voting in a joint session in each of two General
Courts in which it is submitted. The resultant measure is
designated on the ballot as a legislative substitute for an initiative
amendment and grouped with the original proposal as an
alternative.

An initiative amendment receiving an affirmative vote in the
joint session of not less than one-fourth (70) of all elected
members (280) shall be referred to the next Legislature. If, at the
second Legislature, the initiative amendment or the legislative
substitute again receives the same affirmative vote it is to be
certified by the clerk of the joint session and forwarded to the
Secretary of State for ultimate submission to the electorate at the
next state election.

The initiative amendment or legislative substitute is ratified if it
is approved by a number of votes equal to at least 30% of the
total ballots cast at the election and by a majority of the votes
cast thereon. (Constit., Amend. Art. XLVIII, Init. 11, s. 3, 111, IV,
and V, s. 1, 2, LXIV, s. 1, and LXXXI, s. 1).

The principal advantage of the popular initiative method is its
availability to circumvent the domination of legislative assemblies
by pressure groups who are opposed to constitutional changes. It
also serves as a device for public education and fosters the
stimulation of popular interest in state government. 1

1 Op. cit., Sturm, p. 27
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Critics of the popular initiative cite the fact that it encourages
proposals by selfish interests, who cannot achieve results through
other authorized methods. They point out that very few initiative
petitions have been adopted in recent years. This is due in part to
the fact that Legislatures have become increasingly aware of the
need for reform and have used the legislative process to bring
about these changes.

Revision by Constitutional Commission
The constitutional commission, used as early as 1852 in New

Jersey, has become an increasingly popular auxiliary device to
achieve constitutional reform.

Although the term “constitutional commission” is applied to a
variety of official and semi-official groups involved in the revision
of state constitutions, the true constitutional commissions are
usually ad hoc bodies, normally composed of both official and lay
citizen appointees, having constitutional revision as their primary
concern.

Types of Commission. It is quite difficult to categorize the types
of constitutional commissions due to the many varied forms and
functions. However, the classification according to type which is
generally referred to is credited to Bennett M. Rich. 1 This
classification, which admittedly is somewhat of an artificial one, is
determined by the manner in which the commissions are created.
The fourt categories outlined are:

1. Statutory, created by law or by a joint effort of both
executive and legislative branches;

2. Executive, established by executive order;
3. Legislative, authorized by legislative action only;
4. Special Advisory Body, either temporary or permanent and is

concerned with constitutional revision only as a secondary
purpose

Dr. Albert L. Sturm has identified constitutional commissions on
the basis of their function.2 He describes a “true” commission as

Rich, Bennett M., State Constitutional Revision, Revision by Constitutional Commission
1960, pp. 86-89.

Albert L., The Procedure of Modernizing State Constitution, Seminar Report
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an ad hoc body concerned directly and primarily with
constitutional revision. The second group he classifies as
miscellaneous and includes bodies established initially for some
other purpose but which are involved with studying and often
recommending constitutional change.

Constitutional commissions may also be classified according to
purpose. Two classifications are frequently used:

1. Study commissions which includes those commissions that
recommend changes to the Legislature, and

2. Preparatory commissions which collect and prepare materials
to be used in a later convention.

By far the most common type of commission used by the states
in recent years is the study commission. The study commissions
usually have common mandates to study the constitution and to
submit recommendations for revision to the Legislature; however, a
commission may from time to time be given the express authority
to draft a whole new constitution as was done recently in
Delaware and Washington.

Organization. The formal authority granted to constitutional
commissions varies greatly. Usually, the commission is given, by its
enabling act, the authority to employ a staff, adopt rules of
procedures and hold hearings. In some instances, this authority is
explicit, while in others it is implied in the grant of power without
express statement. 1

The internal organization of a commission generally includes a
chairman, a vice-chairman, a secretary and in a few instances a
treasurer, a clerk and a parliamentarian. If the commission is created
by an executive order, the chairman is usually appointed by the
Governor, if by the Legislature the chairman is usually elected by
the commission members. The 1962 Massachusetts commission was
an exception to this in that the chairman was chosen by means of
seniority.

The usual pattern of organization in the commission is the
committee system with committees or subcommittees focusing on
primary areas of constitutional concern, for example, • local
government, the executive branch or elections.

1 Sturm, Albert L., Thirty Years ofSlate Constitution-Making, 1938-1968, National Mu:
cipal League, p. 37.
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It is standard practice for the commission to hold public
hearings before any recommendations are made to the Legislature.
These hearings may vary in respect to the number and location and
in some cases may be restricted at certain times to particular
groups. Most commissions have access to research information or
have adequate funds to employ outside sources to do the necessary
research.

Commissions usually receive the necessary appropriations from
the Legislature and range from $2,000 to $lOO,OO0 1 depending on
the scope of the commission’s work. The revision commission
established in Massachusetts in 1962 received an appropriation of
$lO,OOO.

Evaluation. The constitutional commission is frequently used as
a vehicle to secure constitutional reform. One reason for its
popularity is the relative ease by which a commission is established
as compared to setting up a formal constitutional convention, as
will be discussed further. Another reason is the ability of the
Legislature to keep tight reign on the commission itself by limiting
the scope of the commission, by placing its own members on the
commission and by screening the final recommendations of the
commission before taking any formal action on them or before
submitting them to the people.

There are certain disadvantages to the commission which should
be considered. The commission may meet only sporadically and it
may be difficult to hold the public’s interest in the reform which
it is studying. However, this factor may be weighed as an
advantage if the desired goal is to delay the reform movement and
preserve the status quo.

Nevertheless, the commission does have some worth in that it is
a vehicle which brings information to the people and serves to
educate them as to the nature of important constitutional issues
and the need for reform. It also can propose amendments of a
technical nature.

1 The Council of Stale Governments, The Book of the States, 1970-1971, p. 9
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Origin
The term “constitutional convention” has been defined as:
... ad hoc institution through which the people review their fundamental

law and determine whether major changes are necessary to adjust it more
closely to present and future needs. It is a representative body directly
authorized and chosen by the people. Within its prescribed authority, it is for
the moment the agent through which they express their sovereignty. 1

The use of the popular convention as a method of revising state
constitutions is as indigenous to the United States as is baseball,
and it appears at times to have been almost as popular a national
pastime ?

The idea of a constitutional convention was of grass roots
origin. As early as 1776, three towns in Massachusetts (Middle-
borough, Concord and Acton) suggested that the Legislature was
not the proper body to draw up a constitution but rather the
document should be drawn up directly by the people. The towns-
people in the three communities adopted resolves in their town
meetings in accordance with their ideas but the Legislature pro-
ceeded to draw up a constitution and disregarded these resolves. 3

After the Legislature had drawn up the constitution, it was
submitted to the people and was subsequently rejected. The Legis-
ture then requested the people at their various town meetings to
decide whether or not they wished to elect a constitutional con-
vention. The response was favorable and the Convention of
1779-1780 was called consisting of delegates elected by the towns
on the basis of their representation in the General Court.4 This
Convention will be discussed in greater detail in Chapter VII.

In many respects the Legislature and the constitutional conven-
tion are very similar. Both are organs of the government and are
representative institutions chosen by the people. They do, however,
differ in their purpose. Among the primary purposes of the Legisla-

CHAPTER V
THE POPULAR CONSTITUTIONAL CONVENTION

1 National Municipal League, The Constitutional Convention, A Manual on Its Planning
Organization and Operation, New York, 1961, p. 3 (Hereafter cited asManual).

2 Keith, John P., Slate Constitutional Revision, Chapter 111, p. 38.
3 Massachusetts Legislative Research Council, Constitutional Revision Procedures, Senate,

No. 845 of 1966, p. 36
4 For full discussion see Samuel Eliot Morison, The Formation of the Massachusetts Consti

tution, 40 Mass. Law Quarterly 1, 1955, No. 4.
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ture are lawmaking and control of the funds of government. The
convention has only one purpose consideration of the funda-
mental law upon which the government is built. 1 The convention
is dependent on the Legislature for its powers and funds, but once
it is organized it is a self-sufficient body with the complete author-
ity to accomplish all the functions designated in its enabling act.

Convention Call Provisions
The use of the convention to revise the state constitution is

expressly authorized by the constitutions of 40 states. In eight
other jurisdictions including Massachusetts there is no express con-
stitutional authority for a convention. (Ark., Ind., La., Mass., Pa.,
R. 1., Tex. and Vt.). However, such authority has been established
as a result of statutes, judicial decisions and opinions of the
Attorney General. Thus, only the states of New Jersey and North
Dakota appear to be without an established procedure for calling a
convention.

In all but ten states the passage of a legislative resolution is the
first step in authorizing a constitutional convention. Twenty states
require a 2/3 vote of the Legislature and the remainder approval
by a majority of the Legislature.

The constitutions of 21 states require that the proposal be
submitted to the people for approval. A majority of the states have
no express constitutional authority for requiring a referendum vote
on the question. However, the common practice is heavily on the
side of submission. Constitutions which require the submission of
the question to the people usually stipulate that the question be
submitted at the next general election following the legislative
action.

Finally, in 11 jurisdictions, the question of holding a popular
constitutional convention must be submitted to the electorate at
various intervals of time: every 10 years (Alaska, Ha., la., and
N.H.), every 16 years (Mich.), and in 20-year cycles (Conn., Md.,
Mo., N.Y., Ohio and Okla.).

Limited vs. Unlimited Conventions
Traditionally, the states have employed the constitutional con

1 Manual, p. 3
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vention for extensive revision of old constitutions or to write a
complete new document. However, in recent years some conven-
tions have proposed more limited modifications in the form of one
or more amendments or have recommended proposals in one
special area.

There are considerable differences among constitutional author-
ities as to whether or not a convention can legally be limited in
scope by the Legislature. Opponents of the limited convention
contend that the people have the right to change the fundamental
law under which they live and to deny them this right may result
in control by the minority. 1

Proponents of the limited convention contend that as a matter
of expediency and necessity private sacrifices must sometimes be
made to political reality. The prevailing view is that a constitu-
tional convention is bound by its popular mandate, but not by a
legislatively imposed limitation on its proper powers. 2 To avoid
legislative limitation of convention authority, some states expressly
forbid the limiting of the scope of the convention. For example,
the Constitution of Alaska states:

Constitutional conventions shall have plenary power to amend or revise the
constitution, subject only to ratification by the people. No call for a constitu-
tional convention shall limit these powers of the convention (Art. XIII, s. 4).

The Enabling Act
Unless there is a self-executing provision in the state constitu-

tion, the Legislature must pass legislation providing the basis for
establishing the convention. This legislature is known as the en-
abling act and serves only to facilitate the selection of delegates
and the operation of the convention.

The following excerpt from the National Municipal League
Manual on the constitutional convention enumerates matters which
should be considered in the enabling act:

1) Selection of Delegates:
a. Number.
b. Qualification.
c. Basis of their selection.

1 Manual, p. 5.
2 Ibid.
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d. Method of their nomination.
e. Administration of the election
f. Date of the election.

2) Date and procedure for convening the delegates.
3) The site of the convention.
4) Provision for preconvention planning and accumulation of materials.
5) Appropriations;

a. An amount adequate to finance all convention needs, including offi-
cial preconvention activities.

b. Accounting practices.
6) Compensation of delegates

a. Basis of payment.
b. Any special compensation for officers

Matters of organization and administration should be decided by
the convention and it should be self-sufficient after it has been set
up. The enabling act need not chart out in minute detail the exact
course which the convention is to follow. If this were done the
reason for having an additional representative body would be
defeated.

Preparatory Research
As indicated in Chapter IV, a constitutional commission may be

established to lay the groundwork for the convention. In states
where this has not been the practice, outside agencies have been
engaged to do the research work for the convention. For example,
the Legislative Research Bureau of the University of Hawaii pro-
vided research for both of the Hawaiian conventions. In other
jurisdictions private organizations, such as the League of Women
Voters, and ad hoc groups composed of professors, scholars and
lawyers have furnished the research services.

The Location of the Convention
The constitutions of five states, Delaware, Kentucky, Michigan,

Missouri and New York specify that the convention shall be held
at the state capital. 1

In the past, the great majority of conventions have been held in
the State Capitols, usually in the chamber of the lower house of
the Legislature. This arrangement presents several problems, the

1 Manual, p. 8
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most obvious being the necessity of scheduling the convention
around the recess of the Legislature and the influence of the
political atmosphere on the delegates. On the other hand there are
advantages to holding the convention in the State Capitol, among
them being the availability of the staff and personnel of the state
agencies, the accessibility of the State Library and the various
courts, and the existence of adequate facilities for housing and
feeding the delegates.

An alternative to the use of the State Capitol has been the
campus of the state university which would provide a somewhat
scholarly atmosphere for the delegates and which would insulate
them from the political pressures which may be found in the
Capitol.

Convention Membership
The number and manner of selecting the delegates to a conven-

tion varies greatly from state to state. The National Municipal
League, in its Manual, recommends that the number of delegates be
between 40 and 100 with the ideal number being 55. Other
sources suggest that the convention membership be equal in num-
ber to the membership of a state’s lower legislative branch.

The only generalization which can be made regarding the proper
number of delegates is that it should be neither too small so that
the various interests of the people are not adequately represented,
nor too large so that the convention becomes unmanageable.

Legislator Delegates
Ideally, the delegates to the constitutional convention should be

elected from the widest selection possible and this process should
result in a selection of those who are most competent to revise the
fundamental law. State legislators or members of other legislative
bodies should not be barred as convention delegates. Aside from
the constitutional issues which are raised if legislators are excluded
from becoming delegates, there are many practical problems. To
exclude legislators would be to deprive the convention of the
experience, knowledge and expertise which the legislators possess.

The 1968 Constitutional Convention of the State of Hawaii
owed a great deal of its success to the fact that a number of state
legislators were also delegates. The delegates were chosen on a
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nonpartisan basis. In fact, constitutional provisions specifically
make legislators and state and county officers eligible for election
as delegates (Const., Art. XV, s. 2; Art. 111, s. 9).

This policy of encouraging legislator participation as delegates
has been followed by most other recent constitutional conventions.
Both the constitutional commission and the General Assembly
attempted to persuade Maryland legislators to seek delegate posts
in the 1967-68 Convention. However, few took the opportunity to
do so. Of a total of 142 delegates (including 22 former legislators),
only 11 incumbent legislators served as delegates.

A number of factors have been cited for this lack of legislative
participation. 1 First, 90 members of the House and 25 members of
the Senate were “first timers” in the 1967 legislative session which
immediately preceded the special election for delegates. Thus,
many of the legislators were not yet politically secure to run for a
second election and many felt that there was more which could be
lost than could be gained by participating in this nonpolitical
special election. Second, and probably more relevant, was the fact
that many lawmakers could not afford to attend. Legislators pay is
quite low in Maryland ($2,400 per session with some additional
allowance for expenses). Moreover, the delegate’s salary of $2,000
plus expenses was not sufficient to justify an absence of an
additional three to four months from their normal occupations.

The report of the Arkansas Constitutional Revision Study Com-
mission in 1968 which recommended a convention proposed that
five additional persons be appointed as delegates. Two delegates
would be appointed by the Governor, one by the Chief Justice of
the Supreme Court, one each by the Speaker of the House and by
the President of the Senate. The Commission reasoned that the
appointment of these five delegates would permit a fair representa-
tion on behalf of the three branches of government. 2

Many states, such as California, have established revision com-
missions. Again, legislator participation is encouraged and in fact
provisions are made for the appointment of three members of the
Senate and three members of the House to serve on the commit-

1 Wheeler, John P., Magnificent Failure, The Maryland Constitutional Convention of
1967-68, National Municipal League, 1970,p. 30.

2 Arkansas Constitutional Revision Study Commission,Revising the Arkansas Constitution
1968,pp. 28 and 29.
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tee. As in other states, California has an ex officio board composed
of legislative members.

Despite the fact that most states encourage legislators’ participa-
tion in constitutional conventions, on the other hand, much
opposition has developed on this point.

Proponents of legislator exclusion argue that the restriction is
necessary to prevent domination of the convention by the same
legislative elements which are said to have blocked the desired
reform which were sought by means of legislative amendments.
They stress that the ideal delegate is an individual who is free of
political entanglements and thus can objectively assess the perfor-
mance and needs of the state and local government in relation to
the constitution. In short, the proponents contend that it would be
inappropriate under the circumstances to allow governing officers,
including legislators, to judge their own past performance and
interests; and that a convention membership composed of delegates
who are not legislators would be less prone to political “deals” for
personal political advantage as compared to a convention composed
of members who are regular office holders and for whom politics is
a continuing rather than an intermittent preoccupation.

In reply, advocates of legislative participation generally deny this
blanket indictment of legislators as “obstructionists”, which is
implicit in limitation or restriction provisions. They argue that far
more formidable records of political obstruction have been made
by other groups in society whose convention participation would
be subject to no comparable limitation. The advocates see little
merit in denying membership to those legislators who have been in
the forefront of constitutional reform and who have offered im-
portant constitutional proposals which have been both approved by
the Legislature and ratified by the electorate.

Proponents of legislator participation emphasize that such partic-
ipation provides a wealth of informative ideas and experience
which are invaluable in hammering out constitutional reform. They
feel that it is far better to let the voter decide on the basis of the
individual qualifications of the delegates rather than to make an
overall exclusion of a certain class of otherwise eligible potential
delegates.

In the final analysis, both proponents and opponents of legisla-
tive participation agree that the ultimate success of the convention
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will depend on the quality and character of the delegates who are
elected.

Basis of Election of Delegates
The most prevalent method of electing delegates has been the

selection of the delegates from the existing legislative districts
(either Senatorial or Assembly). This plan has an inherent weakness
in that the many delegates from small districts may ignore state-
wide problems in favor of their preferred areas. The alternative
approach to the existing legislative line method is one in which all
the delegates run at large. The disadvantage of this method permits
the majority to elect its entire slate, thereby depriving the conven-
tion of minority representation. 1

The election of delegates on the basis of existing legislative
district lines creates certain problems when the Legislature is mal-
apportioned. If the foregoing be the case, then it is arguable that
the election of delegates to the convention could be enjoined on
the grounds that it violates the Fourteenth Amendment of the
Federal Constitution and the “one-man, one-vote” principle, as
enunciated in the 1964 Supreme Court decision of Reynolds v.
Sims (377 U.S. 533). The “one-man, one-vote” principle would
apply to convention delegate selection only if the state’s constitu-
tional provisions allow the constitution drafted by the convention
to take effect without popular ratification.

Otherwise, this doctrine may be applicable on the premise that,
since the constitution is generally subject to direct popular ratifica-
tion, fundamental law is not being adopted but only proposed. 2

Regardless of whether the premise is correct, sound policy may
dictate that population be the basic criterion for apportioning
representation in the convention. As stated by Professor Wheeler in
the Convention Manual: 3

Not only can a poorly apportioned convention lead to a constitution biased
toward particular groups but unfair apportionment in itself can render the
whole document suspect regardless of its merits and endanger sufficient
hostility among the people to threaten its acceptance.

1 Manual, p. 32
2 Virginia Law Review, Vol 54, p. 1008.
3 Manual, p. 33.
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Compensation of Delegates
In considering the amount of compensation payable to the

delegates it should be kept in mind that he is performing a
full-time function and should be compensated accordingly. Dele-
gates’ salaries and authorized expenses should be attractive enough
to provide an additional incentive to qualified candidates to serve.

In determining the amount payable, the current state legislative
salaries may be used as viable guidelines.

Administration of the Convention
Up to this point the discussion of the convention method has

dealt almost exclusively with the basic provisions of the enabling
act. The internal organization and procedure of the convention are
excluded from this act so as not to hamper the convention in its
attempt to obtain the desired reform.

Since the convention is a distinct instrument of the people, it
possesses all the powers necessary to accomplish its purpose. 1 This
power includes the authority to elect its officers, establish pro-
cedures and to assume the responsibility for the services of the
necessary staff. The key points in a convention organization are:
(1) selection of the president, (2) the organization of committees,
(3) the management of the secretariat, and (4) the selection and
compensation of consultants.

Convention Procedure. The procedure followed by practically all
of the past constitutional conventions has consisted of three usual
stages: (1) the organizational stage, consisting of the seating of
delegates, the adoption of rules, the election of officers and the
assignment of delegates to committees; (2) the committee stage, in
which the substantive committees receive the proposals, hold hear-
ings, make decisions and prepare recommendations for submission
to the plenary body; and (3) the stage of full-scale debate, final
decision making and action on the offered proposals by the entire
convention, with the end result being submitted to the voters for
ratification.

Executive Officers. The executive officers which are commonly
elected by the convention delegates include a president or chair-
man, one or two vice presidents or vice chairmen, and a secretary.

1 Bebout, John E. and Sady, Emil J State Constitutional Revision, Staging a State Consti
tutional Convention, 1960,p. 78.
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These positions carry with the title a dual role which must be
fulfilled by the officer if the convention is to operate smoothly.
For example, the president has the formal responsibility of seeing
that the convention follows the proper procedure and that order
and decorum is maintained at all times. He assigns delegates to
committees and appoints the chairmen thereof. The informal
responsibilities of the president consist in part of steering the
delegates in the proper direction and attempting to keep them on
course during debates and discussions.

The vice presidents or vice chairmen also must function in a
formal as well as an informal manner. The most important formal
responsibility is to assume the duties of the president when the
latter is not present at the convention. Informally, the vice presi-
dents or vice chairmen assist the president in insuring the smooth
operation of the convention. 1

The primary function of the convention secretary is to manage
the convention. Under his direction, the daily calendar and com-
mittee meetings are scheduled and administrative, clerical and
custodial personnel are supervised. Because of the extensive and
exacting duties of the secretary, it is usually not possible for the
secretary to also be a delegate and still function effectively in both
roles.

Implied in the above discussion are the requirements that those
chosen for the executive positions are to be articulate, capable,
sensitive individuals who have an understanding of psychology as
well as parliamentary procedure and constitutional issues.

Convention Staff. Below the top executive level of a typical
convention organization are the administrative assistants, assistant
secretaries, parliamentarians and sergeants-at-arms. The exact num-
ber of the lesser functionaries will depend on the size of the
convention, the number of the delegates and the extent of the
problems which are being solved. The convention staff should be
recruited by the convention officials rather than elected by dele-
gates and the compensation should be attractive enough to draw
competent individuals.

Convention Committees. As in any large representative assembly,
the committee system must be utilized in the convention to dis-

1 Manual, p. 39
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tribute the workload. Since the very purpose of the convention
process is to simplify and modernize the constitution, it is essential
to keep the number of committees at a minimum. If too many
committees are created to work on areas which are separated by
artificial jurisdictional lines, there is a greater chance that the end
results may conflict, be inconsistent or even duplicate the result in
another committee.

One standard which has been advocated proposes that there
should be one substantive committee for each section of the
constitution which is being reviewed. 1 There is also quite often the
need for the creation of auxiliary committees to handle matters
related to ndes, administration and the style and actual drafting of
proposals.

Committee appointments are made by the convention president
or chairman, who should take into consideration the wishes and
experience of the delegates in making this decision. 2

Committees should be given ample time in which to complete
their work and has been found to be more effective if most of the
work is conducted in private session.

Submission to Electorate
After the final draft of the revision has been approved by the

convention delegates it is submitted to the voters for ratification or
rejection. The manner in which this submission is made may affect
the outcome of the vote. The convention has the option of
submitting the draft as (1) a single package, (2) in a series of
amendments, or (3) as a single complete document with one or
more supplemental or alternative questions on separate issues on
which the voter may choose. The last arrangement has been used
to good advantage on occasion and was especially popular in the
days when women’s suffrage and prohibition were among the most
divisive state issues. If the revision proposed is extensive, a more
symmetrical and more readable constitution results from either the
first or the third method than by a series of separate amendments.

The convention determines the form of submission to the
citizenry and, as will be shown in a following chapter, the method

1 Manual, p. 49.
2 Manual, p. 49,
3 Ibid.
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chosen could be the deciding factor in whether the voters accept
or reject the convention’s proposals.

Convention vs. Commission
As a reformation device the constitutional convention offers

certain advantages over other methods. Among these advantages is
the fact the convention has had a long and relatively successful
experience in America which has become familiar and has attracted
much attention. The mechanics of a convention are such that there
is a relatively high degree of freedom in offering proposals in an
atmosphere which is less subject to legislative and political pres-
sures than are other methods.

The disadvantages of the convention method include the ex-
pensive nature of the procedure in terms of both money and time,
and the legislative fear of radicalism and general public inertia.

Considered as a substitute for the convention the commission
offers both advantages and disadvantages as discussed in chapter
IV of this report. To briefly summarize the commission is usually
much smaller than the convention and can operate much more
efficiently and quickly. The major disadvantage of the commission
is that there remains the overhanging spectre of the Legislature
which controls it and which can check any proposals which result
from the commission’s work; this control does not exist in the
convention method. Both methods have been used extensively in
the past and are currently being used by other states in bringing
about the desired constitutional reform.

From 1938 to 1970, 16 states either held or were planning to
hold 30 consitutional conventions, as the following Table 3 shows.
Of these 30 conventions, 17 were unlimited in scope of subject
matter and 13 were limited by their enabling acts to specific
topics. New constitutions were the goal in 11 states while two
others made extensive revisions tantamount to new documents. Of
these 13 jurisdictions calling for complete rewriting or extensive
revision, eight were successful and in five others the convention
efforts were rejected by the people.

CHAPTER VI
RECENT CONSTITUTIONAL CONVENTIONS
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Size
The size of the conventions indicated in the table varied greatly.

The smallest assembly, Virginia’s 1956 limited convention of three
days, had only 40 delegates. On the other extreme, New Hamp-
shire’s limited conventions in 1956 and 1964 seated 447 and 462
delegates, respectively. The number of delegates in most recent
conventions were; New Mexico, 70; Rhode Island and Arkansas
100; Illinois, 116 and New York 186.

The amount of funds appropriated to the conventions range
from $25,000 for the early limited Rhode Island convention to
$10,000,000 for the 1967 New York unlimited convention. In
some instances, audits revealed that total expenditures exceeded
the initial appropriations.
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TABLE 3. Popular ConstitutionalConventions 1938-1970

State Year Appropriation Delegates Proposal Voter Action

Alaska 1955-56 $ 300,000 55 New Const. Accepted
Arkansas 1969-70 605,200 100 New Const. Rejected
Connecticut 1965 500,000 84 Revision Adopted
Hawaii 1950 250,000 63 New Const. Adopted

1968 1,680,000 82 23 Amends. 22Adopted
Illinois 1969-70 2,880,000 116 New Const. Adopted 1
Maryland 1967-68 1,980,000 142 New Const. Rejected
Michigan 1962 2,000,000 144 New Const. Adopted
Missouri 194344 916,875 83 New Const. Adopted
New Hampshire 193841 63,244 451 7 Amends. 4 Adopted

1948 60,000 446 11 Amends. 3 Adopted
1956-59 75,000 447 9 Amends. 9 Adopted
1964 100,000 462 21 Amends. 16 Adopted

New Jersey 1947(a ) 350,000 81 New Const. Adopted
1966(a) 250,000 126 Revision Adopted

New Mexico 1969 250,000 70 New Const. Rejected
New York 1938 1,350,000 168 9 Amends. 6 Adopted

1967 10,000,000 186 New Const. Rejected
Pennsylvania 1967-68*4) 1,560,000 163 5 Proposals 5 Adopted
Rhode Island 1944(a) 25,000 200 1 Amend. Adopted

1951(a) 25,000 200 8 Amends, 6 Adopted
1955(a) 25,000 200 3 Amends. 1 Adopted
1958(a) 50,000 200 2 Amends. 2 Adopted
1964-69 224,000 100 New Const. Rejected

Tennessee 1953(a) NA 1 99 1 Amend. Adopted
1959(a) NA 99 8 Amends. 8 Adopted
1965(a) NA 99 9 Amends. 9 Adopted
1971(a) Undetermined2 99 Tax Reform 3

Virginia 1945(a) NA 40 1 Proposal Adopted
1956(a) NA 40 1 Amend. Adopted.

(a) Limited in scope unless otherwise indicated.
1 Not available.
2 Delegates will receive same pay as legislators
3 Convention to convene August 2, 1971.
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Illinois Convention 1969-1970
On May 16, 1967 the Illinois House of Representatives con-

curred in Senate Resolution No. 2 which provided for the submis-
sion of the question of calling a popular constitutional convention
to the people at the November 1968 general election. The author-
ity for issuing this call is found in Article XIV, Section 1 of the
State Constitution.

At the November general election the voters by a 2 to 1 margin
indicated their approval of a convention to review and recommend
revisions to the 1870 Constitution. The 1969 General Assembly
passed the necessary enabling legislation and appropriated $2.88
million to cover the cost of the convention. On November 18,
1969, 116 convention delegates were elected on a nonpartisan
ballot from the existing 58 Senatorial districts. The convention
convened in the hall of the House of Representatives in the Old
State Capitol on December 8, 1969 and adjourned on September
3, 1970. Delegates were paid $625 per month for a maximum of
eight months plus $75.00 per day for no more than 100 days.

The proposed constitution was submitted to the voters in a
fashion which almost insured its acceptance. Following the lead of
other states where new constitutions were ratified, the Illinois
convention separated the most controversial items from the main
package so as not to imperil passage of the basic document. In a
special election on December 15, 1970 the voters were asked to
decide:

(1) Do you favor the proposed 1970 constitution?
(2) Which of the following provisions shall the Legislative arti-

cle contain? (1A) Election of the 177 members of the
House of Representatives from multi-member districts by
cumulative voting? (IB) Election of the 177 members of
the House from single member districts?

(3) Which of the following provisions shall the judicial article
contain? (2A) Election by the voters of judges nominated
in primary elections or by petition? (2B) Appointment of
judges by the Governor from nominees submitted by judi-
cial nominating commissions?

(4) Shall the Constitution contain provisions (3) abolishing the
death penalty? (4) Lowering the voting age to 18?
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The result of the special election was an acceptance of the new
constitution, the retention of the multi-member house districts
(1A), the election of judges (2A), and the rejection of the other
proposals on the death penalty and a reduced voting age.

New or amended provisions in the new constitution including a
streamlining and strengthening of the functions of both the Execu-
tive and Legislative branches of government; an expanded Bill of
Rights which contained bans on wiretapping and discrimination in
housing and employment; home rule for local government; a citi-
zen cause of action for protection of the environment; and a
prohibition against a graduated income tax. Many antiquated debt
and tax resolutions which were present in the 1870 constitution
were excluded from the new document.

Aside from the manner in which the convention proposals were
submitted to the voters, there are several other factors which
contributed to the ultimate ratification of the constitution. Both
Governor Ogilvie representing the Republican Party and Mayor
Daley of Chicago representing the Democratic Party endorsed the
proposed constitution, as did most of the newspaper, civic and
professional groups throughout the state.

On the other hand, most of the labor unions opposed ratifica-
tion because of a revenue article provision which prevented an
increase in the state income tax on corporations. 1 A similar benefit
was not authorized in respect to the personal income tax.

The total vote showed that heavily populated Cook County,
which includes the City of Chicago, was in favor of adopting the
constitution while the downstate rural counties voted against it.

The most controversial side issue of the election was the ques-
tion of whether judges should be appointed or continue to be
elected, with the final count showing a retention on the elective
method.

Mayor Daley openly supported these two propositions and un-
doubtedly the election day activity of the Mayor’s organization
contributed heavily to the favorable vote.

In 1967 the Arkansas Legislature created a 30-member Constitu-
tional Revision Study Commission to conduct a. preliminary study

Arkansas Convention 1969-1970

1 Chicago Tribune. December 16,1970,p. 1.
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of the 1874 Constitution. This study took close to two months
and was carried out by dividing the commission into six commit-
tees which examined the following major areas of the constitu-
tion: 1 (1) executive branch; (2) legislative branch; (3) judicial
branch; (4) local government; (5) revenue and finance; and (6)
general provisions. After review of the various committee reports,
the commission concluded that the constitution was in need of
revision. However the members of the commission were not unani-
mous in the technique which was to be used in bringing about this
revision, although a majority favored the convention method over
the amendment procedure.

The commission’s primary recommendation urged the Legislature
to place the question of calling a convention on the 1968 general
election ballot. The Legislature heeded this recommendation and
did so. The voters approved the convention call and shortly there-
after elected 100 delegates who were compensated at the rate of
$1,200 per annum plus $2O per diem expenses, to be paid out of
the $605,000 which had been appropriated for the convention.

The delegates wrote most of the constitution during the summer
of 1969, returned for revisions on January 12, 1970, and ad-
journed sine die on February 10, 1970.

Major features of the new constitution included a major govern-
mental reorganization which would have consolidated many of the
state’s 200 executive departments into not more than 20 principal
departments; mandatory single-member legislative districts; an in-
crease of two seats in the House and a reduction of one in the
Senate; guarantees against unreasonable invasions of privacy; pro-
tection of the environment; and home rule powers for cities.

The Constitution was submitted to the voters at the November,
1970 election and was subsequently rejected by a vote of 301,195
to 223,334.

The rejection of the document by Arkansas voters was not
expected as virtually all of the preelection polls showed that it
would be approved.2

The Constitution was endorsed by gubernatorial candidates as
well as the League of Women Voters and most other civic

1 Arkansas Constitutional Revision Study Commission, Revising the Arkansas Constitution,
1968,p. 8.

2 Nunn, Walter, in National Civic Review, Vol. 60, No. 2., February 1971,National Muni-
cipal League, pp. 88 and 89.
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organizations. The opposition came from judges, county officials
and the American Independent Party, all of whom contended that
passage of the new constitution would result in higher taxes.
Moreover they emphasized that power would be taken from the
people and would be placed in a centralized government. 1

The campaign received only a minimum of news coverage and
some observers speculated that the proposed contribution would
have fared better at a special election rather than at the general
election where it was eclipsed by a spirited gubernatorial contest.

New Mexico Convention 1969
The Constitutional Revision Commission which was created in

1963 recommended four years later that a constitutional conven-
tion be called to draft a new constitution. The question was placed
on the November 1968 ballot and was favorably received by the
voters. The Legislature then appropriated $250,000 to cover the
expenses of the convention. The Governor in his Address to the
Legislature in 1969 recommended a series of proposals concerning
the staging of the impending constitutional convention.

The 70 delegates met from August 5, 1969 to October 20, 1969
and produced a new constitution which would have lengthened the
term of office for all state elected officers from two to four years;
required the executive branch to be reorganized into twenty
cabinet level departments, with the exception of regulatory
agencies; and empowered the Governor to appoint the Secretary of
State, the Attorney General and the State Treasurer. 3 Several other
provisions related to the administration of the Legislature. The
lawmakers were authorized to set their salaries and to formulate
rules for the operation of the Legislature. The limitation on the
length of sessions was abandoned and all legislative business is to
be conducted in public. 4

The document was submitted as a single proposal to the voters
on December 9, 1969 and was rejected by a vote margin of
3,702.5 Most of the statewide civic organizations endorsed the

1 Ibid.
2 The Council of State Governments, Constitutional Revision Activities, 1968-69, 1970, p.

17.
The Council of State Governments, State Government News, Vol 13, No. 1, January

1970, p. 2.
4 Op. cit., Constitutional Revision Activities.
5 Tire Council of State Governments, The Book of the Stales, 1970-71,p. 15
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constitution; however there was very little campaign coordination
for it. Major opponents to the new constitution included legisla-
tors, some conservation groups and public employees. Urban areas
generally supported ratification while the Spanish-speaking portions
of the state expressed opposition.

Maryland Convention 1967-1968
On May 6, 1966 the Maryland General Assembly passed an act

providing for a referendum on the question of calling a constitu-
tional convention. Four months later, on September 13, the voters
of Maryland overwhelmingly endorsed by a margin of five to one
the holding of a convention and in March of the following year the
General Assembly passed the convention enabling act which set the
pay at $2,000 plus expenses for the 142 delegates who were to be
elected from the newly apportioned House districts. 1

The convention convened on September 12, 1967 and adjourned
on January 10, 1968.

The convention rules called for the creation of eight substantive
committees to consider: (1) the preamble and personal rights; (2)
suffrage and election; (3) the Legislative Branch; (4) the Executive
Branch; (5) the Judicial Branch; (6) state finance and taxation; (7)
local government; and (8) general provisions.

The end result of the $2,000,000 convention was a document
which in effect strengthened the Governor’s control over the ad-
ministrative branch; provided for longer legislative sessions; re-
structured the judicial branch, and made provision for mandatory
home rule.

The new constitution was submitted to the voters in a single
package at a special election on May 14, 1968 and was soundly
rejected. Voters in only two of the states’ 23 counties, Prince
Georges and Montgomery, both of which are adjacent to the
District of Columbia, supported the new document. Populous Balti-
more County produced a 2 to 1 margin against the constitution. 3

In terms of racial and religious characteristics, Negro precincts
voted 82.2% in favor and only 17.7% against the document.4 This

National Municipal tongue, Magnificent Failure, The Maryland Constitutional Convention
of 1967-1968,1970,p. 28.
Op. cit., p, 40.
Wheeler, John P., The Magnificent Failure, The Maryland Constitutional Convention of
1967-1968, National Municipal League, 1970, p2.Loevy, Robert 8., National Civic Review, Vol. LVII, No. 10, November 1968,p. 519.
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contrasts strongly with the white Catholic and Protestant precincts
where the tally was 44.9% for and a heavy 55.1% against. Jewish
voters were equally divided, casting a vote of 50.6% in favor.

The unexpected defeat of the document was brought about by a
sudden coalition of ad hoc groups, the Maryland Farm Bureau
Federation and the Maryland Lobby. Also in opposition were those
organizations whose members had tangible vested job interests,
such as the state organizations of sheriffs, registers of wills, and
clerks of courts.

The new constitution contained a section banning all forms of
racial and religious discrimination and this particular section was
widely publicized and discussed, with opponents conveying the
impression that the new constitution would favor Negroes at the
expense of the white voters.

Another factor which contributed to the defeat of the new
constitution was the apparent fear within the rural counties of the
proposed changes in legislative representation and the powers of
state and metropolitan government. Opponents stressed that the
metro government provision would allow large cities such as Balti-
more to export their urban and social problems to the suburbs
instead of solving them. 1

An analysis of the voting returns suggests that a winning major-
ity could have been achieved only by watering down the reforms
which were included and which would make it less liberal, less
progressive, and less intellectual in tone. It would also have had to
be considerably more palatable to the rural areas, probably by
reducing reforms involving representation in the State Legislature.

Rhode Island Convention 1964-1969
The State of Rhode Island has successfully used the popular

constitutional convention in times past to achieve significant con-
stitutional changes. Generally, past conventions were limited to the
consideration of specific areas, which may have accounted for the
overall 65% acceptance ratio in respect to proposals submitted to
the electorate for action thereon. However, the experience of the
extended 1964-1969 unlimited convention, chaired by former
Governor Dennis J. Roberts, was not as rewarding. That 100

1 Op. cit., National Civic Review, p. 522
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member convention which convened December 8, 1964 proposed a
new constitution which was rejected by the voters by a four to
one margin on April 16, 1968. The convention finally adjourned
on February 17, 1969.

The more important features of the rejected constitution were:
(a) authority in the General Assembly to set legislators’ salaries; (b)
repeal of the ban on lotteries; (c) the provision of constitutional
tenure for judges; (d) broader home rule powers for local govern-
ment; and (e) revision of the amendment process.

The long delay in ending the convention was caused by a failure
of the assembly to obtain a quorum even after the proposed
constitution was rejected by a four-to-one margin. 1 Major reasons
for the defeat, other than the fact that the proposals were sub-
mitted as a single package, included resistance to the legislative
determination of the pay of future assemblies, removal of the
lottery ban and public annoyance over the behavior of legislator
delegates. 2 Generally, the electorate’s rejection was interpretated as
a vote for a better constitution rather than for the indefinite
retention of the existing document. After the referendum, Gover-
nor Chafee in both 1968 and 1969 urged the General Assembly to
initiate a call for another convention. However, no affirmative
action on this score has been forthcoming.

Hawaii 1968 Convention
In 1966 the voters of Hawaii found themselves in a position, as

were many other states, in which they had to reapportion their
Legislature in order to satisfy recent court orders. In November of
that year the voters approved by a 2 to 1 margin the holding of a
constitutional convention which would hopefully amend or revise
the 1950 State Constitution. Following the approval by the voters,
the Legislature in 1967 provided for the election of 82 nonpartisan
delegates in a special election on June 1, 1968.

After much pre-convention publicity, the convention convened
on July 5, 1968 and followed a course very similar to that of the
1950 convention which had drafted the state’s first constitution. It
adjourned on October 21, 1968 and submitted a three-part ballot

1 Op. cit.. Book of the States 1970-71, p. 13.
2 Ibid.
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to the voters which contained twenty-three proposals. This ballot
offered a choice of a “yes” vote on the whole document, a similar
“no” vote, or a rejection of any parts of the document while
approving the rest.

The result of this relatively uncomplicated election was a favor-
able vote on all the issues except the one proposing to lower the
voting age to 18. Included in the accepted proposals were provi-
sions effecting legislative reapportionment and increasing legislative
salaries and the length of the alternative year legislative session
from 30 to 60 days. Another provision mandated limited home
rule provision for local government. 1

Factors which have been cited as influencing favorable voter
reaction are: (1) confidence in the delegates by the voters; (2)
constructive participation by legislator delegates; (3) opportunities
for full debate and expression of views within convention commit-
tees and (4) the making of decisions in open public meetings and
the active participation of the voter in panel discussions. 2

Pennsylvania 1967-1968 Convention
Act No. 2, which was passed by the Legislature and later

accepted by the voters the following May, authorized the holding
of a limited constitutional convention to consider the following
topics; (a) legislative apportionment; (b) judicial administration,
organization, selection and tenure; (c) local government; and (d)
taxation and state finance. The legislation limited the convention
membership to 163 delegates to be chosen in the following man-
ner: three to be elected from each of the 50 Senatorial districts,
12 from the two houses of the Legislature, and the Lieutenant-
Governor by virtue of his office.

The convention met from December 1, 1967 through February
29, 1968 and its deliberations brought forth five separate amend-
ments providing for (1) a unified judicial system; (2) increased
home rule; (3) legislative reapportionment; (4) a state debt limit
which was based on state revenue rather than on an arbitrary
figure and (5) a revision of the tax system. 3 These five amend-
ments were approved by the voters on April 23, 1968.

1 Council of State Governments, Constitutional Revision Procedures, 1968-1969,p. 15.
2 Public Affairs Research Council of Louisiana, A Procedure for Revising Louisiana’s Con

stitution, 1969, pp. 60 and 61.
3 Council of State Governments, ConstitutionalRevision Procedures 1968-1969, 1970 pp.

18 and 19.
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This dual method of amendment and limited convention has
worked very well for Pennsylvania and shows that just as a consti-
tution must be tailored to the needs and traditions of a particular
state so must the revision method be designed to overcome specific
obstacles such as strong partisanship and legislative opposition.

New York Convention of 1967
In anticipation of a convention call in 1958, which under the

New York Constitution must be issued every 20 years, the State
Legislature created the Temporary State Commission on the Con-
stitutional Convention in 1956 to prepare for the referendum and
convention which might follow.

In November 1957 the question of holding a convention was put
to the voters and was rejected. The Legislature then established a
Special Legislative Commission on the Revision and Simplification
of the Constitution (later known as the Peck Commission), which
would continually revise and update the constitution in confor-
mance with current needs.

The first report of the commission in 1959 recommended the
revision of seven articles of the Constitution and a shortening of
the document by approximately 4,000 words. The second commis-
sion report proposed changes in the Executive and Judicial
branches, state finance and local government.

Faced with reapportionment problems in 1965, the Legislature
authorized the placing of the question of a convention on the
November ballot. It was narrowly affirmed. Thereafter a new
preparatory body was established and much preconvention research
prepared. Later, in November 1966, 186 convention delegates were
elected on party lines. They were authorized an annual compensa-
tion of $15,000 and $3,000 for expenses. The Constitution speci-
fied that convention delegates be paid the same annual salary as
was being received by members of the Legislature. This amount
greatly increased the total cost of the convention which has been
conservatively estimated at $l4 million.

The convention met in 1967 and was from the outset the victim
of strong partisan bickering, which was reported to the voters by
the press, thus creating a bad public image. The end result of the
convention was a document which gave the Governor the power to
reorganize the executive branch subject to veto by either house.
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Provision was also made for a new reapportionment formula. The
document also contained some highly controversial provisions in-
cluding one which would have required the state to pick up all
costs of the judicial system and one which would have required the
state to take over the welfare costs. Probably the most contro-
versial of the proposals was the one repealing the “Blaine Amend-
ment” which prohibited any aid to religious schools within the
language of the First Amendment of the United States Consti-
tution.

The resultant document was submitted to the voters as a single
package in the November, 1967 election and was rejected by a
margin of almost three to one. All sections of the state voted
against the document, but the up-state margin against it was much
greater than that of New York City.

The defeat of the proposed constitution has been attributed to
various reasons. 1 The single package constitution containing the
controversial proposals of church-state relations forced many
groups, such as the League of Women Voters, the Protestant
Council of New York and the major New York newspapers to
oppose the document. Furthermore, it was alleged that the new
fiscal provisions would prompt an overall increase in state taxes of
80% over a 10-year period, with little, if any, compensating bene-
fits in the form of direct aid for urban areas. Also many pressure
groups were disenchanted with the failure of the document to
produce substantive changes in their favorite constitutional reform
areas.2

Immediately following the defeat of the constitution, various
civic groups undertook to achieve their particular reforms by
means of separate constitutional amendments.

1965 Connecticut Convention
The Connecticut Constitutional Convention of 1965 was called,

without a referendum of the people, by the State Legislature in
response to pressure from a Federal District Court concerning
legislative reapportionment.

On June 15, 1965, 84 delegates were elected on a partisan
ballot; the victors included many state officials and legislators. The
1 Op. cit., Public Affairs Research Council of Louisiana, lnc.,pp. 57-60
2 Ibid, p. 59.
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strong effect of partisanship was offset somewhat by the provision
that the passage of all measures required a 2/3 vote. The Legisla-
ture also appropriated $500,000 to cover convention costs.

The convention which adjourned on October 28, 1965, approved
proposals relative to methods of reapportionment, constitutional
revision, structuring of the executive and judical branches, voting
procedures and the Bill of Rights.

These amendments were submitted to the voters at a special
election on December 14, 1965. Although voter participation was
small (20%), the proposals were accepted by a margin of three to
one.

Michigan Convention of 1961-1962
The adoption of a gateway amendment in 1960, which (1) eased

the requirement regarding the method of computing a majority, (2)
provided a more equitable method of representation in a constitu-
tional convention, and (3) permitted the Legislature to enact broad
constitutional changes without being restricted to a single item,
stimulated voter approval of a popular constitutional convention.
Another factor which led to the approval of the question of the
voters was the fact that the state was undergoing a financial crisis
which, according to some authorities, could have been solved more
easily if the fifty-year-old constitution was revised.

The convention’s 144 delegates (34 from the Senatorial districts,
and 110 from the Representative districts) were paid a salary of
$l,OOO for a period not to exceed 7-1/2 months. The Legislature
appropriated $2,000,000 to cover the expenses of the convention.

The convention, which began in April, 1961, lasted 7-1/2
months and recommended a new Constitution which was sub-
mitted to the people and was ratified by a bare 7,500 majority out
of 1,613,000 voting on the issue.

The Constitution contained new sections which (a) guaranteed
both equal protection of the laws and civil rights; (b) authorized
county home rule with powers and limitations to be defined by
General Law; (c) permitted new forms of metropolitan government;
and (d) changed the legislative apportionment formula. Among
other provisions, the elective offices of Auditor General, State
Treasurer, Highway Commissioner and Superintendent of Public
Instruction were made appointive positions.
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The basic voting pattern tended to reflect the current position
of the dominant political and other interest groups in the various
geographical areas of the state, with the traditionally Democratic
areas voting against the document while the Republicans came out
in favor of it. 1 In the final analysis, the voters followed partisan
lines and a razor-thin victory was achieved.

Proposed 1971 Tennessee Convention
The 1968 Tennessee General Assembly placed on the November

1968 ballot a proposal which called for a limited constitutional
convention to consider judicial reorganization; the restructuring of
local government; reduction of the voting age to 18; classification
of property for tax purposes; and several diverse measures dealing
with the militia, legislative session, the election of the Governor
and his term of service and certain tax limitations. The electorate
approved only the proposal for classification of property into three
categories for tax purposes.

The voters then elected 99 delegates in November 1970. The
delegates are to receive the same pay as state legislators. The
convention will convene on August 2, 1971 and administrative and
procedural details are being worked out at this time. Preconvention
publicity and voter sentiment is in favor of using the convention as
a means of bringing about the tax reform.

The Constitutional Convention of 1779-1780 produced a docu-
ment upon which the Federal Constitution was later based and
which is still being used as a governing instrument. The effective-
ness of the Constitution attests to the competency of the delegates
at this first convention and to the quality of the structure and
contents of the document itself. One eminent political scientist has

'yreferred to this convention as follows:

CHAPTER VII
PAST MASSACHUSETTS CONVENTIONS

1 Sturm, Albert L., Implementing a New Constitution: The Michigan Experience, Univer-
sity of Michigan, 1968, pp. 15-17.

2 Andrew C. McLaughlin, American Historical Society, cited in Mariner, Elwyn E., This is
Your Massachusetts Government, 1970, p. 5.
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If I were called upon to select a single fact or enterprise which more nearly
than any other thing embraced the significance of the American Revolu-
tion. . .1 should choose the formation of the Massachusetts Constitution of
1780; and I should do so because the constitution rested upon the fully
developed convention, the greatest institution of government which America
has produced, the institution which answered, in itself the problem of how
men could make governments of their own free will. . .

Convention of 1 779-1 780
After the battles of Lexington and Concord, the Massachusetts

General Court asked the Continental Congress at Philadelphia for
advice as to the best method of administering a civil government.
The Congress suggested that there should be a general election in
which another General Court would be elected and which in turn
would elect a convention assembly. This was done and on Septem-
ber 17, 1776 the Assembly requested that the people authorize it
to draw a constitution, and permission was granted.

A joint committee of the Governor’s Council and Assembly
agreed upon a Constitution on February 28, 1779 but it was
rejected by the citizenry.

Several reasons account for the failure of the 1778 Constitution
to win popular approval. It contained no Bill of Rights and no
provisions for one to be adopted later. Further, all non-Protestants
were excluded from the executive, legislative and judicial offices,
thereby fostering religious discrimination. The main reason for
rejection of the document was the fact that the voters felt that the
Constitution should be drawn by people expressly selected for that
purpose and should be truly representative of the people, and not
by the General Court.

In 1779 the General Court put two questions to the voters; (1)
whether or not they wished a new constitution and (2) whether or
not a popular constitutional convention should be called. Both of
these questions were answered in the affirmative. As a result of
these returns, “no fewer than 293 delegates” were elected and they
met on the first day of September 1779 in Cambridge. During the
following week the convention adopted a set of rules and elected a
“Grand Committee” of 30 members to prepare a draft of a
constitution.
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The “Grand Committee” delegated the task to a subcommittee
of three: John Adams, Samuel Adams and James Bowdoin, with
the brunt of the work falling on the shoulders of John Adams.
After Adams had written a draft he filed it with the “Grand
Committee” and after minor revisions were made, it was submitted
to the convention where it was discussed, article by article, and
amended. On March 2, 1780 the convention approved the draft
and it was ratified by the people shortly thereafter.

That Constitution with the addition of 94 Amendments serves as
the basic law of the Commonwealth.

Convention of 1820-1821
The Constitution of 1780 specifically instructed the Legislature

to ascertain the will of the people in 1795 as to the desirability of
revising or amending the document (Part 11, C. 6, Art. X). The
question was submitted to the voters who indicated that a revision
was necessary but since a 2/3 majority which was required was not
met a convention was not called.

The compelling factor behind the calling of the Convention of
1820 was the passage by Congress of the “Missouri Compromise”
in which the land area now embracing the State of Maine was
separated from Massachusetts and the former thereby became a
sovereign state. As a result, Massachusetts lost one-fourth of its
inhabitants, more than three-fourths of its land area, and nine of
its forty senators.

In the light of this development, the Legislature submitted to
the electorate the question of holding a convention to revise the
constitution. This question was approved by a vote of two to one,
thus establishing the procedure which exists at the present time of
calling a popular constitutional convention.

The 1820 Convention was called under the authority of what
John Adams declared to be the “inherent right of the people” to
make the final decision as to whether or not conventions should be
held. That right is conditioned on the passage of an act by the
Legislature providing for the date and place of the convention and
for the number and manner of selection of the delegates. Once
signed by the Governor the question appears on the ballot at the
next state election. If approved by the majority of the voters, a
special primary and election are held on the dates which are set
out in the enabling act.
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On October 16, 1820 a special election was held in which 490
delegates were elected and on November 15, the convention as-
sembled in the chamber of the House of Representatives at the
State House. One of the first acts of the delegates was to vote
themselves the moderate compensation of $2.00 a day and a
subscription of two daily newspapers.

After six months of deliberations, the convention submitted 14
proposals to the voters, each one to be voted on separately. On
April 9, 1821 the electorate accepted nine of the 14 proposals.
The first proposal submitted was an amendment to the Declaration
of Rights, Articles 111 and XII, which would make attendance at
religious services and religious taxes voluntary. This proposition
was rejected by a vote of 19,547 to 1 1,065.

Proposition No. 2, which was also rejected, provided that all
state elections be held on the same date, the second Monday in
November, instead of in the Spring. This proposal was opposed by
notables such as Daniel Webster and Josiah Quincy who argued
“that a snow storm of the ancient and violent depth might change
the whole political power of the state”. . . and that “it could not
be done” as “nature was against it”.

The third proposition dealing with the exercise of the Gover-
nor’s veto was adopted and became the First Amendment to the
Constitution. Proposition No. 4, which was also adopted as
Amendment 11, authorized the General Court to grant city charters
to towns with a population in excess of 12,000.

Proposition No. 5, concerned with the size of the General Court
and apportionment of representation, was rejected by the voters.
However this proposition for the most part was incorporated into
Amendment XIII which was ratified in 1840.

Proposition No. 6 was ratified and as Amendment 111 established
voter residency qualifications. Propositions Nos. 7 and 8 were also
ratified and became the Fourth and Fifth Amendments to the
Constitution, respectively. Proposition No. 7 increased the appoint-
ing powers of the Governor and Council at the expense of the
General Court, while No. 8 extended the right to vote for the
captain and “subaltern” of the militia to all members of their
respective companies. These last two amendments have been
annulled by Article LIII of the Amendments.

Proposition No. 9 was concerned with the independence of the
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judiciary system from the Legislature, and the method by which
judges could be removed. This proposition was rejected by a
narrow margin. Proposition No. 10, which referred to the charter
of Harvard University, was also rejected.

Propositions 11 and 12 were adopted as Amendments VI and
VII and substituted a single oath of allegiance to the Common-
wealth and Proposition No. 13 which prohibited certain officials
from holding other elective offices was adopted as Amendment
VIII.

The last proposal, No. 14, became Amendment IX and provided
for the first time a definite and clear cut procedure for amending
the Constitution. This procedure involved favorable action by two
successive Legislatures and subsequent approval of the electorate.
The only difference between this process and that authorized a
century later by Amendment XLVIII is that the former required a
2/3 majority in the House of Representatives, whereas present
procedure calls for a bare majority of the elected membership of
the Legislature sitting in joint session.

Convention of 1853
The Constitutional Convention of 1853 was primarily political,

in that the reason for its being was political, the campaign for and
against it was political and its deliberations were likewise political.

There had been increasing and general dissatisfaction over the
method of electing representatives to the General Court. Both
Amendments XII (1836) and XIII (1840) attempted to clarify and
liberalize the system without appreciable effect. The former
doubled the old unit of representation and mean increasing num-
ber. Under this Amendment towns having less than 300 ratable
polls could either elect a representative at stated intervals or could
combine with other towns to form a representative district.
Amendment XIII substituted inhabitants for ratable polls as a basis
of representation, made permanent the existing Senatorial districts,
and also abolished property qualifications for councillors, senators
and representatives.

The Democrats and Tree-Soil Party, with most of their power
centralized in the interior smaller towns, united against the Whigs
to elect a Democratic Governor, Goerge S. Boutwell. The latter
recommended to the Legislature in 1851 that a convention be
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called to decide Upon a “more equal and just system of representa-
tion”. This recommendation was approved and was submitted to
the voters who rejected it. At the next session the convention
question again was approved by the Legislature. Thereafter the
voters reversed their vote of the previous year and granted approval
in this instance.

The election of delegates took place on March 7, 1853 and
every town and city was allowed to elect as many delegates to the
convention as it had the right to elect Representatives in the last
valuation year. In all 422 delegates were elected and all but three
participated in the convention. They received a salary of $3.00 a
day and such other expenses as they chose to approve. The total
expense of the convention was about $117,000.

The convention met for 72 days amidst continual heated debate,
and finally brought forth a new constitution which eliminated the
effect of the existing 13 Amendments and, in addition, advocated
some 35 additional changes. The new constitution was rejected by
a popular vote of 68,000 to 63,000.

However many of the changes which were incorporated in that
Constitution were later accepted by the voters in the form of
legislatively sponsored amendments.

This convention is an illustration of a point which was made
recently by a noted scholar on constitutional revision. Professor
John E. Bebout, in a recent seminar at the University of South
Dakota, stated that the mere holding of a convention can be a
“highly constructive experience for a state even if all the recom-
mendations are turned down by the people”.

He indicated that the convention process brings the basic issues
of government to light and that the convention floor is an excel-
lent training ground for younger men and political scientists to
present their views in a constructive manner.

Convention of 1917-1919
The immediate pressure for the most recent popular constitu-

tional convention was the public demand for the right to take part
in the making of laws and in expressing their views on the action
taken by the Legislature. But, although the initiative and referen-
dum was the direct impetus, there were many other factors which
influenced the holding of the convention, principally the need to
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accommodate the constitution to a burgeoning government and a
complex society. 1

In his Inaugural Address to the General Court in 1916, Governor
McCall recommended that the question of revising the constitution
through the convention method be submitted to the people. The
Legislature put the question on the ballot at the next annual
election and it was answered in the affirmative by the voters.

A special election was held on May 1, 1917 and 320 members
were elected. Sixteen were chosen at large, four from each of the
sixteen Congressional districts for a total of 64, and 240 from the
legislative districts used to elect the members of the House of
Representatives.

The convention met in three different stages: (1) from May 1 to
November 28, 1917, (2) from June 12 to August 21, 1918 and (3)
from August 12 to August 13, 1919. The convention’s proposals,
all of which were ratified by the people, became Amendments Nos.
XLV to LXVI. The final session of the convention was confined to
a rearrangement of the Constitution of 1780, and this too was
approved by popular vote, after which there was much discussion
as to which constitution was the valid Constitution of Massachu-
setts.

The Supreme Judicial Court in its decisions in Opinion of the
Justices (233 Mass 603) and Loring v. Young (239 Mass 349) held
that the original Constitution was the fundamental law of the
Commonwealth and that any revision thereof must be considered
to be only a digest and reference point.

The total cost of the convention was estimated as in excess of
$2,000,000. 2

Constitutional Question
There remains in Massachusetts the issue as to whether a popular

convention can constitutionally be called. As previously stated, the
Constitution did provide for a decision by popular vote in 1795 as
to the advisability of a convention (Part 11, Ch. 6, Art. X). This is
the only reference in the Constitution to any future convention.

On the other hand, the Constitution grants to the people the
right to establish their form of government:

1 Bridgeman, Raymond L., The Massachusetts Constitutional Convention of 1917-1919,
1923.

2 Ibid, p. 129
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The people alone .have an incontestable, unalienable, and indefeasible right
to institute government; and to reform, alter or totally change the same,
where their protection, safety, prosperity and happiness require it (Part I, Art.
VII).

This right has been affirmed by the United States Supreme
Court in the case of Luther vs. Borden (7 Howard 1, 1849): -

No one, we believe, has ever doubted the proposition brat according to the
institutions of this country the sovereignty in every state remains in the
people of the state and that they may alter and change their forms of
government at pleasure.

It may be argued that the people delegated its power to revise
the Constitution, first by Amendment IX and then by Amendment
XLVIII, thereby intending that the procedures provided by these
amendments represent the only acceptable means of changing the
constitution. Such an observation may derive support from the
recent case of Cohen vs. Attorney General (1970 Adv. Sh. 867)
wherein the Supreme Judicial Court in striking down Chapter 772
of the Acts of 1968 stated:

The holding of a constitutional convention is an act of the highest order in
the body politic. By definition it may be held only with the consent of the
people. Our Constitution from the time it was adopted to this date, despite
amendments in convention and otherwise, has contained no express provision
for the ascertainment of the people’s will on the subject. But time, tradition,
experience and the common consent of the people have ordained the sole
authentic voice to inquiry of the people’s work on the matter is constitu-
tionally representative body of the whole people, the General Court.

If the course of time and events should move the General Court to pose the
inquiry to the people, and the answer is in the affirmative as it was in 1820,
1852, and 1916, then the solemn compact “by which the whole people
covenants with each citizen, and each citizen with the whole people”, will be
placed before their delegates in convention assembled to consider and make
recommendations to the people for the modification, alteration and revision.
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(Acts of 1968, Chapter 772)

Qtije Commontoealtf) of jffla*sad)U£(ett£(

In the Year One Thousand Nine Hundred and Seventy-One.

AN ACT TO ASCERTAIN AND CARRY OUT THE WILL OF THE PEOPLE
IN 1970 RELATIVE TO THE CALLING AND HOLDING OF A CONSTI-
TUTIONAL CONVENTION IN 1971 TO DEAL WITH SUBJECTS
LIMITED TO THE REVISION, ALTERATION AND AMENDMENT OF
THE STRUCTURE OF GOVERNMENT AND TO THE REARRANGE-
MENT, SIMPLIFICATION, AND METHODS OF AMENDING THE CON-
STITUTION; AND TO PROVIDE FOR A PREPARATORY COMMISSION
THEREFOR.

1 SECTION 1. For the purpose of ascertaining the will of the
2 people of the commonwealth with reference to the calling and
3 holding of a constitutional convention, the secretary of the
4 commonwealth shall cause to be placed on the official ballot to
5 be used at the biennial state election in the year nineteen
6 hundred and seventy the following question:
7 “Shall there be a convention to revise, alter or amend the
8 Constitution of the commonwealth in the year 1971; provided,
9 that the convention shall be limited to considering and pro-

10 posing revisions, alterations and amendments on the following
11 subjects insofar as they relate to the structure of government
12 and on no others: (1) the Executive Branch; (2) the General
13 Court; (3) the Executive Council; (4) the government of cities,
14 towns and counties and their relationship to each other and to
15 the government of the commonwealth; and revisions, altera-
-16 tions, and amendments which rearrange and simplify the provi-
-17 sions of the constitution or which relate to the methods of
18 amending the Constitution of the commonwealth; and provided
19 further, that the convention shall not consider or propose any

20 measure which relates to the Declaration of Rights of the
21 Inhabitants of the Commonwealth of Massachusetts; to provi-
-22 sions of Chapter 111 of Part the Second of the Constitution of

APPENDIX A
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23 the Commonwealth, as amended, entitled “Judiciary Power”
24 (other than provisions relating to the executive council); to any
25 of the excluded matters enumerated in Section 2 of the Initia-
-26 tive, 11, Initiative Petitions of Article XLVIII of the Constitu-
-27 tion of the commonwealth; and provided further, that the
28 number of delegates chosen and elected to the convention shall
29 be 150, of which 20 shall be members of the General Court
30 (chosen in accordance with the provisions of the Act which
31 directed the placing of this question on the ballot) and 130
32 shall be residents of the commonwealth who are not members
33 of the General Court (elected in accordance with the provisions
34 of the Act which directed the placing of this question on the
35 ballot); and provided further, that the convention shall con-
-36 elude its business not later than 120 calendar days from its
37 first session, Saturdays, Sundays, and holidays included.”
38 The votes upon said question shall be received, sorted,
39 counted, declared and transmitted to the secretary of the
40 commonwealth, laid before the governor and council, and by
41 them opened and examined, in accordance with the laws re-
-42 lating to votes for state officers so far as they are applicable.
43 The governor shall, by public proclamation, on or before the
44 first Wednesday in January in the year following said state
45 election make known the result by declaring the number of
46 votes in the affirmative and the number in the negative; and if
47 it shall appear that a majority of said votes is in the affirma-
-48 tive, it shall be deemed and taken to be the will of the people
49 that such a convention be called and held to revise, alter or
50 amend the constitution on such subjects and on no others, and
51 in his proclamation the governor shall call upon the general
52 court and the people to choose and elect delegates to the
53 convention in the manner prescribed by this act.

1 SECTION 2. The number of delegates to be chosen and
2 elected to the convention shall be one hundred and fifty, of
3 whom ten shall be chosen by ballot of the house of representa-
-4 tives on or before the last Tuesday in February in the year
5 nineteen hundred and seventy-one and shall be, at the time
6 chosen, members of the house of representatives but no more
7 than six of the same political party; ten shall be chosen by
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8 ballot of the senate on or before the said day and shall be, at
9 the time chosen, members of the senate but no more than six

10 of the same political party; ten shall be elected at large in the
11 manner prescribed by this act; and one hundred and twenty be
12 elected by the forty Senatorial districts of the commonwealth
13 existing on the effective date of this act, to wit, three by each
14 district, in the manner prescribed by this act.

1 SECTION 3. Nomination of candidates for election at large
2 or by Senatorial districts for the office of delegate to the
3 constitutional convention shall be made by nomination papers
4 each of which shall contain the name of not more than one
5 candidate without party or political designation, and which
6 shall be signed in the aggregate by not fewer than two thou-
-7 sand and five hundred voters for each candidate at large and by
8 not fewer than five hundred voters resident in a Senatorial
9 district for each candidate for delegate from that Senatorial

10 district. Said papers shall be provided by the secretary of the
11 state no later than the second Tuesday in January in the year
12 nineteen hundred and seventy-one and shall be filed on or
13 before five o’clock in the afternoon on the first Tuesday in
14 March in the said year. No person who is a member of the
15 general court on the first Tuesday in March aforesaid shall be a
16 candidate for election as a delegate at large or from a Senator-
-17 ial district. No person shall be a candidate for delegate both at
18 large and from a Senatorial district. If nomination papers for
19 nomination for delegate both at large and from a Senatorial
20 district are filed in behalf of a candidate, and if, within
21 seventy-two hours after five o’clock in the afternoon of the
22 first Tuesday in March aforesaid, he withdraws one nomination,
23 the remaining shall be valid; otherwise, both such nomination
24 papers shall be void and of no effect. No person shall be a
25 candidate for delegate from a Senatorial district in which he
26 does not reside. No person shall be a candidate for delegate at
27 large who does not reside in the commonwealth.

1 SECTION 4. If in the commonwealth at large, or in any
2 Senatorial district, the number of persons nominated by nomi-
-3 nation papers equals or exceeds three times the number to be
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4 elected delegates as provided by section two, a nonpartisan
5 preliminary election shall be held in the commonwealth, or in
6 such Senatorial district, on the first Tuesday of April in the
7 year nineteen hundred and seventy-one. At such preliminary
8 election, twice the number of persons to be elected delegates
9 shall be chosen from those nominated by nomination papers,
10 and those so chosen shall be deemed nominated as candidates
11 for delegates. The names of those nominated by nomination
12 papers and those nominated as candidates in the preliminary
13 election where such election was necessary shall appear on the
14 ballot at a special election of delegates to the constitutional
15 convention, to be held in all cities and towns of the common-
-16 wealth on the first Tuesday in May in the year nineteen
17 hundred and seventy-one.

1 SECTION 5. At the special election of delegates to the
2 constitutional convention, and at the preliminary election held
3 under the provisions of section four, every person then entitled
4 to vote for state officers shall have the right to vote for ten
5 delegates at large and for three delegates from his Senatorial
6 district. The number of delegates of each class for which the
7 voter has the right to vote shall appear on the official ballot.
8 The names of candidates for the office of delegate in each class
9 shall be printed upon the official ballot in the order in which

10 they may be drawn by the secretary of the commonwealth,
11 whose duty it shall be to make such drawing before each
12 election and to give each candidate an opportunity to be
13 present at such drawing personally or by one representative. No
14 party or political designation shall appear on said ballot.

1 SECTION 6. The persons chosen and elected delegates shall
2 meet in convention in the State House in Boston, or at such
3 other location within the commonwealth as the governor shall
4 direct by special proclamation, on the second Monday in July
5 in the year nineteen hundred and seventy-one. They shall be
6 the judges of the returns and election of their own members
7 and may adjourn from time to time and hold sessions in other
8 places within the commonwealth. If at any time a vacancy
9 occurs in the convention for any cause in the office of delegate
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10 chosen by ballot of the representatives or of the senators, the
11 president of the convention shall forthwith notify the speaker
12 of the house, if the vacancy is in the office of delegate chosen
13 by ballot of the representatives, or the president of the senate,
14 if the vacancy is in the office of delegate chosen by ballot of
15 the senators, and the vacancy shall be filled by appointment of
16 a member of the house or of the senate, according to the
17 nature of the vacancy, by the speaker of the house or the
18 president of the senate so notified. If at any time a vacancy
19 occurs in the convention for any cause in the office of delegate

20 elected at large or from a Senatorial district the convention
21 shall forthwith choose as delegate to fill the vacancy whichever
22 of the defeated candidates for the office of delegate at large, if
23 the vacancy is from such office, or for the office of delegate
24 from the Senatorial district, if the vacancy is from such office,
25 at the election at which delegates were elected received the
26 highest number of votes at such election for such office at
27 large or from such Senatorial district and is eligible and willing
28 to serve, or if there is no such defeated candidate eligible and
29 willing to serve, a resident of the commonwealth Seventy-six
30 of the persons chosen and elected shall constitute a quorum for
31 the transaction of business. The delegates shall be called to
32 order by the governor, and shall proceed to organize themselves
33 in convention by choosing a president and such other officers
34 and such committees as they may deem expedient and by
35 establishing rules of procedure; and when organized they may
36 take into consideration the propriety and expediency of revis-
-37 ing, altering or amending the present Constitution of the com-
-38 monwealth in accordance with the provisions of section one.
39 And provided further, that the convention shall conclude its
40 business no later than one hundred and twenty calendar days
41 from its first session, Saturdays, Sundays and holidays in-
-42 eluded. Any such revisions, alterations, and amendments made
43 and adopted by the said convention shall be submitted to the
44 people at the state election in the year nineteen hundred and
45 seventy-two for their ratification and adoption in such manner
46 as the convention shall direct and if so ratified and adopted by
47 a majority of the people voting on such revision, alteration and
48 amendment, the constitution shall be deemed and taken to be
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49 revised, altered and amended accordingly; and if not so ratified
50 and adopted the present constitution shall be and remain in
51 such respect the Constitution of the commonwealth.

1 SECTION 7. The convention shall be provided, at the ex-
-2 pense of the commonwealth, with suitable quarters and
3 facilities for exercising its functions. It shall establish the com-
-4 pensation of its officers and members, which shall not exceed
5 one thousand dollars for each member of the convention. It
6 shall, subject to the approval of the governor, provide for such
7 other expenses of its officers and members and for its session
8 as it shall deem expedient, and shall cause to be prepared and
9 issued a statement briefly setting forth such arguments as the

10 convention may see fit relative to any revision, alteration or
11 amendment of the constitution adopted by it.

1 SECTION 8. The provisions of section twenty-one and
2 twenty-two of chapter thirty of the General Laws shall not
3 apply to the salary of delegate to the constitutional convention
4 authorized by the people pursuant to this act.

1 SECTION 9. If the public proclamation pursuant to section
2 one of this act shall declare that a majority of the votes is in
3 the affirmative, the governor shall, on or after the sixth day of
4 January and before the eleventh day of January in the year
5 nineteen hundred and seventy-one, appoint a special commis-
-6 sion, which shall be known as the Massachusetts Constitutional
7 Convention Preparatory Commission and shall, upon its first
8 organization, be composed of five learned and discreet persons
9 of whom one shall be selected from a list furnished by the

10 Massachusetts Bar Association; one shall be selected from a list
11 furnished by the Boston Bar Association; one shall be a pro-
-12 fessor of law at an accredited law school; and two shall hold or
13 have held elective state, county or municipal office. If the
14 Massachusetts Bar Association or the Boston Bar Association
15 shall fail to furnish a list for the selection of such person or
16 persons, the governor shall appoint in lieu of such person or
17 persons a member or members of the Massachusetts bar. No
18 more than three of the members of said commission shall be
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19 members of the same political party. The governor shall desig-
-20 nate one of the members to act as chairman. If any vacancy
21 shall occur in the membership of said commission the governor
22 shall forthwith appoint any citizen of the commonwealth as a
23 successor. The commission shall compile and render accessible
24 in convenient form and arrangement, such information, data
25 and material as may aid the convention in the discharge of its
26 duties. Each member of the commission shall receive as com-
-27 pensation the sum of ten thousand dollars. In the discharge of
28 its duties, the commission may incur such expenses for re-
-29 search, legal, clerical, printing, travel and other purposes as the
30 governor may approve, not to exceed in all the sum of two
31 hundred thousand dollars. The provisions of the law relating to
32 civil service shall not apply to persons employed by said com-
-33 mission. The commission shall be provided with suitable accom-
-34 modations in the state house or in other premises owned or
35 leased by the commonwealth and shall have the same right of
36 access to the state library as the members of the general court.

1 SECTION 10. The secretary of the commonwealth is hereby
2 directed to transmit forthwith printed copies of this act to the
3 selectmen of each town and the mayor of each city within the
4 commonwealth; and whenever the governor shall issue his
5 proclamation, calling upon the people to elect delegates, the
6 secretary shall also, immediately thereafter, transmit printed
7 copies of said proclamation, attested by him, to the selectmen
8 and mayors.

1 SECTION 11. All laws relating to nominations and nomina-
-2 tion papers, and to primaries, elections and corrupt practices
3 therein shall so far as is consistent herewith, apply to the
4 nomination of candidates for delegates to the convention, and
5 to the preliminary and special election provided for by this act.

1 SECTION 12. The provisions of this act are hereby declared
2 to be severable, and if any such provisions, or the application
3 of any such provision to any person or group of persons or
4 circumstance shall be held to be unconstitutional, such un-
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5 constitutionality shall not be construed to affect the constitu-
-6 tionality of any of the remaining provisions of this act, or the
7 application of such provisions or to persons or circumstances
8 other than those to which it is so held unconstitutional.




