
HOUSE No. 5892

EXECUTIVE DEPARTMENT

To the Honorable Senate and House ofRepresentatives:

In accordance with the provisions of Article LVI of the Amend-ments to the Constitution, I am returning, herewith, House Bill No.
1900 entitled “AN ACT DEFINING THE TERM ‘FLAG OF THE
UNITED STATES’ IN THE LAW RELATIVE TO THE MISUSE OF
SAID FLAG.”

This bill amends the flag desecration statute, by attempting to
define the term, “flag of the United States.” The bill was originally
sponsored by the Attorney General and adopts the definition found
in the federal statute on flag desecration. However, the Attorney
General informs me, that because of recent court decisions, the bill
in its present form is unconstitutional.

The Attorney General points out that the language in H. 1900
defining what is meant by the “flag of the United States” has been
adopted in other states, notably New York and North Carolina. He
indicates that a recent decision of the United States Court of Appeals
for the Second Circuit, Long Island Vietnam Moratorium Committee
v. Cahn, 437 F. 2d 344, invalidated the New York statute on the
grounds that the language used is unconstitutional for vagueness and
overbreadth and because it reposes too much arbitrary discretion
with law enforcement officials. A similar result occurred in the
Federal District Court in North Carolina.

The Attorney General concludes, “We agree with the reasoning of
the two decisions cited and have concluded that H. 1900, if enacted,
would be found to be unconstitutional. The bill does not meet the
tests of a criminal statute . . . The bill also raises serious questions

the First and Fourteenth Amendments to the Constitution of
the United States and Article 16 of the Declaration of Rights of the
Massachusetts Constitution. For these reasons, the bill cannot be
approved by the Governor in its present form.”

The Attorney General suggests that consideration might be given
to amending the bill. If the General Court desires to define the term
“flag of the United States” by statute, I would recommend the
accompanying appropriate langauge.
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By striking out all after the enacting clause and inserting in place
thereof the following: Section 5 of chapter 264 of the General
Laws is hereby amended by adding the following sentence: - For the
purposes of this section the term “flag of the United States” shall
mean any flag which has been designated by Act or Resolution of the
Congress of the United States as the national emblem, whether or
not such designation is currently in force.

Respectfully submitted,

FRANCIS W. SARGENT,
Governor of the Commonwealth.

I therefore recommend the bill be amended as follows;


