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To the Honorable Senate and House ofRepresentatives:

In accordance with the provisions of Article LVI of the Amend-
ments to the Constitution, I am returning, herewith, House Bill No.
5801 entitled “AN ACT EXEMPTING CERTAIN CHARITABLE
ORGANIZATIONS FROM TORT LIABILITY AND LIMITING
THE LIABILITY OF CERTAIN CHARITABLE HOSPITAL
ORGANIZATIONS.”

When a bill which has generated heated public debate reaches my
desk for decision, the task of a governor is to examine the arguments
in an attempt to determine where the true public interest lies. In this
search I am particularly guided by the advice of those impartial
persons and institutions who have the expertise to present an
informed and balanced recommendation.

The Forty-Sixth Annual Report of the Judicial Council of
Massachusetts, submitted to me on March eighteenth of this year,
contains such a recommendation. The Judicial Council is composed
of five justices, one from each court of the commonwealth; the
Supreme Judicial Court; the Superior Court; the Land Court; the
District Court and the Boston Municipal Court; and four senior
members of the bar.

On June 10, 1970, by Chapter 30 of the Resolves of 1970, the
Judicial Council was officially requested to study the issue of the
potential abolition of the protection from tort liability presently
accorded to certain charitable activities.

The Judicial Council did not recommend that all charities be
subject to unlimited liability. It did not recommend that the
protection presently accorded charities be continued. The Judicial
Council recommended the following:

“We are recommending that there be a limit imposed
upon recovery against the charitable corporation.
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It is necessary for the legislature to balance the
desirability of protection for such corporations which
include schools, social organizations, museums, and all
other kinds of nonprofit institutions as well as hospitals
against the interest of the person who is injured as a result
of a tort for which the nonprofit corporation is respon-
sible.

The establishment of a $20,000 limitation would
provide balancing of the interests of the two groups >

involved, and we therefore recommend the following draft
act.”

I agree. All charities should be subject to suit, but recovery for an
injury directly resulting from charitable activity should be limited.
As I stated three weeks ago, certain institutions, by their nature and
the quality and character of their charitable endeavor, should be
treated differently, with regard to their legal liability, from those
institutions of a different nature.

The bill before me, H. 5801, is a significantly different proposal. It
bars suits against charitable institutions, except certain health care
institutions, in which case a recovery of up to $25,000 is permitted.

Furthermore, 1 am advised that there is a serious risk that the
present bill, H. 5801, would even prevent a recovery against a charity
which would be permitted under present law.

I can see no justification for expanding the doctrine of charitable
immunity, but rather support the approach of the Judicial Council
which severly limits the application of the doctine.

The amendment I recommend is drawn directly from the draft act
proposed by the Judicial Council, with changes to insure that the
doctrine of charitable immunity is not extended to corporations or
activities not now insulated from suit.

I therefore recommend the bill be amended as follows:
By striking out all after the enacting clause and inserting in pla \

thereof the following:
Chapter 231 of the General Laws is hereby amended by inserting

after section 851, added by chapter 349 of the acts of 1970, the
following section:

Section 85J. It shall not constitute a defense to any cause of
action based on tort brought against a corporation, trustees of a
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trust, or members of an association that said corporation, trust, or,
association is or at the time the cause of action arose was a charity;
provided, that if the tort was committed in the course of any activity
carried on to accomplish directly the charitable purposes of such
corporation, trust, or association, liability in any such cause of action
shall not exceed the sum of twenty thousand dollars exclusive of
interest and costs. Notwithstanding any other provision of this
section, the liability of charitable corporations, the trustees of
charitable trusts, and the members of charitable associations shall not
be subject to the limitations set forth in the previous sentence if the
tort was committed in the course of activities primarily commercial
in character even though carried on to obtain revenue to be used for
charitable purposes. Nothing in this section shall be construed to
enlarge the protection from tort lability afforded to any person,
corporation, society, club, association, organization, or group by the
common law of this Commonwealth prior to the effective date of
this act.

Respectfully submitted.

FRANCIS W. SARGENT
Governor of the Commonwealth.
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